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SUPREME  COURT  CX)MMISSIONERS. 


(Laws,  1893,  chapter  16,  page  150.) 


Section  1.  The  supreme  court  of  the  state,  immedi- 
ately upon  the  taking  effect  of  this  act,  shall  appoint 
three  persons,  no  two  of  whom  shall  be  adherents  to  the 
same  political  party,  and  who  shall  have  attained  the  age 
of  thirty  years  and  are  citizens  of  the  United  States  and 
of  this  state,  and  regularly  admitted  as  attorneys  at  law 
in  this  state,  and  in  good  standing  of  the  bar  thereof,  as 
commissioners  of  the  supreme  court. 

Sec.  2.  It  shall  be  the  duty  of  said  commissioners,  un- 
der such  rules  and  regulations  as  the  supreme  court  may 
adopt,  to  aid  and  assist  the  court  in  the  performance  of 
its  duties  in  the  disposition  of  the  numerous  cases  now 
pending  in  said  court,  or  that  shall  be  brought  into  said 
court  during  the  term  of  office  of  such  commissioners. 

Sec.  3.  The  said  commissioners  shall  hold  office  for  the 
period  of  three  years  from  and  after  their  appointment, 
during  which  time  they  shall  not  engage  in  the  practice 
of  the  law.  They  shall  each  receive  a  salary  equal  to  the 
salary  of  a  judge  of  the  supreme  court,  payable  at  the 
same  time  and  in  the  same  manner  as  salaries  of  the 
judges  of  the  supreme  court  are  paid.  Before  entering 
upon  the  discharge  of  their  duties  they  shall  each  take 
the  oath  provided  for  in  section  one  (1)  of  article  fourteen 
(14)  of  the  constitution  of  this  state.  All  vacancies  in 
this  commission  shall  be  filled  in  like  manner  as  the  orig- 
inal appointment.  Providedy  That  upon  the  expiration  of 
the  terms  of  said  commissioners  as  hereinbefore  provided, 
the  said  supreme  court  shall  appoint  three  persons  hav- 
ing the  same  qualifications  as  required  of  those  first  ap- 
pointed' as  commissioners  of  the  supreme  court  for  a  fur- 
ther period  of  three  years  from  and  after  the  expiration 
of  the  term  first  herein  provided,  whose  duties  and  sala- 
ries shall  be  the  same  as  those  of  the  commissioners  origi- 
nally appointed.  (Amended,  Laws,  1895,  chapter  30,  page 
155.) 
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EXILES  OF  SUPREME  COURT. 


Febbuaby  17, 1898. 


1.  [Sittings  of  the  Court.] — ^The  regular  public  ses- 
sions of  this  court  will  be  held  on  the  first  and  third 
Tuesdays  of  each  month  at  9  o'clock  A.  M.,  standard 
time,  during  each  term. 

2.  Secttion  1.  [Submission  of  Causes.] — Causes  will 
be  taken  up  and  heard  in  their  order  on  th^  docket.  Any 
cause  may,  however,  be  submitted  upon  the  written  stip 
ulation  of  the  parties  thereto  providing  for  such  submis- 
sion on  printed  briefs  accompanied  by  or  containing  an 
agreed  printed  abstract  of  the  record  and  evidence  upon 
which  the  case  is  to  be  determined.  Whenever  a  causi^ 
is  reached  and  the  brief  of  the  party  having  the  affirma- 
tive is  not  on  file  the  judgment  will  be  affirmed  or  the 
proceeding  dismissed.  When  default  has  been  made  by 
the  other  party  and  there  is  due  proof  of  service  of  sum- 
mons in  error  and  the  briefs  of  the  party  holding  the 
affirmative  are  on  file  with  proof  of  service  thereof  within 
the  time  provided  by  rule  9,  he  may  proceed  ex  parte. 
But  if  the  briefs  shall  be  served  or  filed  out  of  time,  al- 
though without  leave  of  court,  the  irregularity  shall  be 
deemed  waived  if  no  objection  be  made  on  that  ground 
at  the  time  of  service,  if  the  delay  be  in  that  respect,  or, 
if  the  delay  be  merely  in  filing,  within  thirty  days  there- 
after, or  if  the  adverse  party  serve  and  file  briefs  in  an- 
swer. The  hearing  of  no  cause  shall,  however,  be  de- 
layed by  default  of  either  party  in  serving  or  filing  briefs. 
To  avoid  such  result  the  case  will  be  disposed  of  as  if  the 
delinquent  party's  brief  had  not  been  served;  Provided, 
that  the  court  may  under  special  circumstances  and  on 
suitable  terms  otherwise  order. 
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2.  Sec.  2.  [Same.] — Criminal  cases  will  stand  ad- 
vanced for  hearing  without  motion.  The  court  will,  on 
motion,  which  motion  shall  be  submitted  without  argu- 
ment, advance  for  hearing  cases  which  have  once  or  more 
already  been  regularly  upon  the  docket  of  the  court  and 
which  were  not  on  such  former  occasion  dismissed  on 
motion  of  the  party  seeking  the  advancement.  A  con- 
fession of  error  shall  be  deemed  equivalent  to  a  dismissal 
on  motion  of  the  party  confessing  error.  The  court  will 
likewise  advance  cases  within  the  original  concurrent 
jurisdiction  of  this  court,  which  have  been  prosecuted  in 
the  district  court  and  brought  to  this  court  by  appellate 
proceedings.  The  court  may  also  in  its  discretion  ad- 
vance other  cases  if  they  involve  questions  of  public  in- 
terest; but  this  power  will  not  be  exercised  except  in 
cases  of  grave  import  and  serious  urgency. 

2.  Sec.  3.  [Same.] — At  any  time  after  the  expiration 
of  the  time  allowed  for  the  service  of  briefs  by  the  plain- 
tiff in  error  or  appellant,  the  defendant  in  error  or  ap- 
pellee may  move  for  an  affirmance  on  the  ground  that  the 
proceedings  are  without  merit  and  taken  for  delay.  In 
order  to  do  so  he  shall  cause  the  record  to  be  printed, 
according  to  the  form  prescribed  for  the  printing  of 
briefs,  and  file  with  the  clerk  ten  copies  thereof,  together 
with  the  professional  certificate  of  his  counsel  to  the 
eflfect  that  he  is  familiar  with  the  record,  that  it  presents 
no  question  of  law  which  has  not  been  settled  by  past 
adjudications  of  this  court,  and  no  question  of  fact  dc 
manding  serious  consideration  and  that  he  believes  the 
proceedings  are  taken  solely  for  delay.  On  the  filing  of 
such  motion,  printed  records  and  certificate,  the  cause 
will  be  submitted  without  argument,  and  on  the  record 
and  briefs  of  the  plaintiflf  in  error  or  appellant  alone. 
If  on  examination  the  court  be  satisfied  that  the  motion 
is  well  taken,  the  judgment  will  be  affirmed.  If  on  ex- 
amination the  record  be  found  to  present  any  question  of 
law  or  fact  as  to  the  proper  decision  whereof  the  court 
entertains  a  doubt,  the  motion  will  be  overruled,  and  the 
cause  will  be  remanded  to  its  proper  place  on  the  docket 
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for  hearing  in  its  regular  order.  A  certificate  of  counsel 
willfully  false  will  be  deemed  an  act  of  professional  mis- 
conduct and  dealt  with  accordingly.  This  rule  shall 
apply  to  causes  now  pending  as  well  as  to  those  hereafter 
docketed. 

3.  [Order  op  Hearing.] — ^The  court,  in  advance, 
shall,  by  order,  designate  what  cases  shall  be  submitted 
and  when,  having  reference  to  the  order  of  time  in  which 
such  cases  were  originally  docketed.  Advanced  cases 
and  cases  in  which  rehearings  shall  have  been  granted 
will  be  placed  on  the  call  for  the  sitting  of  court  next 
following  the  expiration  of  the  time  for  serving  briefs  as 
provided  by  the  rules. 

4.  [Criminal  Cases — Second  Transcjript  Unneces- 
sary.]— ^Whenever,  in  a  criminal  case,  a  writ  of  error 
shall  be  issued  upon  a  certified  transcript  of  a  record,  no 
further  transcript  shall  be  required  or  allowed  to  be  taxed 
in  the  bill  of  costs,  but  the  same  transcript  shall  be  re- 
turned with  the  writ,  and  shall  be  deemed  sufficient, 
unless  diminution  or  other  objection  thereto  be  suggested. 

5.  [Time  for  Oral  Argument.] — In  the  oral  argu- 
ment of  a  cause  the  time  allowed  the  parties  on  each  side 
shall  not  exceed  thirty  minutes,  unless  for  special  reasons 
the  court  shall  extend  the  time.  Oral  arguments  on  a 
motion  will  be  limited  to  five  minutes  on  a  side. 

6.  [Notice  of  Motions.] — Every  application  for  an 
order  in  any  case  shall  be  in  writing,  and,  except  as  to 
motions  for  rehearing,  shall  be  granted  only  upon  the 
filing  thereof  at  least  two  days  before  the  hearing,  and 
due  proof  of  service  of  notice  on  the  adverse  party  or  his 
attorneys,  at  least  three  days  before  the  hearing,  which, 
in  all  cases,  must  be  fixed  for  one  of  the  session  days  pro- 
vided for  by  rule  1,  to-wit,  the  first  or  third  Tuesday  of 
any  month  during  term  time.  The  notice  herein  pro- 
vided for  shall  conform  to  the  provisions  of  section  574  of 
the  Code  of  Civil  Procedure,  and  may  be  served  by  a 
bailiff  of  this  court,  or  by  any  sheriff  or  constable  in  this 
state,  or  by  any  disinterested  person ;  in  the  latter  case, 
however,  the  return  must  be  under  oath.    Fees  for  service 
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of  said  notice  shall  be  allowed  and  taxed  as  for  the  service 
of  summons  in  "proper  cases. 

7.  [Motions  for  Rehearing.] — A  motion  for  rehear- 
ing may  be  filed  as  of  course  at  any  time  within  forty  days 
from  .the  filing  of  the  opinion  or  rendition  of  the  judg- 
ment of  the  court  in  the  case.  Such  motion  must  specify 
distinctly  the  grounds  upon  which  it  is  based,  and  must 
be  accompanied  by  a  separate  printed  brief. 

8.  [Maxdatios.] — No  mandate  shall  issue  in  any  civil 
case  during  the  time  allowed  for  the  filing  of  a  motion  for 
rehearing,  or  pending  the  consideration  thereof,  unless 
specially  ordered  by  the  court. 

9.  [Briefs.] — Within  thirty  days  after  the  docketing 
of  a  cause  in  this  court,  and  within  the  same  time  after  a 
rehearing  shall  have  been  allowed,  the  party  holding  the 
affirmative  shall  furnish  a  printed  brief  of  his  points  and 
citations  in  support  thereof,  to  the  opposite  party  or  his 
attorneys  of  record,  by  whom  in  turn  a  like  brief  in  reply 
shall  be  served  within  thirty  days  after  service  of  the 
first  required  brief,  or  if  none  such  shall  have  been  served, 
then  within  thirty  days  after  the  expiration  of  the  time 
allowed  the  party  holding  the  affirmative  the  other  party 
may  serve  such  brief.  Forthwith  after  service  thereof 
on  the  adverse  party,  each  party  shall  file  with  the  clerk 
of  this  court  ten  printed  copies  of  the  brief  which  he  has 
furnished  the  opposite  party  or  his  attorney  of  record, 
with  proof  of  service  thereof.  Each  brief  shall  by  num- 
ber designate  the  several  pages  of  the  record  containing 
matter  bearing  upon  the  questions  discussed  in  such 
brief.  Every  reference  to  an  adjudicated  case  shall  be  by 
the  title  thereof,  as  well  as  by  the  volume  and  page  where 
it  may  be  found,  and  the  particular  edition  of  any  text- 
book referred  to  must  be  given  in  connection  with  the 
cited  page  or  section  thereof. 

10.  [Briefs — How  Printed.] — All  briefs  shall  be 
printed  on  good  book  paper,  small  pica  type,  leaded  lines; 
the  printed  page  to  be  four  inclies  wide  and  seven  inches 
long,  with  a  margin  of  two  inches;  but  the  type  in  which 
extracts  are  printed  may  be  small  pica  solid  or  brevier 


EULES  OF  SUPKEME  COURT.  xiii 

leaded.  The  heading  of  each  brief  shall  show  the  title  of 
the  cause,  the  court  from  which  the  cause  is  brought, 
aud  the  names  of  counsel  for  both  parties. 

11.  [Costs.] — When  the  parties  or  their  attorneys 
shall  furnish  their  printed  briefs  in  conformity  to  the 
rules  of  this  court,  or  briefs  and  printed  abstracts  under 
stipulation  for  submission  as  provided  for  in  rule  2,  it 
shall  be  the  duty  of  the  clerk  to  tax  a  printer's  fee  at  the 
rate  of  one  dollar  for  every  Ave  hundred  words  embraced 
in  a  single  copy  of  the  same,  against  the  unsuccessful 
party  not  furnishing  the  same,  to  be  collected  and  paid 
to  the  successful  party  as  other  costs.  When  unneces- 
sary costs  have  been  made  by  either  party,  the  court  will, 
upon  application,  order  the  same  taxed  to  the  party 
making  them,  without  reference  to  the  disposition  of  the 
ease. 

12.  [Secuiiity  for  Costs.] — ^In  each  case  brought  to 
this  court  the  plaintiff  in  error,  appellant,  or  relator 
shall,  before  the  entry  of  the  same  upon  the  docket,  give 
security  for  costs  by  filing  a  bond  in  the  sum  of  f 50,  with 
one  or  more  sureties,  conditioned  for  the  payment  of  the 
costs  of  this  court,  which  bond,  in  cases  brought  on  error 
or  appeal,  must  be  approved  by  the  clerk  of  the  district 
court  of  the  county  from  which  such  cause  is  brought, 
and  in  original  causes  by  the  clerk  of  this  court.  But 
this  provision  shall  not  apply  in  causes  where  a  bond  or 
undertaking  has  been  filed  in  the  court  below,  in  accord- 
ance with  the  provisions  of  sections  588  and  677  of  the 
Code  of  Civil  Procedure,  where  such  bond  is  conditioned 
to  i>ay  costs,  but  in  such  causes  the  transcript  filed  must 
show  the  giving  of  such  bond  or  undertaking  with  the 
names  of  the  sureties  thereon;  nor  shall  it  apply  in 
criminal  cases  where  an  affidavit  of  poverty  is  filed,  as 
allowed  by  section  508,  Criminal  Code.  Besides  the 
security  for  costs  above  required  to  be  given  when  a 
cause  is  docketed,  the  party  docketing  such  cause  shall 
deposit  with  the  clerk  f  10  to  cover  clerk's  costs  that  may 
be  made  by  such  party  in  the  cause;  and  if  the  deposit 
shall  at  any  time  be  exhausted  by  the  party  making  th^ 
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same  the  clerk  may  from  time  to  time  require  such  party 
to  deposit  a  further  sum  of  |5.  Upon  the  termination  of 
a  cause  any  sum  remaining  from  such  deposits  not  ap- 
plicable to  clerk's  costs  incurred  by  the  party  making  the 
deposits  shall  be  returned  to  him. 

13.  [Capital  Cases — Suspension  of  Sentence,] — ^In 
all  criminal  cases  brought  on  error  to  this  court,  where 
it  appears  that  the  court  below  has  passed  sentence  of 
death  upon  the  plaintiff  in  error,  it  is  ordered  that  the 
sentence  and  judgment  be  suspended  until  the  further 
order  of  this  court,  and  it  shall  be  the  duty  of  the  clerk 
to  indorse  such  suspension  upon  the  transcript  filed  in 
said  cause  and  immediately  transmit  a  certified  copy 
thereof  to  the  officer  charged  with  the  execution  of  said 
sentence. 

14.  [Trials  in  Original  Cases.] — ^Whenever  an  issue 
of  fact  is  presented  for  trial  in  an  original  action  or  pro- 
ceeding, a  commission  will  be  named  composed  of  two 
resident  electors  of  the  state,  of  different  political  affilia- 
tions, who  shall,  under  the  direction  of  the  court,  select 
such  number  of  persons  having  the  qualifications  of 
jurors  in  the  district  court  as  may  be  designated  in  the 
order  for  their  appointment.  A  venire  for  the  jurors  so 
selected  will  be  issued  by  the  clerk,  directed  to  the  bail- 
iffs of  this  court  or  any  sheriff  or  sheriffs  of  the  state,  and 
shall  be  served  in  the  manner  prescribed  for  the  service 
of  summons.  Said  commissioners,  before  entering  upon 
the  duties  of  their  office,  shall  take  and  subscribe  to  the 
oath  prescribed  by  section  1  of  chapter  10,  Compiled  Stat- 
utes. 

15.  [Same.] — Each  party  shall  be  entitled  to  three  per- 
emptory challenges,  and  challenges  for  cause  may  be 
made  by  either  party,  the  validity  of  which  shall  be  de- 
termined by  the  court.  If,  from  challenges  or  other 
cause,  the  panel  shall  not  be  full,  the  court  may  order  the 
bailiff  to  fill  the  same  from  bystanders  or  neighboring 
citizens  having  the  qualifications  of  electors. 

16.  [Same.] — The  jurors  summoned  or  called  as  above 
provided,  ov  such  of  them  as  are  iiot  set  aside  or  cftal- 
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lenged  as  will  make  up  the  number  of  twelve,  shall  qpn- 
stitute  the  jury  for  the  trial  of  said  issue  of  fact. 

17.  [Same.] — ^Each  juror  shall  be  entitled  to  the  same 
compensation  and  mileage  as  are  provided  by  law  for 
jurors  in  civil  cases  in  the  district  court. 

18.  [Sylulbus  of  the  Points  Decided.] — A  syllabus 
of  the  points  decided  in  each  case  shall  be  stated  in  writ- 
ing by  the  judge  or  commissioner  preparing  the  opinion, 
and  such  syllabus  and  opinion  shall  be  examined  and 
approved  by  the  court  before  the  same  shall  be  reported. 

19.  [Records  Not  to  Be  Removed.] — ^The  clerk  of 
the  court  is  answerable  for  all  records  and  papers  belong- 
ing to  his  office,  and  they  shall  not  be  taken  from  his 
custody  unless  by  special  order  of  the  court,  or  a  judge 
OP  commissioner  thereof,  but  the  parties  may  have  copies 
when  desired  by  paying  the  clerk  therefor. 

20.  [Mandamus — Notice.] — In  all  cases  of  applica- 
tion to  this  court  for  a  writ  of  mandamuSy  a  reasonable 
notice  must  be  given  to  respondent  of  the  time  when  it 
will  be  made,  accompanied  by  a  copy  of  the  affidavit  on 
which  it  is  based,  unless  for  special  reasons  it  is  other- 
wise ordered. 

21.  [Admission  of  Attorneys.] — ^Examinations  of 
applicants  for  admission  to  the  bar  will  be  held  on  the 
second  Tuesday  of  June  and  the  third  Tuesday  of  Novem- 
ber each  year. 

22.  [Same.] — Each  applicant  for  admission  shall,  at 
least  four  weeks  before  the  day  set  for  the  beginning  of 
examinations,  file  with  the  clerk  of  this  court  a  written 
request  for  admission  in  his  own  handwriting,  sub- 
scribed by  himself,  together  with  proofs  of  his  qualifica- 
tions, as  prescribed  by  section  two  (2)  of  an  act  for  the 
admission  to  practice  of  attorneys  and  counselors  at  law, 
etc.,  approved  March  30, 1895. 

23.  [Same.] — ^The  proofs  required  under  the  foregoing 
subdivision  shall  be  the  applicant's  affidavit  as  to  his  age, 
residence,  and  time  and  place  of  study,  the  certificate  of 
his  preceptor  that  the  applicant  has  regularly  and  atten- 
tively studied  law  under  such  preceptor's  personal  direc- 
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tion  and  supervision  for  at  least  two  (2)  years,  and  the 
certificate  or  aflSdavit  of  at  least  two  (2)  citizens  of  good 
standing  in  the  community  where  the  applicant  resides, 
or  formerly  resided,  that  they  are  well  acquainted  with 
him,  that  he  is  of  good  reputation  in  that  community,  and 
that  they  believe  him  to  be  of  good  moral  character.  If 
it  be  shown  by  the  alKdavit  of  the  applicant  that  his  pre- 
ceptor is  dead,  or  that  for  other  satisfactory  reasons  Jiis 
certificate  cannot  be  obtained,  there  may  be  substituted 
therefor  the  certificate  of  any  member  in  good  standin;^ 
of  the  bar  of  the  county  in  which  the  applicant  pursued 
his  studies,  and  who  may  be  personally  cognizant  of  the 
facts. 

24.  [Same.] — None  of  the  facts  required  for  qualifying 
an  applicant  for  admission  shall  be  conclusively  estab- 
lished by  the  foregoing  proof,  but  the  applicant  shall  in 
his  application  give  the  names  and  addresses  of  at  least 
three  (3)  persons  other  than  those  whose  certificates  he 
presents,  of  whom  inquiry  can  be  made  in  regard  to  the 
applicant's  character  and  other  qualifications. 

25.  [Same.] — The  applicant  shall  also,  with  his  appli- 
cation, deposit  with  the  clerk  the  sum  of  five  ($5.00)  dol- 
lars. The  clerk  shall  enter  all  sums  so  received  in  a  book 
or  account  kept  for  that  purpose,  showing  date  and  name 
of  applicant,  and  shall  pay  the  same  out  on  order  of  the 
Chief  Justice,  in  payment  of  the  expenses  of  such  ex- 
amination, and  for  no  other  purpose;  that  is  to  say,  the 
cost  of  necessary  printing  and  stationery;  to  the  clerk 
for  each  oath  and  certificate  of  admission  issued  to  an 
applicant,  one  dollar  and  fifty  cents;  to  each  member  of 
the  commission  conducting  the  examination,  his  neces- 
sary traveling  expenses,  and  for  personal  expenses  while 
actually  engaged  in  the  performance  of  his  duties,  not 
exceeding  five  ($5.00)  dollars  per  day. 

26.  [Same.] — Any  practicing  attorney  in  the  courts  of 
record  of  another  state  or  territory,  having  professional 
business  in  either  the  supreme  or  district  courts  of  this 
state,  may,  on  motion  to  such  court,  be  admitted  for  the 
Durpose  of  transacting  such  business,  upon  taking  the 
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required  oath,  as  provided  by  section  three  (3),  chapter 
seven  (7),  of  Compiled  Statutes.  Any  such  attorney  de- 
siring to  be  admitted  to  practice  generally  in  the  courts 
of  this  state  must  make  his  application  as  required  by 
these  rules  and  present  proof  by  certificate  that  he  is  a 
licensed  practitioner  in  a  court  of  record  of  such  other 
state  or  territory. 

27.  [Same.] — ^The  court  will,  on  or  before  the  openinj^ 
of  the  September  term  in  each  year,  appoint  a  commis- 
sion composed  of  five  (5)  persons,  learned  in  law,  to  con- 
duct examinations  for  the  ensuing  year. 

28.  [Same.] — ^The  commission  so  appointed  shall, 
prior  to  the  examination,  examine  the  proofs  of  qualifica- 
tions filed  in  accordance  with  foregoing  rules,  and  may 
make  such  ftirther  investigation  as  to  the  qualifications 
of  any  applicant  as  it  shall  deem  expedient.  On  the  day 
appointed  it  shall  commence  the  examination  of  appli- 
cants. The  method  of  conducting  the  examinations  shall 
be  left  to  the  discretion  of  the  commission,  it  being  ex- 
pected that  the  commission  will,  in  the  conduct  of  such 
examinations,  and  in  the  investigation  of  the  qualifica- 
tions of  applicants,  take  care  that  no  person  shall  be 
recommended  for  admission  who  has  not  in  all  particu- 
lars shown  himself  to  be  well  qualified.  Oral  examina- 
tions shall  be  reported  by  the  stenographer  of  this  court. 

29.  [Same.] — As  soon  as  practicable  after  the  conclu- 
sion of  the  examination,  the  commission  shall  make  a 
written  report  to  the  court  of  its  conclusions,  and  all  per- 
sons who  shall  be  recommended  for  admission  by  a 
majority  of  the  commissioners  shall  thereupon  be  ad- 
mitted to  practice,  on  taking  the  oath  prescribed  by  law. 

30.  [Same.] — ^If  an  applicant  shall  be  rejected,  he  shall 
not  again  be  admitted  to  an  examination  for  one  year 
from  the  time  of  such  rejection,  and  until  he  shall  file  a 
certificate  that  he  has  studied  law  for  one  year  since  his 
rejection. 

31.  [Same.] — Graduates  of  the  College  of  Law  of  the 
University  of  Nebraska  shall  make  application  and  pre- 
sent proofs  of  qualifications  in  the  same  jnanner  as  other 
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applicants.     If  found  otherwise  qualified  by  the  commis- 
sion, they  shall  be  admitted  without  examination. 

32.  [Questions  Not  Involved  in  Litigation.] — Only 
questions  involved  in  matters  of  actual  litigation  before 
the  court  will  be  entertained  or  judicially  determined, 
and  no  opinion  will  be  filed  in  answer  to  any  merely 
hypothetical  question. 
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State  of  Nebraska  v.  Midland  State  Bank  and  Jo-  ' 
SEPH  W.  Thomas,  Receiver,  appellants,  and 
Bghool  Distriot  No.  5,  Douglas  County,  appbl- 

XiEE. 

FiLXD  JXTHX  16»  1897.    No.  9068. 

!•  Behool  Districts:  Deposit  bt  Treasubeb:  Banks.  It  Ib  not  within 
the  power  of  the  treasurer  of  a  school  district  by  a  general  deposit 
of  funds  held  by  virtue  of  his  office  to  create  between  such  district 
and  his  banker  the  relation  of  debtor  and  creditor. 

2. :  :  Insolvenot  of  Bank:  Trust  Funds.    A  banker  by 

receiving  on  deposit  from  a  school  district  treasurer  funds  known 
to  be  held  by  the  latter  in  his  official  capacity  becomes  thereby  a 
trustee  for  the  beneficial  owner  with  respect  to  such  funds,  and 
the  same  may,  upon  his  insolvency,  be  recovered  by  the  owner  as 
a  preferred  claim  against  his  estate. 

Afpbal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Ebysor,  J.    Affirmed. 
5  (1) 
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BtatOY.  Midland  State  Bank. 

John  L.  Kennedy y  for  appellants. 

Byron  G.  Burbcmk  and  McCoy  d  Olmsted^  contra. 

Post,  C.  J. 

This  is  an  appeal  by  the  receiver  from  an  order  of  the 
district  court  for  Douglas  county  preferring  the  claim  of 
appellee,  school  district  No.  5  of  said  county,  against  the 
Midland  State  Bank,  recently  impounded  on  motion  of 
the  state  banking  board.  The  facts  essential  to  an  under- 
standing of  the  controversy  are  as  follows:  On  the  12th 
day  of  February,  1896,  John  Bondesson,  as  treasurer  of 
the  appellee  district,  deposited  in  the  bank  above  named 
the  sum  of  f  1,308.08,  money  of  said  district,  and  held  by 
him  as  such,  and  that  he  subsequently  made  other  de- 
posits of  funds  entrusted  to  him  as  such  treasurer 
amounting  to  $2,241.83.  He  also  checked  against  his 
said  account  from  time  to  time  in  payment  of  orders  or 
warrants  drawn  by  the  district  board,  so  that  there  was 
to  his  credit  in  said  bank  when  it  passed  into  the  hands 
of  the  receiver  the  sum  of  f  1,463.86.  The  original  credit 
was  given  to  Bondesson  as  treasurer  and  the  pass-book 
in  which  the  several  credits  were  entered  by  the  cashier 
shows  an  account  between  the  bank  and  the  school  dis- 
trict. The  inference  is  therefore  irresistible  that  the 
bank  was  at  all  times  advised  of  the  fact  that  the  money 
deposited  belonged  not  to  Bondesson,  but  to  appellee. 

The  powers  and  duties  of  school  district  treasurers  are 
defined  by  section  5,  subdivision  4,  of  chapter  79,  Com- 
piled Statutes,  entitled  "Schools,"  in  the  following  lan- 
guage: "It  shall  be  the  duty  of  the  treasurer  of  each  dis- 
trict to  apply  for  and  receive  from  the  county  treasurer 
all  school  moneys  apportioned  to  the  district,  or  collected 
for  the  same  by  said  county  treasurer,  upon  order  of  the 
director,  countersigned  by  the  moderator  of  each  district, 
all  moneys  received  by  him."  And  in  section  9  of  subdi- 
.vision  11  appears  the  following  inhibition  upon  the  pow- 
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era  of  the  treasurer:  "School  district  treasurers  are  for- 
bidden to  lend  OP  use  any  part  of  the  school  moneys  which 
may  be  in  their  hands  under  penalty  of  fine  and  imprison- 
ment under  the  provisions  of  the  statute  regarding  em- 
bezzlement*'   No  question  is  here  raised  of  the  right  of 
a  school  district  treasurer,  or  other  officer  charged  with 
c^[:'ody  of  public  funds,  to  deposit  the  same  in  bank  for 
safekeeping,  provided  he  so  far  retains  the  control  over 
them  that  they  may  be  by  him  reclaimed  at  any  time. 
It  is,  however,  contended  that  the  treasurer  was,  in  this 
instance,  without  authority  to  make  a  general  deposit 
of  the  funds  in  his  hands,  in  the  sense  that  the  relation 
of  debtor  and  creditor  would  result  therefrom  as  between 
the  school  district  and  the  bank,  and  to  that  proposition 
attention  will  now  be  directed.     It  has  been  many  times 
held  that  when^  except  as  specially  authorized^by.gt^tute, 
a  treasurer,  or  other  custodian  of  public  money,  makes 
a  general  deposit  thereof  in  his  own  name,  a  trust  results 
in  favor^of  tJifi  b^npfipipl  owner,  and  that  upon  the  ingplv- 
ency  of  the  bank  receiving  ^uch  ftrndswith  notice  of  their 
character^  its  estate  is  chargeftblg  with  the  full  amount 
of  the  deposit  to  the  prejudice  of  nonpref erred  creditors. 
(See  Independent  Distnct  of  Boyer  v.  King,  80  la.,  497; 
Bunton  v.  King,  80  la.,  506 ;  Myers  v.  Board  of  Education  of 
Clay  Center^  51  Kan.,  87.)    The  principle  underlying  the 
cases  above  cited  has  been  often  recognized  in  this  state 
in  the  distribution  of  the  assets  of  insolvent  banks.     (See 
Anheuser-Busch  Brewing  Ass^n  v.  Morris,   36   Neb.,   31; 
Griffith  v.  Chase^  36  Neb.„  328;  Capital  Nat.  Bank  v.  Cold- 
vDaier  Nat.  Bank,  49  Neb.,  786.)    True,  the  two  classes  of 
cases  differ  in  one  respect,  viz.,  in  the  former  the  inhibi- 
tion results  from  the  statute  and  the  policy  of  the  law 
applicable  to  custodians  of  public  money,  while  in  tho 
latter  the  circumstances  attending  the  deposit  are  such 
as  to  amount  to  a  fraud  against  the  owner  of  the  fund, 
although  the  wrong  in  each  consists  in  a  violation  of  a 
trust  relation  with  respect  to  the  subject  of  the  contro- 
versy.    We  are.  In  support  of  the  opposing  view,  referred 
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by  counsel  to  the  case  Allibone  v.  AtneSj  68  N.  W.  Rep.  [S. 
Dak.],  165,  and  also  State  v.  HiU,  47  Neb.,  456.  Those 
cases  are  not,  however,  in  our  judgment,  authorily  for 
tie  proposition  asserted.  The  point  there  decided  is  that 
the  word  "loan,"  as  employed  in  the  statutory  inhibition 
upon  the  powers  of  the  officers  concerned,  is  used  in  its 
restricted  sense  and  includes  those  transactions  only  in 
which  the  conventional  relation  of  borrower  and  lender 
exists, — in  brief,  that  a  public  officer,  by  depositing  in 
bank  money  entrusted  to  his  care  in  order  to  preserve  the 
same,  is  not  ipso  facto  guilty  of  conversion.  In  neither 
case  was  the  question  presented  of  the  power  of  a  treas- 
urer by  a  deposit  of  money  in  his  hands  as  such,  to  create 
the  relation  of  debtor  and  creditor  between  the  bank  and 
the  public  body  whose  commission  he  holds.  The  judg- 
ment of  the  district  court  is  right  and  will  be 

Affirmed. 
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^  ^^  Eugene  A.  Hall,  Sheriff,  v.  Nathan  Hart. 

Fn.BD  JuinB  15, 1897.    No.  7863. 

Fraudulent  Conveyances:  Unlawful  Contracts:  Publio  Pouot.  An 
insolvent  debtor,  or  one  In  failing  circumstances  who  parts  with 
money  or  property  under  a  contract  in  violation  of  statute,  or 
which  is  void  as  against  public  policy,  will  be  held  to  stand  in  the 
same  position  as  one  making  a  voluntary  conveyance  in  fraud  of 
creditors. 

Error  from  the  district  court  of  Box  Butte  county. 
Tried  below  before  Bartow,  J.    Reversed. 

R.  C.  Nolenum^  for  plaintiff  in  error, 

William  Mitchelly  contra. 

Post,  C.  J. 

The  subject  of  the  controversy  in  this  action  of  replevin 
is  a  certain  stock  of  liquors  taken  by  the  plaintiff  in 
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error,  as  sheriff  of  Box  Butte  county,  to  satisfy  an  order 
of  attachment  against  David  B.  Chase  in  a  suit  then  pend- 
ing, wherein  David  Wise  &  Co.  were  plaintiffs  and  the 
said  Chase  was  defendant.  Practically  the  only  question 
at  issue  is  whether  one  purchasing  the  stock  and  business 
of  a  licensed  saloon-keeper,  and  by  agreement  continuing 
such  business  ostensibly  in  the  name  of,  and  by  virtue 
of  the  license  issued  to,  his  vendor,  will  be  heard  to  claim 
the  property  so  purchased  when  taken  to  satisfy  an  exe- 
cution or  order  of  attachment  against  the  latter  for  a 
debt  existing  at  the  date  of  such  transfer.  That  question 
was  by  the  district  court,  in  the  rejection  of  evidence 
offered  and  in  directing  a  verdict  for  the  plaintiff  below, 
resolved  in  the  negative,  and  is  now,  by  means  of  the 
I>etition  in  error  of  the  sheriff,  defendant  below,  presented 
for  determination  by  this  court. 

We  are  unable  to  agree  with  the  learned  district  judge 
in  holding  that  the  evidence  offered  is  irrelevant  to  the 
issues  presented.  The  sale  and  keeping  for  sale  in  this 
state,  by  any  person,  of  intoxicating  liquors  without  hav- 
ing first  procured  a  license  therefor,  is  a  misdemeanor, 
for  which  a  severe  penalty  is  prescribed  by  statute.  (Com- 
piled Statutes,  ch.  50,  entitled  "Liquors.")  If,  as  the  evi- 
dence offered  tends  to  prove,  the  defendant  in  error,  by 
agreement  with  Chase,  continued  the  business  of  the  sa- 
loon in  the  name  of  the  latter,  and,  by  implication, 
claimed  protection  under  the  license  issued  to  him,  h(^ 
will  not  now  be  permitted  to  assert  his  own  turpitude  by 
proof  that  the  contract  through  which  he  claims  is  in 
violation  of  the  penal  statutes  and  a  fraud  upon  the 
school  fund  of  the  state.  Such  a  proposition  is  alike 
shocking  to  our  sense  of  justice  and  opposed  to  the  plain- 
est principles  of  public  policy  and  sound  morals.  It 
should,  in  justice  to  the  district  court,  be  observed  that 
its  conclusion  results,  not  from  any  different  views  re- 
specting the  validity  of  the  agreement  involved,  but  from 
the  apparent  previous  execution  thereof  by  the  contract- 
ing parties.     The  rule  is,  however,  well  settled  that  when 
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an  insolvent  debtor,  or  one  in  failing  circumstances,  parts 
with  his  money  or  property  pursuant  to  an  agreement 
of  the  character  here  involved,  he  will  be  held  to  stand  in 
precisely  the  same  position  as  if  such  payment  or  agree- 
ment had  been  voluntarily  made  for  the  purpose  of  de- 
frauding his  creditors.  {Clark  v.  Oibaon,  12  N.  H.,  386; 
WccJc^  V.  mil,  38  N.  H.,  199;  Jose  v.  newett,  50  Me,,  248; 
rAiing  V.  McCally  50  Vt,  657;  Greenhood,  Public  Policy,  68 
Wait,  Fraudulent  Conveyances,  sec.  214;  Bump^  Fraudu- 
lent Conveyances,  sec.  202.)  It  is  clear,  both  upon  reason 
and  authority,  that  the  agreement  through  which  def end- 
ant  in  error  is  required  to  trace  his  title  is  void  as  to 
<  n^ditors  of  Chase,  his  vendor,  and  that  the  property  In 
controversy  was  liable  to  execution  for  debts  then  owing 
by  ttie  latter.  It  follows  that  the  district  court  erred  in 
the  rejection  of  the  evidence  offered,  for  which  the  judg- 
ment must  be  reversed  and  the  cause  remanded. 


Beveused  and  rbmandhd. 


Chables  W.  Wilson  v.  Edwabd  L.  Parrish  et  ai*. 

Filed  Juitb  16, 1897.    No.  7398. 

1.  TJnlawfal  ContractB:  Enfobcemeitt:  Public  Policy.    Coarts  wlU  re- 

fuse to  enforce  contracts  in  contravention  of  statute  or  good  mor- 
als, not  on  account  of  their  solicitude  for  the  contracting  parties, 
but  from  motives  of  self-respect. 

2.  Intoxicating  Liquors:  Unlawful  Sale.    An  action  cannot,  in  this 

state,  be  maintained  for  the  price  of  intoxicating  liquors  sold  in 
violation  of  statute. 

Error  from  the  district  conrt  of  Lancaster  county. 
Tried  below  before  Tibbbts,  J.     Reversed. 

Clark  d  AlleUy  for  plaintiff  in  erroir. 

Wooley.d  Gibson^  contra. 
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This  action  was  brought  by  the  plaintiffs  below,  Root 
&  Parrish,  in  the  district  court  for  Lancaster  county  to 
recover  from  the  defendant  therein,  Charles  W.  Wilson, 
the  sum  of  f 3,400  on  account  of  the  alleged  fraud  and 
misrepresentation  of  the  latter  in  the  exchange  of  certain 
lands  in  Greeley  county  for  a  stock  of  drugs  and  store 
fixtures.  Wilson,  according  to  the  allegations  of  the 
petition  below,  through  Ws  agent,  one  Zink,  for  the  pur- 
pose of  defrauding  the  plaintiffs  therein,  falsely  repre- 
sented the  Greeley  county  land,  to-wit,  the  west  half  of 
section  29,  township  20,  range  10  west,  to  be  good  farm 
land,  well  worth  |12  per  acre,  of  which  eighty-one  acres 
waa  then  under  cultivation;  that,  believing  and  relying 
up<m  such  statements,  the  plaintiffs  entered  into  a  written 
undertaking  whereby  Wilson,  in  exchange  for  the  stock 
of  drugs  and  fixtures  aforesaid,  agreed  to  convey  said 
land  to  the  plaintiff,  discharged  from  a  mortgage  lien 
thereon  amounting  to  $1,700;  that  pursuant  to  said 
agreement,  and  relying  altogether  upon  such  representa- 
tions, they  accepted  a  conveyance  of  the  Greeley  county 
land  and  delivered  possession  of  said  stock  and  furniture 
to  Wilson,  who  has  sold  and  removed  the  same  from 
Lancaster  county.  It  is  further  specifically  alleged  that 
said  statements  were  by  Wilson  known  to  be  false  and 
fraudulent,  and  that  the  land  above  described  was  not 
worth  f  12  per  acre,  but  that  it  was,  on  the  contrary, 
nearly,  if  not  quite,  worthless,  and  could  not  have  been 
sold  for  exceeding  ?1  per  acre.  An  answer  was  filed,  in 
which,  after  denial  of  each  and  every  allegation  of  fraud, 
it  was  alleged  as  follows:  "For  further  and  additional 
defense,  the  defendant  alleges  that  said  mentioned  stock 
of  drugs  consisted  almost  entirely  of  intoxicating  liquors, 
and  that  the  value  of  all  other  goods  in  said  stock,  save 
and  except  intoxicating  liquors,  did  not  amount  to  the 
sum  of  $100.  Defendant  alleges  that  said  intoxicating 
li^Qora  consisted  of  malt,  spirituouSi  and  vinouis  liquors, 
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and  that  the  same  was  sold  and  exchanged  to  this  defend- 
ant by  the  plaintiffs  in  the  city  of  Lincoln,  Lancafiter 
county,  Nebraska,  without  having  taken  out  a  license  for 
such  sale  or  transfer  as  required  by  chapter  50,  CJompiled 
Statutes,  entitled  ^Liquors,*  and  such  sale  by  the  plaintiffs 
to  the  defendant  was  in  yiolation  of  law."  It  appeared 
from  the  cross-examination  of  the  plaintiffs'  witnesses 
that  said  stock  consisted  in  part  of  intoxicating  liquors, 
and  the  defendant  offered  to  prove  by  the  clerk  of  the 
excise  board  of  the  city  of  Lincoln  that  no  license  or 
druggist's  permit  was  issued  to  the  plaintiffs  for  the  year 
in  question,  which,  upon  objection  of  the  latter,  was  ex- 
cluded by  the  court,  and  which  presents  the  only  question 
requiring  notice  at  this  time. 

Section  24  of  chapter  50,  CJompiled  Statutes,  provides 
that  the  county  board  (or  excise  board  of  cities  of  the  first 
class)  may,  under  the  restrictions  of  section  1  of  said 
chapter,  "grant  permits  to  druggists  to  sell  liquors  for 
medicinal,  mechanical,  and  chemical  purposes,  upon  a 
compliance  with  all  the  provisions  hereinbefore  contained, 
and  subject  to  all  the  requirements  and  penalties  con- 
tained in  this  act,  except  that  no  license  fee  shall  be  re- 
quired except  the  cost  of  issuing  said  permit."  The  first 
inquiry  suggested  by  this  statement  is  whether,  assuming, 
as  claimed,  that  the  transaction  involved  is  within  the 
statutory  prohibition,  and  therefore  void,  such  fact  is 
available  as  a  defense  to  this  action.  It  is,  according  to 
our  understanding  of  the  record,  unnecessary  to  deter- 
mine whether  the  cause  of  action  pleaded  is,  in  substance, 
vx  contractu^  or  one  sounding  in  tort,  since  the  reliance  of 
the  plaintiffs  is,  in  either  case,  upon  the  alleged  illegal 
agreement.  The  courts  will,  as  has  been  often  said,  re- 
fuse their  aid  in  the  enforcement  of  agreements  in  contra- 
vention of  statute  or  good  morals,  not  by  reason  of  their 
solicitude  for  the  parties,  but  from  motives  of  self-respect. 
{WiUe  V.  Wilde,  37  Neb.,  891.)  "It  is,"  as  said  by  Eyan, 
G.  J.,  in  Wight  v.  Rindskopf,  43  Wis.,  344,  "the  judicial  duty 
plways  to  turn  a  suitor  upon  such  a  contract  out  of  court, 


Vol-  52]  JANUARY  TERM,  1897.  9 


MeKee  ▼.  Wild. 


whenerer  and  howeyer  the  character  of  the  contract  is 
made  to  appear.''  The  defense  alleged  in  this  case  was 
that  substantially  all  of  the  consideration  for  the  Greeley 
connty  land  was  intoxicating  liquors,  sold  and  disposed 
of  by  the  plaintiffs  in  violation  of  law,  and  the  evidence 
rejected  was  admissible  in  support  of  that  defense.  Sec- 
tion 11  of  the  liquor  law  prohibits,  under  a  severe  penalty, 
the  sale  or  giving  away,  upon  any  pretext  whatever,  of 
intoxicating  liquors  without  having  first  obtained  a  li- 
cense as  in  said  act  provided;  and  the  prohibitory  feat- 
apes  of  the  statute  are  applicable  to  druggists,  (Warrick 
V.  Bounds,  17  Neb.,  411.)  The  agreement,  being  one  con- 
trary to  the  policy  and  declared  purpose  of  the  law  regu- 
lating the  manufacture  and  sale  of  intoxicating  liquors, 
is  illegal,  and  its  illegality  is  a  sufficient  defense  to  an 
action  for  its  enforcement.  {Oillen  v.  RUey,  27  Neb.,  158; 
TreAvay  v.  Riley,  32  Neb.,  495;  De  Witt  v.  Lander,  72  Wis., 
120.)  It  follows  that  the  district  court  erred  in  excluding 
the  evidence  offered,  for  which  the  judgment  must  be 
reversed  and  the  cause  remanded. 


Rbydbsbd  and  kdmandhd. 


Hbnby  McKjbb  bt  Aii.  V.  NiOHOLtAS  Wild. 

Fqjed  June  15, 1897.    No.  7318. 

1.  Sales:  Wakrantt:  Action  fob  Bbbach:  Plkading:  Estoppel.  In 
an  action  for  breach  of  warranty  respecting  the  quality  of  com 
sold  and  deliyered  under  a  contract  eyidenced  by  the  following 
letter:  "We  are  pleased  to  confirm  purchase  from  you  to-day  of 
2,500  bushels,  or  five  cars  [of  com],  8  or  better,  at  28  cts.  per  bushel, 

1  o.  b.  Stoekham,  twenty  days*  shipment,  to  be  shipped  within 

days,  Toledo  weights  and  grades.  Bill  same  to  Wm.  Louder,  Bast 
St  Louis,  O.  &  St.  Louis  Railroad  at  Council  Bluffs,  la.,  care  Wa- 
bash Railroad  at  East  St.  Louis,  and  make  draft  with  bill  of  lading 
attached  on  us  here,"  "held,  (1)  that  the  plaintiffs  by  declaring  upon 
a  breach  of  warranty  elected  to  treat  the  purchase  as  completed 
i9on  the  delivery  of  the  corn  called  for  free  on  board  at  Stoekham; 
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(2)  that  they  cannot  contradict  the  allegatlong  of  their  petition  by 
asserting  that  the  contract  is  executory  merely  and  that  the  title 
of  the  com  did  not  pass  upon  the  delivery  thereof  on  the  cars  at 
Stockham. 

2. : :  Dklivbrt:  Eyidbnox.  The  provision, "Toledo  weights 

and  grades,"  as  employed  in  said  contract,  does  not  of  necessity 
imply  the  delivery  at  Toledo  at  defendant's  risk.  But  for  the  pur- 
pose of  an  action  by  the  purchaser  for  a  breach  of  warranty  re- 
specting the  quality  of  the  com  sold  is  satisfied  by  proof  of  the 
delivery  free  on  board  at  Stockham  of  com  which  would  grade  No. 
3  or  better,  according  to  the  Toledo  standard,  the  question  of 
weight  and  quality  being  one  of  fact  for  the  consideration  of  the 
Jury. 

3.  Custom  and  Usage:  Gonstbuction  of  Contract.  Custom  or  usage 
in  trade  or  business  may  be  shown  for  the  purpose  of  interpreting 
a  contract  or  controlling  its  execution,  although  not  for  the  pur- 
pose of  changing  its  intrinsic  character,  provided  it  be  known  to 
the  party  sought  to  be  charged,  or  is  so  well  settled  and  so  uni- 
formly acted  upon  as  to  warrant  the  presumption  that  it  was 
known  to  both  contracting  parties  and  that  they  contracted  with 
reference  to  it.  {Milioaukee  d  Wyoming  Investment  Oo.  v.  Johnston, 
85  Neb.,  554.) 

Error  from  the  district  court  of  Hamilton  county. 
Tried  below  before  Batbs,  J.    Aflirmed. 

F.  L  Fo88  and  W.  R.  Mataon,  for  plaintiffs  in  »ror. 

Hainer  d  SmUhj  contra. 

Post,  G  J. 

The  plaintiffs  in  error,  who  were  also  plaintiffs  below, 
alleged  as  their  cause  of  action  against  the  defendant  in 
the  district  court  for  Hamilton  county,  "that  on  May  3, 
1892,  they  bought  of  said  defendant  five  car-loads,  or 
2,500  bushels,  of  corn,  free  on  board  at  Stockham,  Ne- 
braska,  to  grade  what  is  known  as  *No.  3  or  better,'  at 
twenty-eight  cents  per  bushel,  to  be  billed  at  Stockham 
to  order  of  William  Louden,  care  Omaha  &  St.  Louis  Rail- 
way Company  at  Council  Bluffs,  Iowa,  and  care  Wabash 
Railway  Company  at  East  St.  Louis,  to  be  shipped  to 
Toledo,  Ohio,  said  corn  to  be  graded  and  weighed  at  To- 
ledo, and  the  weights  and  grades  returned  from  Toledo 
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were  to  be  the  ntunber  of  bushels  and  grade  the  plaintiffs 
were  to  pay  the  defendant  for,  at  twenty-eight  cents  per 
bushely  the  defendant  guarantying  to  plaintiffs  that  said 
com  should  grade  No.  3  or  better."  It  is  further  alleged 
that  the  defendant,  pursuant  to  said  contract,  on  and 
preyious  to  May  24, 1892,  shipped  five  cars  of  com,  aggre- 
gating 2,499  bushels,  against  which  he  drew  upon  plaint- 
iCFs  three  drafts,  with  bills  of  lading  attached,  amounting 
to  f670,  w^hich  were  in  due  time  honored  and  paid,  but 
that  the  com  so  shipped  did  not,  when  received  at  Toledo, 
grade  No.  3  or  better  and  was,  according  to  custom,  sold 
upon  its  arrival  there  at»prices  ranging  from  four  cents 
to  thirty-seven  cents  below  the  ruling  price  of  No.  3  corn, 
to  plaintiffs'  damage  in  the  sum  of  $468.19,  for  which  sum 
they  prayed  judgment.  The  defendant  answered  ad- 
mitting the  sale  and  shipment  of  the  corn  substantially 
as  alleged,  except  that  he  denied  having  warranted  the 
com  sold  to  grade  No.  3  at  Toledo.  He  alleged,  also,  that 
the  com  sold  was  good  merchantable  corn  and  would, 
when  shipped,  have  graded  No.  3  or  better  under  the  rules 
prevailing  at  Toledo,  but  that  the  plaintiffs'  agents  en- 
gaged in  the  forwarding  and  transporting  the  same  from 
Stockham  were  guilty  of  negligence  and  unreasonable  de- 
lay, in  consequence  of  which  it  was  from  two  to  six 
months  en  route  and  was  suffered  to  become  damp  and 
heated,  and  that  if  it  failed  to  grade  No.  3  or  better  at 
Toledo,  such  fact  was  due  to  the  negligence  of  plaintiffs' 
own  agents  and  without  fault  or  negligence  of  the  de- 
fendant. The  reply  was  in  effect  a  general  denial.  The 
contract  proved  is  evidenced  by  the  following  communi- 
cation in  writing: 

"Jfr.  N.  WUdf  Stockham^  Neb. :  We  are  pleased  to  con- 
firm purchase  from  you  today  of  2,500  bushels,  or  five 
cars,  3  or  better,  at  28  cents  per  bushel,  f.  o.  b.  Stockham, 

twenty  days'  shipment,  to  be  shipped  within days, 

Toledo  weights  and  grades.  Bill  same  to  order  Wm. 
Louden,  East  St.  Louis,  care  O.  &  St  Louis  Railroad  at 
Council  Bluffs,  la.,  care  Wabash  Bailroad  at  East  St. 
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Louis,  and  make  draft  with  bill  of  lading  attached  on  us 
here.  MoKbb  &  Wabner." 

By  reference  to  the  petition  it  will  be  observed  that  the 
plaintiffs  declared  upon  a  warranty,  or  guaranty,  respect- 
ing the  quality  of  grain  purchased.  The  title  must  ac- 
cordingly be  held  to  have  passed  upon  the  delivery  of  the 
com  free  on  board  at  Stockham,  since  in  order  to  recover 
for  a  breach  of  warranty  the  title  must  have  vested  in  the 
plaintiffs.  That  the  com  when  delivered  was  such  as 
would  have  graded  No.  3  at  Toledo  cannot,  upon  the  evi- 
dence adduced,  be  denied.  The  primary  question  is, 
therefore,  whether,  as  claimed  by  plaintiffs,  the  words 
"Toledo  weights  and  grades"  employed  in  the  contract, 
imi>ort  an  assurance  against  actionable  negligence  by 
common  carriers  in  the  transportation  of  the  com;  in 
other  words,  to  which  of  the  parties  hereto  are  the  rail- 
road companies,  upon  this  record,  answerable  for  the 
negligence  resulting  in  the  loss  sustained?  That  ques- 
tion is,  in  view  of  plaintiffs'  own  interpretation  of  the 
contract,  freed  from  any  difficulty  which  would  otherwise 
attend  it.  The  title  having  vested  in  plaintiffs  upon  the 
delivery  of  the  com  at  Stockham,  the  conditions  of  the 
warranty  were  satisfied,  provided  said  com  was  in  qual- 
ity such  as  would  have  graded  No.  3  or  better  accord- 
ing to  the  Toledo  standard,  the  question  of  quality  and 
weight  being  one  of  fact  to  be  determined  by  the  jury. 
In  this  connection  may  be  cited  the  recent  case  of 
Lord  V.  Edward8y  148  Mass.,  476,  the  syllabus  of  which 
reads  as  follows:  "Warranty  is  of  quality  at  port  of  ship- 
ment, and  not  port  of  destination,  under  a  contract  evi- 
denced by  the  following  letter  from  the  sellers  to  the  buy- 
ers: ^We  have  made  sale  to  you  of  1,200  tons  extra  M. 
sugars,  about  No.  9  D.  S.  in  color,  at  10.10  per  ton,  f.  o,  b., 
and  we  understand  it  is  your  intention  to  load  same  on 
the  Republic  on  her  aiTival  at  M.  It  is  further  under- 
stood that  the  sugar  is  sold  on  a. basis  of  88  degrees  poPr 
with  3d.  per  cwt.  per  degree  downwards,  and  fractions  of 
degree  in  proportion.     The  sugars  to  be  thoroughly  sam 
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pled  and  tested  on  arrival/ ''  And  the  court,  by  Morton, 
C.  J.,  referring  to  the  closing  sentence  of  the  contract 
above  quoted,  say:  "Both  parties  agree,  and  it  is  clear, 
that  upon  the  delivery  of  the  sugar  on  board  the  ship, 
and  the  payment  for  it,  the  property  in  it  passed  to  the 
plaintiffs.  It  is  equally  clear  that  the  defendants  did  not 
assume  any  risks  of  damage  to  the  goods  by  the  perils  of 
the  sea.  It  was  a  sale  of  certain  goods  of  a  specified 
quality  at  Manila,  and  not  at  New  York.  The  nature  and 
scope  of  the  transaction  being  that  of  a  completed  sale 
of  goods,  which  were  to  be  exposed  to  the  perils  of  the 
sea,  and  other  risks  of  a  long  sea  voyage,  and  which  were 
taken  entirely  out  of  the  custody  or  oversight  of  the  sell- 
ers, it  is  not  to  be  presumed  that  they  assumed  any  risks 
of  its  future  condition,  unless  there  be  an  express  and 
clear  stipulation  to  that  effect.  The  plaintiffs  contend 
that  such  a  stipulation  is  implied  in  the  words  'the  sugars 
to  be  thoroughly  sampled  and  tested  on  arrival.'  This  is 
certainly  not  an  express  stipulation  that  the  sugar,  upon 
arrival  in  New  York,  shall  be  of  a  specified  quality.  It 
cannot  be  claimed  under  this  clause  that,  if  the  goods 
were  damaged  by  a  peril  of  the  sea,  the  defendants  would 
be  responsible.  It  does  not  import  a  warranty  against 
damage  by  perils  of  the  sea,  and  we  cannot  see  that  it 
necessarily  or  reasonably  imports  a  warranty  against 
damage  from  wet  weather  or  from  sweating,  or  other 
causes  of  deterioration  operating  during  a  long  voyage. 
The  clause  in  question  seems  to  be  an  independent  clause, 
inserted  probably  because  it  was  thought  important  or 
desirable  that  the  parties  should  know  the  condition  of 
the  sugar  upon  its  arrival.  Such  knowledge  might  be 
important  in  case  of  any  controversy  as  to  the  condition 
of  the  sugar  when  shipped.  But  whatever  the  reasons  for 
its  insertion,  we  cannot  reasonably  construe  it  as  import- 
ing a  stipulation  which  is  contrary  to  the  spirit  and  scope 
of  the  contract,  which  contemplated  a  completed  sale  and 
delivery  at  Manila/'  The  reasoning  there  employed  im- 
presses us  as  altogether  sound  and  we  adopt  without  hesi- 
♦^ation  the  conclusion  to  which  it  leads. 
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In  the, brief  of  counsel  for  plaintiffs  is  fonnd  an  ex- 
haustive discussion  of  the  subject  of  executory  contracts 
exemplified  by  the  citation  of  numerous  cases  holding 
tests  prescribed  by  contract  essential  in  order  to  divest 
the  seller  of  his  title.  But,  as  above  intimated,  that  ques- 
tion is  eliminated  from  the  present  controversy  by  plaint- 
iff's own  interpretation  of  the  contract.  Having  declared 
upon  an  executed  agreement  and  sought  itx  this  action  to 
recover  for'a  breach  of  warranty  as  to  the  quality  of  prop- 
erty purchased,  he  is  estopped  to  assert  that  the  agree- 
ment is  executory  merely,  or  to  deny  that  the  title  passed 
upon  the  delivery  of  the  com.  (Foley  v.  Holtryy  43  Neb., 
133.) 

Exception  was  also  taken  to  the  exclusion  of  evidence 
offered  to  prove  that  prain  purchased  free  on  board  in 
this  state  is,  by  recognized  custom  of  dealers,  forwarded 
at  the  shipper's  risk,  and  that  the  title  thereto  does  not 
pass  until  inspected  and  weighed  at  the  point  to  which 
it  is  consigned.  The  evidence  offered  was  inadmissible: 
(1.)  Because  it  embraced  the  mere  opinion  of  the  wit- 
nesses. (2.)  Its  tendency  was  to  vary  the  terms  of  the 
written  contract  as  interpreted  by  the  plaintiffs,  and  was 
a  departure  from  the  cause  of  action  alleged  in  the  peti- 
tion. (3.)  When  a  custom  is  relied  upon  to  prove  a  mean- 
ing other  than  the  ordinary  significance  of  words  used  in 
a  contract  it  should  be  pleaded.  {lAndley  v.  First  Nat- 
Bank  of  Waterloo,  76  la.,  629.)  (4.)  It  did  not  appear 
therefrom  that  the  custom  relied  upon  was  known  to  the 
defendant,  or  that  it  was  so  well  established  and  so  uni- 
formily  acted  upon  as  to  warrant  the  presumption  that 
it  was  know^n  to  both  contracting  parties  and  that  they 
contracted  with  reference  to  it.  (Milwaukee  d  Wyoming 
Investment  Co.  r.  JohnstoUy  35  Neb.,  554.)  We  discover  no 
error  in  the  record,  and  the  judgment  must  be 

Affuuced. 
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3- :  Exceptions:  Review.  Error  cannot  In  this  conrt  be  predi- 
cated upon  the  giving  or  refusing  of  instructioiiB  to  which  no  ex- 
ception was  taken  in  the  trial  court 

ElRROR  from  the  district  court  of  Fillmore  county. 
Tried  below  before  Hastings,  J.    Affirmed. 

Richard  Cunningham^  for  plaintiff  in  error, 

John  Barsly,  contra. 

Post,  C.  J. 

The  plaintiff  in  error,  an  infant,  by  her  next  friend, 
Edward  Costello,  sued  the  defendants  in  error,  Vaclar 
Eottas,  Joseph  Ondrak,  Frank  Rohla,  and  Frank  Kabel, 
in  the  district  court  of  Fillmore  county  ui)on  the  bond  of 
Kottas  &  Ondrak,  as  licensed  saloon-keepers,  the  cause 
of  action  alleged  being  the  sale  by  the  defendants  last 
named  of  intoxicating  liquors  to  Daniel  Costello,  plaint- 
iff's father,  to  her  damage,  etc.  The  defendants,  by  their 
joint  answer,  admitted  that  Eottas  &  Ondrak  were  en- 
gaged in  business  as  licensed  saloon-keepers  as  charged, 
and  denied  each  and  every  other  allegation  of  the  petition. 
There  was  a  trial  below,  resulting  in  a  verdict  and  judg- 
ment for  the  defendants,  from  which  the  plaintiff  prose- 
cutes error. 

The  several  assignments  which  relate  to  the  sufficiency 
of  the  evidence  and  alleged  errors  in  the  admission  and 


Maby  Oostelix),  bt  Edwam)  Oostbllo,  Guardian,  v.    se   is 

W.  J.  Kottas  ht  al. 

Filed  June  16, 1S97.    No.  7298. 

1.  Unaathenticated  BiU  of  Ezceptioxus.    A  bill  of  exceptions  must,  in 

order  to  become  a  part  of  the  record  in  this  court,  be  authenticated 
by  the  certificate  of  the  clerk  of  the  district  court. 

2.  Instmctions:  Repetitions.    It  is  not  error  to  refuse  instructions 

requested  when  given  in  substantlaUy  the  same  langruage  by  the 
court  on  its  own  motion. 
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rejection  of  evidence  must  be  ignored,  since  the  document 
which  accompanies  the  transcript,  entitled  a  "bill  of  ex- 
ceptions," is  not  authenticated  by  the  certificate  of  the 
clerk  of  the  district  court:.  The  other  assignments  of  the 
motion  for  a  new  trial  relate  to  the  giving  and  refusing  of 
instructions  as  follows: 

"4.  The  court  erred  in  refusing  to  give  the  instructions 
asked  by  the  plaintiff. 

"5.  The  court  erred  in  refusing  to  give  the  instructions 
asked  by  the  defendants. 

"6.  The  court  erred  in  giving  the  eighth  instruction.^' 

We  observe,  by  a  reference  to  the  transcript,  that  the 
plaintiff  requested  four  separate  instructions  which  had, 
in  substance,  been  given  by  the  court  on  its  own  motion. 
It  follows  that  there  is  no  error  in  the  refusing  plaintiff's 
requests.  Respecting  the  instructions  to  which  reference 
is  made  in  assignments  numbered  5  and  6,  it  may  be  ob- 
served that  the  record  discloses  no  exception  thereto; 
hence  they  will  not  be  examined  in  this  proceeding.  There 
is  no  error  in  the  record  and  the  judgment  will  be 


Affihmed. 


Burlington  &  Missouri  River  Rail.road  Oobipany  in 
Nebraska  v.  Michael  Kittridgb. 

FnJED  Jtnni  15, 1897.    No.  7875. 

1.  Carriers:  Contract  of  Shificsnt:  Dahaqes:  Evn>siTO]B.    Evidence 

examined,  and  held  to  warrant  the  finding  that  the  contract  of 
shipment  sued  on  was  executed  by  authority  of  the  defendant,  a 
railroad  company. 

2.  New  Trial:  NEwiiY-DisoovERED  Evidence.    It  is  not  error  to  refuse 

a  new  trial  upon  the  motion  of  the  defendant,  a  railroad  company, 
alleging  newly-discovered  evidence  material  to  the  issues,  where 
the  facts  disclosed  by  affidavits  accompanying  such  motion  are 
within  the  knowledge  of  the  defendant's  servants  who  testified  in 
its  behalf  on  the  triaL 
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Ebrob  from  the  district  court  of  Oreeley  county. 
Tried  below  before  KBNDAiJi,  J.    Afjprmei. 

A,  W.  AgeCf  J.  W.  DeweeWj  and  J.  R.  HannOf  for  plaintiff 
in  error. 

T.  J.  Doyle^  contra. 

Post,  a  J. 

This  WHB  an  action  by  the  defendant  in  error,  Michael 
Kittridge,  against  the  plaintiff  in  error,  the  Burlington 
&  Missouri  Biver  Bailroad  Company,  in  the  district  court 
for  Gpeelqr  county,  in  which  the  plaintiff  therein  recov- 
ered judgment,  and  the  defendant  prosecutes  error. 

It  is,  by  the  petition,  alleged  that  the  defendant  therein, 
hereafter  called  the  "railroad  company ,*'  is  engaged  in 
the  oi)eration  of  a  line  of  road  between  Byroil  and  Gree- 
ley, in  this  state;  that  as  a  common  carrier  for  hire  it  re- 
ceiyed  from  the  plaintiff,  and  undertook  to  safely  trans- 
port ftt)m  the  first  named  station  to  Greeley,  a  car  con- 
taiaing  certain  household  goods,  farm  machinery,  eight 
hcNTses,  and  fifty-four  hogs;  that  the  defendant  did  not 
safely  transport  said  car  as  by  its  contract  it  had  under- 
taken to  do,  but  that  it  was,  on  the  contrary,  guilty  of 
negligence,  particularly  alleged,  whereby  twenty-eight  of 
the  hogs  above  mentioned  were  killed,  to  the  plaintiff's 
damage  in  the  sum  of  f506.40.  The  railroad  company 
answered  denying  that  it  is,  or  was  at  the  time  in  ques- 
tion, engaged  in  the  operation  of  a  line  of  road  between 
Byron  and  Greeley;  and  alleging  that  whatever  shipment 
of  goods  and  chattels  was  made  by  the  plaintiff  was  over 
and  by  way  of  a  line  of  road  owned  and  operated  by  the 
Chicago,  Burlington  &  Quincy  Bailroad  Company.  There 
was  also  a  denial  of  the  alleged  negligent  acts,  accom- 
panied by  the  charge  that  the  plaintifTs  loss,  if  any,  was 
occsflkmed  by  his  own  negligence  and  misconduct,  with- 
out any  fault  whatever  of  the  last  named  company.  The 
6 
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bill  of  lading  introduced  in  evidence,  bo  far  as  material  to 
the  questions  at  issue,  reads  as  follows : 

"This  contract,  made  and  entered  into  this  21st  day  of 

Mch.,  1893,  between  M.  Kittridge,  of  Byron,  Neb.,  of  the 

first  part,  and  the  Burlington  &  Missouri  Railroad  in 

Nebraska,  of  the  second  part,  witnesseth,  that  for  and  in 

consideration  of  |38  per  car,  subject  to  minimum  weights 

as  shown  in  published  tariffs,  the  said  railroad  company 

agrees  to  transport  one  car  loaded  with  em'gr't  &  stk 

from  Byron,  Neb.,  to  Greeley,  Neb.     ♦     ♦     ♦    Witness 

the  name  of  the  railroad  company,  by  the  agent,  and  the 

hand  of  the  first  party,  the  day  and  year  above  written. 

"The  BuBiiiNGTON  &  Missouei  River  Railroad. 

"By  J.  E.  HiNBS,  Agent. 
"M.  KnTTRiDOB,  Shipper.^^ 

The  first  contention  at  this  time  is  that  there  was  no 
competent  proof  of  the  authority  of  Hines,  the  station 
agent,  to  execute  the  contract  of  shipment  in  behalf  of 
the  defendant  company,  and  that  the  trial  court  accord- 
ingly erred  in  receiving  that  instrument  in  evidence. 
That  contention  is,  we  think,  without  merit.  True,  the 
Burlington  &  Missouri  River  Railroad  Company  is,  as 
shown  by  witnesses  for  the  defendant,  a  division  only  of 
the  system  of  roads  owned  and  oi)erated  by  the  Chicago, 
Burlington  &  Quincy  Railroad  Company.  It  is,  however, 
conceded  that  Byron  &  Greeley  are  stations  on  the  line 
of  the  first  named  company,  and  that  the  property  above 
described  was  transported  over  said  line.  The  blank 
form  used  in  the  execution  of  the  contract  above  set  out 
was  one  furnished  the  station  agent  for  that  purpose  by 
the  managing  officers  of  the  Chicago,  Burlington  & 
Quincy  Railroad  Company,  and  a  duplicate  of  said  con- 
tract was,  ujwn  the  execution  thereof,  forwarded  by  the 
agent  at  Byron  to  the  auditor  of  the  last  named  comi)any 
at  Omaha.  It  appears  also  that  a  "bad  order  rejwrt" 
was  a  few  days  thereafter  forwarded  to  said  agent,  show- 
ing the  condition  of  the  car  mentioned  when  received  at 
Greeley.    The  evidence  furnishes  a  sufficient  foundation 
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for  the  introduction  of  the  contract,  and  is,  moreover, 
quite  sufficient  to  warrant  the  finding  that  said  contract 
was  executed  by  authority  of  the  defendant  company. 

It  is  next  argued  that  the  proof  fails  to  support  the 
allegation  of  negligence  on  the  part  of  the  railroad  com- 
pany; also  that  the  hogs  in  question  were  killed  by  the 
faUing  of  a  deck  negligently  constructed  by  the  plaintiff 
in  the  loading  of  the  car.  The  deck  here  referred  to  was 
about  twenty-seven  inches  from  the  bottom  of  the  car, 
and  supported  the  farm  machinery  and  household  goods, 
which,  on  the  collapsing  of  said  deck,  fell  upon  the  hogs, 
with  the  result  stated.  The  charge  of  negligence  in  the 
loading  of  the  car  was  denied  by  the  plaintiff,  who  testi- 
fied, in  effect,  that  the  injury  sued  for  was  caused  by  the 
negligent  and  unnecessary  jolting  and  shaking  of  said 
cap  by  the  servants  of  the  railroad  company  engaged  in 
S¥ritching  and  coupling  the  same,  and  without  fault  or 
negligence  on  his  part.  The  evidence  bearing  upon  that 
issue  is  fairly  indicated  by  the  foregoing  statement,  and 
does  not  call  for  comment  in  this  connection.  It  is  suf- 
ficient that  it  may,  when  tested  by  the  rules  applicable 
to  proceedings  for  review  by  petition  in  error,  be  said  to 
support  the  finding  adverse  to  the  railroad  company. 

Exception  was  taken  to  the  giving  of  certain  instruc- 
tions and  to  the  refusal  of  others.  By  those  given  the 
jury  were,  in  effect,  advised  that  the  plaintiff  was  required 
to  prove  affirmatively  the  acts  of  negligence  alleged;  also 
that  he  was  required  to  exercise  reasonable  care  in  load- 
ing the  car,  and  that  he  could  not  recover  provided  his 
negligence  in  that  particular  caused  or  contributed  to 
the  loss  for  which  he  claims,  which  propositions  included 
the  substance  of  those  refused,  so  far  as  applicable  to  the 
issues  presented.  There  was,  accordingly,  no  error  in 
the  giving  and  refusing  of  instructions  prejudicial  to  the 
rights  of  the  defendant  company. 

Finally,  it  is  argued  that  a  new  trial  should  have  been 
allowed  upon  the  defendant's  motion  on  account  of  newly- 
diacoyered  evidence  niaterial  to  the  issues;  but,  unfortu- 
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uately  for  that  contention,  the  facts  disclosed  by  the  affi- 
davits accompanying  the  motion  were  of  necessity  within 
the  knowledge  of  defendant's  servants  who  were  called 
as  witnesses,  and  should,  in  the  exercise  of  reasonable 
diligence,  have  been  discovered  before  the  trial.  There  is 
in  the  record  no  error  of  which  the  defendant  company 
can  cpmplain,  and  the  judgment  is  accordingly 

Affirmed. 
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Martha  Skinklb,  appellant,  v.  Jasphr  Huffman 

BT  AL.,  APPELLEES. 

FiLBD  JuNB  16, 1897.    No.  7S41. 

1.  Subrogation.  The  right  of  subrogation  does  not  exist  in  favor  of  the 
holder  of  a  second  mortgage  to  the  prejudice  of  the  paramount 
lien. 


2. :   MoBTaAOBs:   Patmxnt  bt  Junior  Mobtoaokb.    A  second 

mortgagee,  who,  for  the  protection  of  his  own  security,  pays  an 
installment  due  on  the  first  mortgage,  will,  to  the  extent  of  such 
advancement,  as  against  the  mortgagor,  be  subrogated  to  the  rights 
of  the  holder  of  the  first  mortgage,  and  may,  upon  payment  by  the 
mortgagor  of  the  balance  due  on  the  prior  mortgage,  enforce  by 
action  his  lien  for  the  amount  so  advanced. 

Appeal  from  the  di&trict  conrt  of  York  county. 
Heard  below  before  Wheeler,  J.    Reversed. 

F.  O.  PofJoeTy  for  appellant. 

G.  W.  BemiSf  contra. 

Post,  C.  J. 

This  was  an  action  by  the  appellant,  Martha  Skinkle, 
in  the  district  court  for  York  county  upon  an  interest 
coupon  of  a  prior  mortgage  paid  by  her  in  order  to  pro- 
tect her  own  security.  Appellant,  on  the  23d  day  of  Feb- 
ruary, 1891,  in  an  action  then  pending  in  said  court  in 
which  Melintus  H.  Kealiher  and  wife  were  defendants, 


Vol.52]  JANUARY  TERM,  1897.  21 


Sklnkla  t.  Hufflnftii. 


secured  the  entry  of  a  decree  foreclosing  her  second  mort- 
gage. The  first  mortgage  for  $2,000  executed  by  Keali- 
her  and  wife  to  the  Connecticut  Mutual  Life  Insurance 
Company  (hereafter  called  the  insurance  company)  not 
having  matured,  said  company  was  not  made  a  party  to 
that  action.  Subsequent  to  the  decree  in  appellant's 
favor,  coupon  No.  4  of  the  first  mortgage  matured,  and 
the  amount  thereof,  to-wit,  |120,  was  paid  by  her,  for  her 
own  protection,  and  said  coupon,  duly  canceled,  was  by 
the  holder  delivered  to  her.  The  mortgaged  property 
was  thereafter  sold  by  the  Kealihers  to  the  appellee  Dam- 
erin,  who,  as  part  consideration  therefor,  assumed  and 
paid  the  amount  of  appellant's  decree,  also  the  principal 
and  interest  of  the  first  mortgage  which  had  in  the  mean- 
time matured.  This  action  was  thereupon  brought  by 
appellant,  in  which  Damerin  and  the  Kealihers  were 
made  defendants,  and  in  which  she  allied  as  her  cause 
of  action  the  payment  of  the  coupon  as  hereinbefore 
stated,  and  that  the  said  Damerin  purchased  with  full 
notice  of  the  fact  that  said  coupon  had  not  been  paid  by 
the  Kealihers,  and  that  the  appellant  had  been  compelled 
to  pay  and  satisfy  the  same  in  order  to  protect  her  secur- 
ity. The  prayer  was  for  an  accounting?  of  the  amount 
due  on  said  coupon,  a  decree  adjudginu  t  le  same  to  be  a 
first  lien  upon  the  mortgaged  premises,  and  for  general 
relief.  The  defendants  above  named  answered  denying 
the  material  allegations  of  the  petition,  in  addition  to 
which  Damerin  alleged  the  payment  to  the  Kealihers  in 
full  for  the  mortgaged  property  without  notice  of  appel- 
lant's equities  in  the  premises.  The  district  court,  upon 
a  final  hearing  of  the  cause,  found  specially  that  the 
Farmers  &  Merchants  Bank  of  York,  which  acted  as 
Damerin's  agent  in  the  purchase  of  the  mortgaged  prem- 
ises, had  notice  at  the  time  of  said  transaction  that  said 
coupon  was  then  held  by  the  appellant,  and  that  she 
daimed  a  lien  for  the  amount  thereof  upon  said  property ; 
also  that  api)ellant  had  previously  left  said  coupon  with 
said  bank  for  collection  and  the  same  was  for  said  pur- 
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pose  held  by  the  bank  before  and  at  the  time  of  paymeat 
of  the  purchase  price  of  the  land  to  the  Kealihers.  Judg- 
ment was  awarded  in  the  appellant's  favor  against  the 
Kealihers  for  the  amount  of  the  coupon  and  interest. 
There  was  also  a  decree  in  favor  of  Damerin,  dismissing 
appellant's  petition,  and  from  which  this  appeal  Is  prose- 
cuted. 

The  real  question  is,  as  will  be  observed  from  the  fore- 
going statement,  whether  appellant,  upon  the  facts  as 
found,  is  entitled  to  be  subrogated  to  the  rights  of  the 
insurance  company  with  respect  to  the  coupon  paid  by 
her.  The  right  of  subrogation  exists,  as  a  rule,  in  favor 
of  a  creditor  who  has  paid  the  amount  of  a  mortgage  or 
other  incumbrance  in  order  to  protect  his  own  subordin- 
ate lien.  {Bohn  Sa^h  d  Door  Co.  v.  Case,  43  Neb.,  281; 
South  Omaha  Nat.  Bank  v.  Wright,  45  Neb.,  23;  Seieroe  v. 
Hohnian,  50  Neb.,  601.)  Appellees,  while  conceding  the 
proposition  above  stated,  argue  that  it  can  h^ve  no  appli- 
cation ta  the  facts  of  this  case,  since,  as  they  contend, 
payment  of  the  entire  debt  is  essential  to  the  right  of 
equitable  subrogation,  whether  in  favor  of  a  surety,  or 
the  holder  of  a  subordinate  Hen.  Subrogation,  it  is  set- 
tled, both  upon  reason  and  authority,  will  not,  except  in 
case  of  estoppel,  be  allowed  to  the  prejiidice  of  other 
rights.  This  principle  was  recognized  in  the  leading  case 
of  Kynar  v.  Kyner,  6  Watts  [Pa,],  221,  holding  that  sub- 
stitution of  one  creditor  for  another  will  be  denied  so  long 
as  the  debt,  or  any  part  thereof,  remains  unBatisfied,  be- 
cause, as  held  therein,  until  the  creditor  shall  be  wholly 
satisfied,  there  ought,  and  can  be,  no  interference  with  his 
rights  or  his  securities  which  might,  even  by  a  bare  pos- 
sibility, prejudice  or  embarrass  him  in  any  way  in  the 
ction  of  the  residue  of  his  claim.  (See,  also,  Forrest 
o.'s  Appeals,  118  Pa.  St.,  138;  Oraff's  Estate,  139  Pa. 
)9;  Coson  v.  Laney,  82  Tex.,  317;  Swigert  v.  Bank,  17 
on.  [Ky.],  268;  Carter  v.  Neal,  24  Ga,,  346;  Receivers 
yrtendyke,  27  N.  J.  Eq.,  658;  Rice  v.  Morris,  82  Ind., 
But  the  doctrine  of  the  cases  cited  has,  In  every 
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instance,  been  invoked  for  the  protection  of  the  creditor, 
and  neva*,  so  far  as  we  are  advised,  to  defeat  contract 
obligations  in  the  interest  of  the  debtor  alone.  Thns 
understood,  the  exception  requiring  payment  in  full  of 
the  debt  as  a  condition  precedent  to  the  right  of  subroga- 
tion, is  as  firmly  established  as  the  rule  itself.  Cases 
are,  however,  not  wanting  directly  in  point,  and  in  which 
subrogation  has  been  allowed  between  parties  occupying 
towards  each  other  the  relation  of  cosureties  and  the  like 
upon  the  payment  of  a  part  only  of  the  debt.  (See  Comma 
V.  Pottle^  35  N.  J.  Eq.,  94;  Chde  v.  Jfateon,  25  Beav.  [Eng.], 
310;  KeUy  v.  Kelly,  54  Mich.,  30;  Sheldon,  Subrogation, 
sec.  128.)  We  conclude,  from  an  examination  of  the  sub- 
ject in  the  light  of  authority,  that  appellant  is  entitled  to 
be  subrogated  to  the  right  of  the  insurance  company  with 
respect  to  the  coupon  in  question.  The  decree  in  favor 
of  the  defendant  Damerin  is  accordingly  reversed  and  the 
cause  remanded,  with  directions  to  enter  decree  in  ac- 
cordance with  the  prayer  of  the  petition, 

BsrVERSED. 


Tbyphbna  Kikkftam  v.  Francis  N.  Gibson  et  al. 

Filed  June  15, 1897.    No.  7383. 

Judgments:  Vacation:  Petition.  A  petition  presented  to  the  district 
court  nnder  the  provisions  of  sections  602  and  603  of  the  Code  of 
ClYil  Procedure  to  obtain  the  vacation  or  modification  of  its  Judg- 
ment or  decree,  must  contain  statements  which  disclose  that  there 
exist  some  one  or  more  of  the  reasons  assigned  in  section  602  for 
the  granting  of  such  relief,  or  the  facts  averred  must  be  sufficient 
to  warrant  the  court  within  the  exercise  of  its  general  Jurisdiction 
to  set  aside  the  decree. 

Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Tibbets,  J.    Afflrmed. 

D.  T.  Haydm  and  John  P.  Mauley  for  plaintiff  in  error. 
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E.  JET.  Woolepy  contra, 

Harbison,  J. 

The  plaintiff  in  error  filed  a  petition  in  the  district  court 
of  Lancaster  county,  the  object  and  purpose  of  which  was 
to  secure  to  be  vacated  a  decree  of  that  court  rendered 
during  a  term  thereof  which  had  been  closed  prior  to  the 
filing  of  the  petition,  and  by  which  the  title  to  certain  real 
estate,  which  of  record  was  in  plaintiff  in  error,  was  af- 
fected; also  to  be  allowed  to  appear  and  make  a  defense 
in  the  action  in  which  the  decree  had  been  entered.  To 
the  petition  a  general  demurrer  was  interposed  for  the 
defendants  in  error,  which,  on  hearing,  was  sustained, 
and  the  plaintilS  electing  to  stand  on  the  petition  and 
plead  no  further,  the  cause  was  dismissed. 

The  petition  in  this  action  was  filed  under  the  provis- 
ions of  sections  602  and  6Q3  of  the  Ck)de  of  Qvil  Pro- 
cedure, and  a  careful  reading  of  the  petition  convinces  us 
that  there  were  no  allegations  which  entitled  the  plaintiff 
to  the  relief  sought.  From  the  facts  stated  it  does  not 
appear  that  there  was  any  irregularity  in  obtaining  the 
judgment  which  was  asked  to  be  vacated,  nor  that  the 
party  seeking  its  vacation  was  prevented  from  defending 
in  the  suit  in  which  it  was  rendered  by  any  unavoidable 
casualty  or  misfortune,  nor  that  there  was  any  fraud  or 
wrong  practiced  by  the  successful  party  in  obtaining  the 
decree,  nor  are  any  of  the  other  reasons  or  causes  assigned 
in  the  law  as  sufficient  to  warrant  the  court  in  vacating  its 
judgment  disclosed;  hence  the  court  ruled  properly  when 
it  sustained  the  demurrer.  The  petition  did  not  state  a 
cause  of  action,  nor  sufficient  grounds  for  relief.  {Oanzer 
V.  ScUflauer,  40  Neb.,  633;  Scott  v.  WrigU,  50  Neb.,  849.) 

The  judgment  of  the  district  court  will  be 

Affirmed. 
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State  op  Nebraska,  hx  rbl.  Woodruff-Dunlap  Print- 
ing CoBfPANY,  V.  John  W.  Odrnbll  bt  al. 

FiLBD  Juki  15, 1897.    No.  9218. 

1.  State  Printing:  Coittbacts.  That  part  of  section  2,  chapter  68,  Com- 
piled Statutes,  In  which  is  stated,  "The  printing  and  binding  of 
reports  of  state  officers,  authorized  by  law  to  be  printed,  and  all 
other  reports  and  documents  ordered  by  the  legislature,  except 
finch  as  enter  into  and  form  a  part  of  the  Journals,  shall  be  let  in 
another  contract,"  held  to  require  that  the  designated  work  be 
done  under  a  single  contract;  and  the  state  printing  board  cannot 
seyer  the  contract  for  such  work  and  award  portions  of  it  to  one 
bidder  and  other  portions  to  other  bidders. 


2. :  :  BiDDiEBS.    There  is  a  necessary  Implication  in  the 

law  in  regard  to  state  printing  that  the  contracts  be  awarded  to 
the  lowest  competent  bidders. 

V 

3. : : .    Where  the  statute  provides  that  there  be  an 

adyertisement  for  proposals  or  competitive  bids  for  the  doing  of 
public  work  and  the  awarding  of  the  contracts  pursuant  to  such 
bids,  the  object  being  to  secure  the  work  to  be  performed  as  eco- 
nomically as  may  be,  and  the  statute  contains  a  statement  that  if 
the  first  party  to  whom  th6  contract  is  awarded  fails  to  perfect  the 
contract,  the  work  may  be  let  to  the  next  lowest  bidder,  it  re- 
quires, though  not  expressed  directly,  that  the  contract  be  awarded 
and  let  to  the  lowest  bidder,  unless  the  statute  vests,  or  by  reason 
of  the  nature  of  the  work  there  rests,  a  discretion  in  the  officer  or 
board  authorized  to  let  the  contract. 


4. :  :  Rejection  of  Bros.    A  provision  in  the  statute  or  a 

reservation  in  the  advertisement  of  the  right  of  the  officer  or  board 
in  the  consideration  of  bids,  to  reject  any  or  all  of  them,  does  not 
confer  a  power  to  be  exercised  arbitrarily  or  without  cause  in  the 
rejection  of  a  bid  or"  bids. 

5. : :  .  Where  the  law  requires  that  specifically  des- 
ignated items  of  work  shall  be  let  as  a  whole  or  in  a  single  con- 
tract, the  fact  that  an  officer  or  board,  charged  with  the  duty  of 
awarding  such  contract  to  the  lowest  bidder  therefor,  attempts  to 
sever  the  contract  and  to  let  portions  of  it  to  several  parties  re- 
spectively, does  not  work  a  rejection  of  any  or  all  the  bids,  as  such 
action  is  wholly  unauthorized. 

6.  Bes  Judicata:  Pleading.  If  to  a  petition  or  pleading  In  an  action  a 
general  demurrer  is  interposed,  and  the  pleading  is  determined 
defective  for  the  want  of  a  material  allegation,  and  a  judgment 
fbllowB,  and  in  a  second  suit  the  material  averment  which  the 
pi<»i^iiig  in  the  first  suit  lacked,  is  supplied,  constituting  the  plead- 
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ing  sufficient  as  a  statement  of  a  cause  of  action,  the  Judgment  in 
the  first  case  is  not  a  bar  to  the  second  suit,  though  both  were  in- 
stituted to  obtain  the  enforcement  of  the  same  right. 

Error  from  the  district  court  of  Lancaster  county- 
Tried  below  before  Holmes,  J.    Reversed. 

J.  H.  Broody,  for  plaintiff  in  error. 

C.  J.  Smyth^  Attorney  Oenerdly  and  Ed  P.  Smithy  Deputy 
Attorney  Oeneraly  contra. 

Harrison,  J. 

The  relator  herein  filed  in  the  district  court;  of  Lancas- 
ter county  an  application  for  a  writ  of  mandamus  to  issue 
against  John  F.  Cornell,  the  auditor  of  public  accounts, 
John  B.  Meserve,  state  treasurer,  and  William  F.  Pori:er, 
secretary  of  state,  who  by  law  constitute  the  state  print- 
ing board,  to  compel  such  board  to  award  and  cause  to  be 
let  to  the  relator  a  contract  to  do  certain  of  the  public 
printing.  An  alternative  writ  was  issued,  in  which  ap- 
peared certain  formal  statements,  to  which  we  need  de- 
vote no  space  or  attention;  also,  that  prior  to  December, 
1896,  and  up  to  January  7,  1897,  Eugene  Moore  was  au- 
ditor of  public  accounts,  Joseph  S,  Bartley  was  state 
treasurer,  and  Joel  A.  Piper  secretary  of  state,  and  collec- 
tively the  state  printing  board,  and  as  such  board  adver- 
tised for  proposals  or  bids  for  doing  public  printing,  sep- 
arating the  work  to  be  done,  arranging  one  portion  of  it 
under  what  was  designated  in  the  advertisement  "Class 
One,"  and  the  other  as  "Class  Three;"  that  in  the  adver- 
tisement the  board  assumed  to  reserve  the  right  to  award 
contracts  for  the  work  to  be  done  under  Class  Three  in  or 
on  as  many  separate  contracts  as  it  should  deem  best; 
that  the  relator  made  its  proi)osal  or  bid  for  the  perform- 
ance of  the  work  included  under  Class  Three,  and  accom- 
panied its  bid  with  good  and  sufficient  bond  conditioned 
as  required  by  law,  and  in  the  sum  of  |5,000;  that  the  bids 
offered  were  duly  considered  by  the  printing  board,  and 
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it  was  determined  that  the  relator's  bid  was  the  lowest 
and  best  bid  for  the  work  included  in  Class  Three  and  the 
relator  a  responsible  bidder.  The  printing  for  the  doing 
of  which  proposals  had  been  asked,  arranged  and  classed 
as  three,  was  of  reports  of  state  officers,  and  it  was  further 
pleaded  that  for  the  printing  of  six  of  said  reports  the  bid 
of  relator  was  the  lowest ;  that  for  six  of  them  the  bid  of 
Jacob  North  &  Co.  was  the  lowest,  and  for  printing  of 
four  of  them  the  bid  of  the  State  Journal  Company  was 
the  lowest,  but  in  the  aggregate,  or  for  printing  the  whole 
number,  the  proposal  of  relator  was  the  lowest;  and  fur- 
ther: 

**The  said  printing  board,  at  the  time  provided  by  law, 
in  the  manner  provided  by  law,  considei'ed  the  relator's 
bid  as  aforesaid.  At  the  time  they  so  considered  it  the 
relator  tendered  to  the  said  board  its  bond  to  the  state  in 
the  sum  of  not  less  than  twice  the  amount  of  the  contract 
price  of  the  contract  for  the  work  so  bid  for,  which  he 
claims  should  be  awarded  to  him,  and  with  more  than  two 
good  and  sufficient  sureties  approved  by  said  board,  con- 
ditioned for  the  faithful  performance  of  said  contract, 
which  bond  was  according  to  law  in  all  respects  and  was 
received  and  kept  and  is  still  retained  by  said  board,  and 
no  objection  has  ever  been  made  to  the  form  or  the  suffi- 
ciency of  the  sureties  of  the  said  bond.  The  relator  there-' 
uiK>n  demanded  of  the  said  board  the  awarding  of  a  con- 
tract and  the  execution  thereof  in  writing  in  due  form 
for  the  printing  of  all  the  said  sixteen  reports,  but  the 
said  board  refused,  solely  on  the  ground  that  they  con- 
tended that  the  relator  was  only  entitled  to  such  contract 
for  the  said  six  reports  on  which  its  bid  was  the  lowest, 
and  that  Jacob  North  &  Co.  were  entitled  to  another  con- 
tract for  the  printing  of  the  said  six  reports  on  which  its 
bid  was  the  lowest,  and  that  the  State  Journal  Company 
was  entitled  to  the  contract  for  the  printing  of  the  said 
four  reports  on  which  its  bid  was  the  lowest.  The  said 
board  neither  made  nor  have  any  other  objection  to  the 
relator's  demand  than  as  aforesaid.    They  only  objected 
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to  the  demand  because  they  desired  that  there  should  be 
three  contracts  for  the  work  covered  by  said  bid,  viz.,  one 
to  relator,  one  to  Jacob  North  &  Co.,  and  one  to  the  State 
Journal  Company.  The  said  board  still  insists  ui>on  said 
objections,  and  still  refuses  to  award  the  contract  for  the 
whole  of  said  work  to  the  relator,  until  the  said  Moore, 
Piper,  and  Bartley  were  succeeded  in  office  as  the  said 
printing  board  on  the  7th  day  of  January,  1897,  when  the 
said  Cornell  succeeded  the  said  Moore  as  auditor  of  public 
accounts,  and  the  defendant  Meserve  succeeded  the  said 
Bartley  as  treasurer,  and  the  defendant  Porter  succeeded 
the  said  Piper  as  secretary  of  state,  and  thereby  the  de- 
fendants became  and  constituted  the  state  printing  board 
of  Nebraska,  as  the  successors  to  the  said  Moore,  Bartley, 
and  Piper,  and  that  they  have  remained  such  state  print- 
ing board  ever  since,  and  are  such  now.  Immediately 
after  the  defendants  became  the  state  printing  board  the 
delator  saw  a  majority  of  them,  of  whom  he  demanded 
the  awarding  of  a  contract  according  to  its  bid  above 
given,  and  the  execution  of  a  written  contract  accordingly. 
The  majority  of  the  members  of  the  new  board  conceded 
its  right  to  a  contract  according  to  law,  according  to  its 
request,  and  for  a  time  satisfied  him  that  the  contract 
would  be  awarded  to  him  and  executed  accordingly. 
Thereupon  the  relator  delivered  to  the  defendant  Porter, 
as  the  custodian  of  the  records  of  the  said  board,  its  bond, 
duly  executed  according  to  law,  with  good  surety,  for  the 
faithful  performance  of  the  said  contract  according  to  its 
bid,  hereinbefore  more  particularly  mentioned,  and  the 
board  accepted  it  without  objection  and  has  retained  it 
ever  since.  Thereupon  the  relator  concluded  that  the 
contract  would  be  awarded  to  him  and  proceeded  to  get 
ready  to  do  the  work,  and,  pursuant  to  talks  with  mem- 
bers of  the  board,  did  actually  commence  upon  the  work 
thtteof,  and  on  good  faith  that  the  contract  would  in  the 
regular  order  of  business  be  executed.  The  relator  was 
informed  by  the  printing  board  that  they  would  get  the 
attorney  general  to  draw  the  contract  in  writing,  and 
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notify  the  relator  when  it  was  ready  for  execution.  In 
which  assurance  the  relator  acted  until  about  the  last  of 
January,  1897,  when  the  defendants,  as  the  state  printing 
board,  met  and  decided  that  they  had  no  jurisdiction  to 
act  in  the  matter,  because  of  what  the  board  had  done 
during  the  incumbency  of  their  predecessors,  and  solely 
upon  that  ground,  that  they  had  no  jurisdiction  to  act, 
conceding  the  responsibility  of  the  relator  and  that  he  was 
a  good  and  lawful  bidder,  declined  to  take  any  action  in 
the  matter,  thereby  leaving  the  relator  without  any 
remedy  except  in  the  courts^  and  therefore  refused  to 
enter  into  contract  with  relator  for  said  work,  as  relator 
then  and  there  demanded  according  to  its  bid;  but,  on 
the  other  hand,  the  said  printing  board  considered  that 
they  are  bound  by  the  action  of  the  former  board  to  divide 
up  the  said  work  into  three  contracts,  according  to  the 
plan  of  the  former  action  of  the  board,  which  they  propose 
to  do  and  will  do  if  not  controlled  by  the  action  of  the 
courta  With  no  former  knowledge  on  that  subject,  it 
was  then  ascertained  that  the  said  board  of  printing,  be- 
fore the  defendants  were  installed  in  oflOice,  had  entered 
upon  the  minutes  of  their  record  that  they  awarded  three 
different  contracts  for  the  said  work,  part  to  relator,  part 
to  Jacob  North  &  Co.,  and  part  to  the  State  Journal  CJom- 
pany,  according  to  their  theory  and  contention  as  herein- 
before stated.  But  the  said  printing  board  has  all  the 
time  since  then,  and  up  to  the  present  time,  declined  and 
refused  to  make  written  contracts,  and  the  said  board  has 
entered  into  no  writings  with  any  one,  although  the  said 
bids  all  contemplated  writings,  and  such  written  con- 
tracts are  necessary  to  consummate  the  awarding  thereof. 
There  is  no  consummated  contract  yet  with  any  one  for 
any  part  of  the  work  covered  by  the  bids  hereinbefore 
described." 

To  the  writ  the  board  filed  an  answer,  in  which  it  ad- 
mitted the  formal  allegations  of  the  writ  and  the  allega- 
tions in  regard  to  the  advertisement  for  bids,  the  bidding, 
and  that  relator's  bid  was  accompanied  by  its  bond  in  the 
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sum  of  |5,000;  also  that  the  bids  of  the  State  Journal 
Company,  Jacob  North  &  Co.,  and  the  relator  were  as 
stated  in  the  writ,  and  were  all  determined  by  the  printing 
board  to  be  unobjectionable  in  form  and  substance,  and 
that  an  award  was  made  to  each  of  a  portion  of  the  print- 
ing included  in  Class  Three,  as  more  fully  shown  by  a 
copy  of  the  record  of  proceedings  in  this  regard  of  the 
printing  board,  of  date  December  8, 1896,  which  copy  was 
as  an  exhibit  attached  to  and  made  a  part  of  the  answer. 
It  was  also  admitted  that  the  respondents  had  declined 
as  a  board  to  take  any  action  in  the  matter,  and  refused 
to  order  a  contract  to  be  entered  into  with  relator  for  the 
printing  of  all  of  said  reports.  There  was  a  denial  that 
the  bid  of  relator  was  determined  by  the  board  to  be  the 
lowest  and  best  for  the  work  included  in  Class  Three; 
also  a  denial  of  the  conversations  and  transactions  alleged 
to  have  occurred  between  the  printing  board  and  the  re- 
lator prior  to  January  7,  1897.  It  was  affirmatively  al- 
leged in  the  answer  that  the  board  was  ready  and  willing 
to  enter  into  a  contract  with  relator  for  the  printing  of 
the  six  reports  for  which  its  bid  was  and  had  been  de- 
clared the  lowest  and  best.  The  further  allegations  in 
the  answer  were  as  follows: 

"Further  answering  said  relator's  petition,  these  re- 
spondents show  to  the  court  that  on  the  day  of 

December,  1896,  an  action  was  commenced  in  the  supreme 
court  of  the  state  of  Nebraska  entitled  *The  State  of 
Nebraska,  ex  rel.  The  Woodruff-Dunlap  Printing  Co.,  v. 
Joseph  S.  Bartley,  State  Treasurer,  Eugene  Moore,  Au- 
ditor of  Public  Accounts,  and  Joel  A.  Piper,  Secretary 
of  State,  Constituting  a  State  Printing  Board,'  in  which 
action  relator  sought  to  procure  a  writ  of  mandamus  from 
raid  court  to  compel  the  said  respondents  therein  to  enter 
into  a  contract  with  the  said  relator  therein  the  same  as 
is  now  prayed  for  by  said  relator  in  the  petition  now  filed 
in  this  court.  They  allege  that  said  action  was  pending 
and  undetermined  when  the  respondents  therein  named 
went  out  of  office  on  the  7th  day  of  January,  1897;  that 
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thereafter  the  relator  filed  an  amended  and  supple- 
mental i)etition,  and  by  leave  of  court  joined  and  made 
the  respondents  herein  parties  to  said  action,  and  in  the 
said  amended  and  supplemental  petition  the  said  relator 
set  up  the  matters  and  things  in  substance  the  same  as 
are  pleaded  in  its  ]>etition  filed  in  this  court,  and  asked 
that  these  respondents  be  required  to  enter  into  a  con- 
tract with  the  relator  the  same  as  is  prayed  by  the  relator 
in  this  court;  the  said  amended  and  supplemental  peti- 
tion being  filed  by  the  said  relator  in  the  supreme  court 
of  Nebraska  on  the  2d  day  of  February,  1897.  They  allege 
that  afterwards,  to- wit,  on  the  8th  day  of  February,  1897, 
these  respondents  filed  in  the  supreme  court  of  the  state 
of  Nebraska  their  demurrer  to  the  petition  of  the  relator; 
that  afterwards  said  cause  came  on  to  be  heard  upon  the 
issues  joined  in  said  pleadings  and  was  submitted  to  the 
supreme  court  of  the  state  of  Nebraska;  that  afterwards, 
on  the  4th  day  of  March,  1897,  the  said  supreme  court  of 
the  state  of  Nebraska,  after  being  fully  advised  in  the 
premises,  found  the  issues  so  joined  in  said  cause  in  favor 
of  these  respondents,  and  entered  a  judgment  in  said  court 
dismissing  said  proceedings,  and  ordered  that  these  re- 
sx>ondents  go  hence  without  day  and  recover  of  the  relator 
their  costs  therein  expended.  The  respondents  attach 
hereto,  and  mark  ^Exhibit  B,'  a  true  and  certified  copy  of 
the  amended  and  supplemental  petition  filed  by  the  re- 
lator in  said  court,  except  that  the  same  does  not  contain 
^Exhibit  A,^  referred  to  in  the  petition,  but  which  exhibit 
is  in  truth  and  in  fact  the  same  as  ^Exhibit  A'  attached  to 
the  relator's  petition  filed  in  this  court;  a  true  and  certi- 
fied copy  of  the  demurrer  filed  in  the  supreme  court  by 
these  respondents,  and  the  final  order  of  the  court  entered 
in  said  cause  on  the  4th  day  of  March,  1897. 

"10.  These  respondents  allege  that  the  said  supreme 
court  of  the  state  of  Nebraska  had  full  jurisdiction  of  the 
subject-matter  of  the  said  action  and  of  the  person  of  the 
relator  and  of  these  respondents,  and  that  the  judgment 
so  entered  in  said  court  on  said  4th  day  of  March,  1897, 
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Las  never  been  reversed,  vacated,  or  modified,  but  is  now 
in  full  force  and  affect. 

"Wherefore  these  respondents  say  that  by  reason  of  the 
premises  herein  set  forth,  the  relator^s  rights  in  the  prem- 
ises have  been  fully  adjudicated  and  determined  by  the 
supreme  court  of  the  state  of  Nebraska,  and  this  court  is 
wholly  without  jurisdiction  to  hear  and  determine  the 
matters  complained  of  in  the  relator's  petition  filed 
herein." 

Of  the  issues  presented  there  was  a  trial  resulting  in  a 
denial  of  the  application  for  the  writ  and  a  judgment  of 
dismissal  of  the  action.  The  relator  has  removed  the 
case  to  this  court  by  proceedings  in  error. 

There  are  but  two  main  questions  raised  and  discussed 
by  counsel,  one  that  the  determination  of  the  awarding 
of  the  contract  was  committed  to  the  board  and  a  matter 
resting  within  its  disci^tion,  hence  not  ccMitrollable  by 
mandamus;  and  a  second,  that  of  a  former  adjudication 
in  an  original  action  in  this  court.  The  provisions  of 
statute  in  relation  to  the  state  printing  board  and  its 
duties,  etc.,  will  be  found  in  chapter  68,  Compiled  Stat- 
utes, and  chapter  61,  Session  Laws,  1883,  of  which  section 
1  states  what  officers  shall  constitute  the  state  printing 
board,  and  that  it  "shall  have  general  supervision  over 
the  matter  of  state  printing,  in  the  manner  provided  by 
this  act.''  Section  2  is  as  follows:  "The  printing  of  all 
bills  for  the  legislature,  with  such  matters  as  may  be 
ordered  by  either  house  thereof,  to  be  printed  in  bill  form, 
shall  be  let  in  one  contract.  The  printing  and  binding 
of  the  senate  and  house  journals  shall  be  let  in  another 
contract.  The  printing  and  binding  of  reports  of  state 
officers  authorized  by  law  to  be  printed,  and  all  otk^  re- 
ports and  documents  ordered  by  the  legislature,  except 
such  as  enter  into  and  form  a  part  of  the  journals,  shall 
be  let  in  another  contract.  The  printing  and  binding  of 
the  laws,  joint  resolutions,  and  memorials  enacted  by  the 
legislature  shall  be  let  in  another  contract.  And  the 
IM*inting  and  binding  of  all  blanks,  blank  books,  and  dr- 
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culani  required  to  be  furnished  by  the  offlcerg  of  the  ex- 
ecutive department  of  the  state  shall  be  let  in  another 
contract."  In  section  3  the  times  at  which  the  contracts 
for  public  printing  shall  be  let  are  prescribed.  Section 
4  provides  for  advertisements  for  proposals  and,  inter  alia^ 
that  the  advertisement  ^'shall  also  state  that  the  board 
reserves  the  right  to  reject  any  and  all  bids."  Section 
7  is  in  the  following  language:  "The  proposal  or  bid  for 
any  of  the  contracts  aforesaid  shall  not  be  considered 
unless  the  same  shall  be  accompanied  by  a  bond  in  the 
sum  of  five  thousand  dollars  (f5,000),  with  two  or  more 
sureties,  that  in  case  the  party  proposing  for  any  such 
coMtract  shall  be  awarded  the  same  such  party  will, 
within  five  days  after  the  award  to  him  of  such  contract, 
enter  into  bonds  for  the  faithful  performance  thereof;" 
and  section  8:  "It  shall  be  the  duty  of  the  secretary  of 
state  to  give  immediate  notice  to  the  successful  bidder 
that  his  proposal  has  been  accepted,  and  each  successful 
bidder  shall  in  five  days  thereafter  enter  into  bonds  to 
the  state  in  the  sum  of  not  less  than  twice  the  amount 
of  the  contract  price  for  each  and  every  contract  so 
awarded  to  him,  with  at  least  two  good  and  sufficient 
sureties,  to  be  approved  by  said  board,  conditioned  for 
the  faithful  performance,  pursuant  to  this  act,  of  that 
contract  for  which  he  has  been  adjudged  the  successful 
bidder;  and  if  he  fail  to  give  bond  within  the  time  al- 
lowed, then  the  contract  shall  be  given  to  the  next  lowest 
bidder  who  will  give  bond  as  aforesaid,  or  the  board  may 
in  their  discretion  advertise  anew  and  relet  the  contract 
in  the  manner  hereinbefore  provided."  In  section  10  it 
is  prescribed  that  the  attorney  general  shall  draw  all  con- 
tracts; that  any  contract  shall  be  signed  by  the  members 
of  the  board,  and  the  party  to  whom  it  has  been  awarded. 
It  also  provides  for  the  institution  of  action  on  the  bond 
filed  with  the  bid  if  any  successful  bidder  shall  fail  to 
file  bond  for  performance  of  his  contract 

There  is  little  or  no  substantial  conflict  in  regard  to  the 
facts.    It  ai)pears  that  for  the  printing  of  items  in  Class 
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Three  the  bid  of  relator,  if  the  bids  were  considered  as  a 
whole  or  in  the  aggregate,  was  the  lowest  of  all  proposals 
for  such  work,  there  being  quite  a  number,  while  on  some 
individual  items  it  was  not  the  best  There  is  and  was 
no  contention  in  respect  to  the  responsibility  of  the  re- 
lator nor  as  to  the  sufficiency  of  the  preliminary  bond  fur- 
nished in  form  or  substance.  The  board,  it  is  disclosed 
by  a  record  which  was  kept  of  the  proceedings  when  in 
session  for  the  purpose  of  letting  the  contract,  severed 
the  items  which  appeared  in  the  advertisement  as  Class 
Three  and,  if  it  could  legally  do  so,  awarded  contracts  for 
the  work  in  distinct  stated  portions,  one  to  each  of  three 
different  bidders.  If  the  board  possessed  the  power  or 
right  to  so  do,  then  this  application  could  not  and  cannot 
control  it.  It  will  be  remembered  that  in  section  1  the 
board  was  given  general  supervision  of  the  state  printing, 
but  "in  the  manner  provided  by  this  act."  The  language 
employed  in  section  2  is  clear  and  unambiguous  and  can 
scarcely  be  said  to  admit  of  a  construction  other  than  is 
explicitly  imported  by  the  words  employed.  Its  first  pro- 
vision is  "The  printing  of  all  bills  for  the  legislature,  with 
such  matters  as  may  be  ordered  by  either  house  thereof, 
to  be  printed  in  bill  form,  shall  be  let  in  one  contract" 
To  say  that  this  means  the  contract  may  be  severed  and 
not  one,  but  two  or  more  contracts  may  be  awarded,  for 
illustration,  to  one  party  or  firm  for  the  printing  of  sen- 
ate files  and  to  another  for  the  printing  for  the  house  of 
representatives,  would  be  a  substitution  for  the  words 
used,  of  language  of  an  import  in  direct  opposition  to  the 
plain  meaning  of  that  actually  used  by  the  lawmaker. 
Each  following  clause  in  reference  to  the  letting  of  a  con- 
tract, for  in  each  a  specifically  statetl  distinct  class  of 
printing,  inclusive  of  the  third,  prescribes  as  to  each  that 
it  shall  be  let  in  "another  contract."  The  signification  of 
another  is  "one  more,"  and  thus  in  each  instance  it  is 
made  as  plain  as  language  can  state  it  that  each  class  is 
to  be  let  in  a  single  contract  There  can  be  no  oth^r 
conclusion  without  ignoring  the  direct  terms  of  the  sec- 
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tion;  hence  we  must  conclude  that  the  board  could  not 
sever  the  contract  for  the  printing  of  the  reports  of  state 
officers,  or  that  included  in  Class  Three.  Whether  it  was 
wise  to  so  enact  or  whether  better  results  would  have 
been  obtained  had  the  provision  been  different  is  not  for 
us  to  say.  It  was  a  question  for  the  consideration  of  the 
legislators,  and  what  they  embodied  in  the  law  as  the  re- 
sult of  such  consideration  may  not  be  set  aside  directly 
or  by  construction  where  none  is  needed. 

Another  question  which  presents  itself  is,  does  the  law 
require  the  board  to  award  the  contract  to  the  lowest  bid- 
der? It  does  not  in  express  terms.  If  it  does  not  by  im- 
plication, it  does  not  at  all.  The  section  8  furnishes  us 
some  strong  indications  on  this  subject.  It  states  that 
if  the  bidder  to  whom  the  contract  is  awarded  fails  to  fur- 
nish the  prescribed  bond  and  perfect  his  contract,  it  shall 
be  let  to  the  next  lowest  bidder.  It  does  not  seem  sensi- 
ble, in  view  of  this  further  provision  to  which  we  have 
just  alluded,  that  it  was  in  the  contemplation  of  the  legis- 
lature that  the  contract  should  or  would  in  the  first  in- 
stance be  awarded  to  other  than  the  lowest  bidder.  The 
law  provides  that  there  shall  be  an  advertisement  and  a 
competitive  bidding.  The  main  object  and  purpose  of 
the  last  can  be  none  other  than  to  secure  to  the  state  the 
printing  to  be  done  as  economically  as  possible.  To  say 
that  it  was  the  intention  to  let  the  contract  to  any  other 
than  the  lowest  bidder  would  be  a  construction  which 
would  in  effect  destroy  one  of  the  most  beneficial  and  ex- 
press purposes  of  the  law;  hence  we  must  conclude  that 
the  awarding  of  the  contract  is  to  be  to  the  lowest  respon- 
sible bidder.  In  regard  to  the  character  of  the  work  to 
be  performed,  its  quality,  or  any  details,  they  were  not 
committed  by  the  law  to  the  discretion  or  judgment  of 
the  board  la  such  manner  that  the  settlement  of  any  of 
them  was  connected  with  the  awarding  of  the  contracts 
in  such  a  manner  or  degree  as  to  make  such  settlement 
become  of  amy  moment  in,  or  to  enter  into  the  determina- 
tion of  the  board,  of  to  whom  the  contract  should  be 
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awarded;  hence  there  is  in  the  awarding  of  the  contracts 
under  this  law  no  discretion  to  be  exercised  as  to  any  of 
the  particulars  to  which  we  have  alluded,  which  would 
preclude  the  issuance  of  a  writ  of  mandamus^  which  will 
not,  as  a  rule,  be  issued  to  control  discretion.  The  board, 
by  the  first  section  of  the  law,  had  committed  to  it  the 
general  supervision  of  the  state  printing,  which,  how- 
ever, was  to  be  exercised  in  the  manner  provided  in  the 
act  We  will  say  further  in  this  connection  that  each 
bidder  was  required  to  place  on  file  with  his  bid  what 
may  be  designated  as  a  preliminary  bond  in  the  sum  of 
$5,000,  to  insure  that  he  was  a  competent  and  responsible 
bidder  and  could  and  would  perfect  a  contract  if  the  suc- 
cessful bidder.  The  question  of  the  resp' nsibility  of  the 
bidder  was  not  left  for  the  general  judgment  and  dis- 
cretion of  the  board. 

In  regard  to  the  effect  of  the  provision  that  the  board 
may  reject  any  and  all  bids,  we  will  content  ourselves 
with  a  quotation  from  the  opinion  of  this  court  in  the  case 
of  State  V.  Saline  Comity,  19  Neb.,  253:  "The  board  is  also 
given  authority  to  reject  any  and  all  bids.  This  is  simply 
the  reservation  of  a  right  to  i)rotect  the  interests  of  the 
county,  as  where  there  is  a  combination  to  prevent  com- 
petition, or  other  cause,  by  reason  of  which  the  county 
would  be  defrauded.  But  in  such  case  the  board  is  not 
absolved  from  the  duty  of  letting  the  contract  to  the  low- 
est bidder."  It  may  be  added  that  a  board  may  not 
arbitrarily  or  without  cause  reject  bids.  The  issuance  of 
an  order  to  the  board  to  award  this  contract  to  the  lowest 
bidder  would  not  interfere  with  or  control  the  board  in 
the  determination  of  any  matter  committed  by  the  act 
to  its  judgment  and  discretion.  We  are  cited  in  the  brief 
filed  for  respondents  to  the  cases  of  the  State  v.  Lincoln 
County y  35  Neb.,  346,  State  v.  Dixon  County ,  24  Neb.,  106, 
and  the  State  v.  Kendall,  15  Neb.,  262.  The  first  two  cited 
were  applications  for  writs  to  issue  ordaHing  county 
boards  to  award  contracts  for  certain  county  printing  to 
the  lowest  bidders.    The  law  did  not  require  tiie  boards 
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to  advertise  for  bids,  but  in  each  instance  it  had  been 
voluntarily  done  by  the  board.     It  was  held  1  hut  as  the 
law  did  not  require  a  letting  of  the  contracts  to  the  low- 
est bidders,  but  left  it  wholly  within  the  discretion  of  the 
boards  to  determine,  that  notwithstanding  the  advertise- 
ments had  been  made  and  bids  submitted,  the  discretion 
of  the  board  in  the  matter  of  awarding  the  contracts 
could  not  be  controlled  by  mandamus.    In  the  case  of 
State  V.  Kendall,  supraj  there  were  matters  involved  which 
would  be  connected  with  the  contract  for  building  to  be 
let,  which  must  be  shown  by  the  bidder  to  the  board,  and 
the  board  to  decide  whether  the  showing  made  was  suf- 
ficient,— something  committed  to  the  judgment  or  dis- 
cretion of  the  board  to  be  settled  prior  to  the  letting  of 
the   contract,  and  until  a  favorable  determination   of 
which,  as  to  him  and  his  showing,  no  bidder  could  b(* 
awarded  the  contract.     For  decisions  of  this  court  on  the 
subject  of  control  of  boards  by  mandamus  in  letting  con- 
tracts and  when  to  lowest  bidder  see  State  v.  York  County, 
13  Neb.,  57;  State  v.  Saline  County,  19  Neb.,  253;  People  v. 
Commissioners  of  Buffalo  County,  4  Neb.,  150;    Merrick 
County  V.  Batty,  10  Neb.,  176;   State  v.  Famey,  36  Neb., 
546.     See,  also,  Boren  v.  Commissioners  of  Darke  County,  21 
O.  St,  311.    The  action  of  the  board  in  attempting  a  sev- 
erance of  the  contract  and  to  let  portions  to  different 
parties  did  not  work  and  was  not  a  rejection  of  all  bids. 
It  was  no  more  than  an  attempt  to  award  the  contract  in 
a  manner  not  allowed  by  the  law. 

Prior  to  the  change  in  January,  1897,  individually,  in 
8tat(^  officers  who  are  by  law  constituted  the  state  print- 
ing board,  the  relator  instituted  an  original  action  in  this 
coui-t,  the  object  and  purpose  of  which  was  to  obtain  the 
issuance  of  a  writ  of  imunhimns  to  compel  the  board  to 
award  it  the  contract  for  printing  which  it  sought  in  the 
present  action  by  the  issuance  of  a  similar  writ  out  of  the 
district  court  of  Lancaster  county  to  compel  the  board 
to  award  to  it  To  the  pleading  for  relator  in  the  original 
nction  in  this  court  a  demurrer  was  interposed  for  the 
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respondents  therein.  The  cause  was  argued  and  snb- 
initted  and  an  opinion  filed  March  3,  1897.  It  was  then 
held :  "The  statute  providing  that  no  bid  for  state  print- 
ing  shall  be  considered  unless  accompanied  by  a  bond 
conditioned  to  give  bond  for  the  performance  of  the  con- 
tract should  it  be  awarded,  a  bidder,  though  otherwise  en- 
titled to  the  contract,  cannot  have  the  aid  of  a  writ  of 
rrumdamus  to  compel  the  awarding  of  the  contract  to  him 
when  he  does  not  show  that  his  bid  was  accompanied  by 
the  bond  so  required.''  From  which  it  will  be  gathered 
that  the  petition  was  determined  insufficient  because  it 
did  not  contain  a  statement  that  the  preliminary  bond 
was  filed  with  the  board.  Unless  this  bond  was  filed  the 
bid  of  relator  need  not  have  been  considered,  aiid  the 
petition  without  an  allegation  of  the  fact  of  such  filing 
was  fatally  defective  and  open  to  an  attack  by  demurrer. 
After  the  opinion  was  filed  counsel  for  relator  asked  leave 
to  amend  the  pleading  and  to  supply  the  further  allega- 
tion of  the  filing  of  the  preliminary  bond.  This  was  de- 
nied him,  but  such  denial  did  not  necessarily  involve  a 
consideration  or  determination  of  the  question  of  the  suf- 
ficiency of  the  pleading  if  amended  in  the  particular  des- 
ignated. A  motion  for  a  rehearing  or  for  a  modification 
of  the  judgment  in  this  court  to  show  that  it  was  without 
[irejudice  to  a  new  action,  was  presented  and  overruled, 
rhe  judgment  of  this  court  in  the  original  action  was 
interposed  as  a  bar  to  the  action  in  the  present  case  in 
I  he  district  court.  In  the  pleadings  of  relator  in  the  dis- 
irict  court,  the  fact  that  the  preliminary  bond  was  filed 
was  fully  stated,  and  the  question  is  presented  whether, 
when  a  pleading  is  attacked  by  a  general  demurrer,  or  on 
the  ground  that  there  is  not  a  cause  of  action  stated 
therein,  and  the  demurrer  is  sustained  and  the  cause  dss- 
missed,  it  will  bar  a  future  action  for  the  same  cause  and 
relief  in  which  the  pleading  filed  contains  a  further  alle- 
gation which  renders  the  pleading  sufficient.  It  seems, 
both  on  reason  and  authority,  that  the  answer  must  be 
that  it  will  not.    The  former  adjudicatioii  determinecl  up 
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more  than  that  the  pleading,  ais  presented,  was  insuf 
fident;  that  the  facts  therein  statea  did  not  constitute* 
a  cause  of  action,  not  that  the  party  presenting  the  plead- 
injr  had  not  a  cause  of  rction.    In  the  opinion  in  the  case 
of  Gould  V.  EvansvUle  &  G.  R,  Co.,  91  U.  S.,  526,  appears  the 
following  statement  directly  in  point:  "Prom  these  sug 
gestions  and  authorities  two  propositions  may  be  de- 
duced, each  of  which  has  more  or  less  application  to  cer- 
tain views  of  the  case  before  the  court:  (1.)  That  a  judg- 
ment rendered  upon  demurrer  to  the  declaration  or  to  a 
material  pleading  setting  forth  the  facts,  is  equally  con- 
clusive of  the  matters  confessed  by  the  demurrer  as  a 
verdict  finding  the  same  facts  would  be,  since  the  matters 
in  controversy  are  established  in  the  former  case,  as  well 
as  in  the  latter,  by  matter  of  record;  and  the  rule  is,  that 
the  facts  thus  established  can  never  after  be  contested 
between  the  same  parties  or  those  in  privity  with  them. 
(2.)  That  if  judgment  is  rendered  for  the  defendant  on 
demurrer  to  the  declaration,  or  to  a  material  pleading  in 
chief,  the  plaintiff  can  never  after  maintain  against  the 
same  defendant,  or  his  privies,  any  similar  or  concurrent 
action  for  the  same  cause  upon  the  same  grounds  as  were 
disclosed  in  the  first  declaration;  for  the  reason  that  the 
judgment  upon  such  a  demurrer  determines  the  merits 
of  the  cause  and  a  final  judgment  deciding  the  right  must 
put  an  end  to  the  dispute  else  the  litigation  would  be  end- 
less.    Support  to  those  propositions  is  found  everywhere; 
but  it  is  equally  wdl  settled  that  if  the  plaintiff  fails  on 
demurrer  in  his  first  action  from  the  omission  of  an  es- 
sential allegation  in  his  declaration  which  is  fully  sup- 
plied in  the  second  suit,  the  judgment  in  the  first  suit  is  no 
bar  to  the  second,  although  the  respective  actions  were  in- 
stituted to  enforce  the  same  right;  for  the  reason  that  the 
merits  of  the  cause,  as  disclosed  in  the  second  declaration, 
were  not  heard  and  decided  in  the  first  action,^    (See, 
also,  i  Black,  Judgments,  sees.  707-9;   1  Freeman,  Judg- 
ments, sec.  267,  wherein  there  is  the  following  statement: 
^A  judgment  on  demurrer  to  the  plaintiff's  complaint  is 
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conclusive  of  everything  necessarily  determined  by  it. 
If  the  court  decides  that  plaintiff  has  not  stated  facts 
sufficient  to  constitute  a  cause  of  action,  or  that  his  com- 
plaint is  otherwise  liable  to  any  objection  urged  against 
it,  such  decision  does  not  extend  to  any  issue  not  before 
the  court  on  the  hearing  of  the  demurrer.  It  leaves  the 
plaintiff  at  liberty  to  present  his  complaint  in  another 
action  so  corrected  in  form  or  substance  as  to  be  no  longer 
vulnerable  to  the  attack  made  in  the  former  suit.")  (See, 
also,  cases  cited  in  note  2;  see,  also,  21  Am.  &  Eng.  Ency. 
of  Law,  269,  and  cases  cited  in  note;  Moore  v.  Dunn^  41  O. 
St,  62;  Stowell  v.  Chamberlain,  60  N.  Y.,  272;  Pepper  v. 
Donnelly y  8  S.  W.  Rep.  [Ky.],  441.)x  In  this  action,  com- 
menced in  the  district  court,  there  was  a  material  aver- 
ment in  the  pleading  for  relator,  which  was  not  alleged 
in  its  pleading  in  the  former  original  action  in  this  court, 
and  which  rendered  the  pleading  in  the  district  court  suf- 
ficient as  a  statement  of  a  cause  of  action.  The  adjudica- 
tion in  this  court  on  the  issues  raised  by  the  general  de- 
murrer, not  being  on  the  same  state  of  facts,  was  not  a 
.bar  to  the  second  action.  It  follows,  from  the  conclu- 
sions herein  stated,  that  the  judgment  of  the  district 
court  was  erroneous  and  that  the  writ  should  have  been 
allowed.  The  judgment  must  be  reversed  and  the  cause 
remanded  for  further  proceedings. 

Revershd  and  remanded. 


Omr  OF  Omaha  v.  MatHiDA  Williams. 

FiUED  JUNB  15, 1897.    No.  7368. 

Hunicipal  GorporationB:  Obabb  of  Street:  Damages.  A  party  who 
purchases  a  lot  which  abuts  on  a  street,  the  grade  of  which  has 
been  established,  must  improve  the  lot  conformably  to  the  estab- 
lished grade  and  not  with  reference  to  the  natural  grade,  and  if  he 
does  the  latter,  cannot  recover  for  damages  to  the  improvements 
caused  by  the  street  being  worked  to  the  established  ^ade. 
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EjRBOR  from  the  district  court  of  Douglas  county. 
Tried  below  before  Blaib,  J.    Reversed. 

W.  J.  GonneU  and  E.  J.  Cornish,  for  plaintiff  in  error. 

Winfield  8.  Strawn,  contra. 

Habbison,  J. 

The  grade  line  of  Decatur  street  in  the  city  of  Omaha, 
it  api>ear8  from  the  record  in  this  ease,  was  established 
March  5,  1885.  On  September  18  of  the  same  year  the 
defendant  in  error,  by  purchase,  became  the  owner  of  a 
lot  which  fronted  on  said  street,  and  within  a  few  months 
thereafter  had  built  houses  and  placed  various  other  im- 
provements on  the  lot.  During  the  latter  part  of  the  year 
1892  the  prescribed  statutory  steps  were  taken  to  have 
the  actual  work  or  grading  of  the  street  done,  and  as  a 
result  during  the  summer  season  of  1893  the  street  was 
graded,  and  from  an  assessment  of  the  damages  to  her 
property  defendant  in  error  took  an  appeal  to  the  district 
court,  wherein  she  was  awarded  a  judgment,  of  which  the 
city  seeks  the  reversal  in  these  present  error  proceedings. 
The  judgment  rendered  included  damages  to  the  inaprove- 
ments  on  the  lot. 

It  is  agreed  by  counsel  that  there  shall  be  but  one  ques- 
tion considered  in  the  examination  of  this  case,  viz.:  In 
assessing  the  defendant  in  error's  damages,  was  she  enti- 
tled to  recover  for  improvements  or  injuries  to  improve- 
ments constructed  or  placed  on  the  lot  after  the  grade 
was  established,  but  prior  to  the  time  the  actual  work  of 
grading  was  done?  It  is  settled  that  under  the  provisions 
of  our  constitution  "The  private  property  of  no  person 
shall  be  taken  or  damaged  for  public  use  without  just 
i'ompensation  therefor;"  that  "A  city  is  liable  under  the 
constitution  of  this  state  to  a  lot  owner  for  such  damages 
as  he  may  sustain  by  filling  in  the  street  in  front  of  his 
lot  above  the  level  of  the  same,  when  the  buildings  were 
erected  on  the  lot  before  the  grade  was  established." 
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{Harmon  v.  Omdha^  17  Neb.,  548;  Hammond  v.  Oity  of  Har- 
vardy  31  Neb.,  635;  City  of  Harvard  v.  Oronchj  47  Neb.,  133; 
and  cases  cited  to  same  proposition.)  In  the  Nebraska 
cases  which  we  have  just  cited  the  question  arose  in  re- 
gard to  damages  to  property  of  which  the  improvements 
had  been  made  prior  to  the  time  any  grade  had  been  estab- 
lished. In  the  present  case  the  property  was  acquired  by 
purchase  and  the  improvements  were  made  after  the 
establishment  of  the  grade,  but  prior  to  the  time  the 
actual  work  of  grading  was  ordered  by  the  city.  The 
provisions  of  the  city  charter  in  force  at  the  times  of  the 
occurrences  out  of  which  has  sprung  this  action  were  as 
follows: 

"The  mayor  and  council  of  any  city  governed  by  this 
act  shall  have  power,  by  ordinance,  to  establish  the  grade 
of  any  street,  avenue,  or  alley  in  the  city,  and  when  the 
grade  of  any  street,  avenue,  or  alley  shall  have  been  here- 
tofore established,  or  when  the  grade  of  any  street,  ave- 
nue, or  alley  shall  be  established  and  approved  as  herein 
provided,  the  grade  of  no  street  or  part  of  a  street  shall  be 
changed  unless  the  consent  in  writing  is  first  obtained  of 
the  owners  of  lots  or  lands  abutting  upon  the  street  or 
part  of  street  where  such  change  of  grade  is  to  be  made, 
who  represent  a  majority  of  the  feet  front  thereon,  and 
not  then  until  the  damages  to  property  owners  which  may 
be  caused  by  such  change  of  grade  shall  have  been  as- 
sessed and  determined  by  three  disinterested  freeholders, 
who  shall  be  appointed  by  the  mayor  and  council  for  that 
purpose,  who  shall  make  such  appraisement,  taking  into 
consideration  the  benefits,  if  any,  to  such  property,  and 
file  their  report  with  the  city  clerk;  and  the  amount  of 
damages  so  assessed  shall  be  tendered  to  such  property 
owners,  or  their  agents,  as  soon  as  the  funds  for  that 
purpose  are  obtained  from  the  asssessments  of  such  dam- 
ages upon  property  benefited  by  reason  of  such  change  of 
grade,  or  otherwise  realized;  Provided,  That  no  street, 
avenue,  or  alley  shall  be  worked  to  such  change  of  grade 
until  the  damages  so  assessed  shall  be  tendered  to  Buch 
property  owners  or  their  agents. 
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"Before  any  street,  avenue,  op  alley  shall  be  ordered 
graded,  the  damages,  if  any,  by  reason  of  such  grading 
to  property  along  that  portion  of  the  street  proposed  to  be 
graded,  including  approaches  thereto,  shall  first  be  ascer- 
tained and  determined  by  three  disinterested  freeholders, 
who  shall  be  appointed  by  the  mayor  and  council  for  that 
purpose,  who  shall  make  such  appraisement,  taking  into 
consideration  the  benefits,  if  any,  to  such  property,  and 
who  shall  exclude  any  damages  resulting  from  any  change 
or  changes  of  the  original  or  first  established  grade;  and 
the  amount  of  damages  so  assessed,  unless  an  appeal  is 
taken,  shall  be  due  and  payable  to  such  property  owners, 
or  their  agents,  in  sixty  days  after  the  completion  and  ac- 
ceptance of  such  work  of  grading."  (Compiled  Statutes, 
1895,  ch.  12a,  sees-  116, 117.) 

These,  it  will  be  gathered  by  the  reading,  provided  and 
provide  for  the  establishment  of  grades  of  streets,  changes 
of  grades,  assessments  of  damages  in  certain  cases,  etc. 
When  a  lot  is  purchased,  as  was  this,  which  abuts  upon 
a  street  the  grade  of  which  has  been  established  and  made 
of  record,  though  the  street  has  not  been  ordered  worked 
op.brought  to  the  grade,  it  does  not  seem  unjust  or  unfair, 
but  right,  all  interests  considered,  that  the  purchaser 
should  take  notice  of  the  established  grade,  and  in  after- 
wards placing  improvements  on  the  lot,  to  do  so  con- 
formably to  such  grade.  It  becomes  a  fixed  fact  when  the 
grade  is  established  that  when  the  street  is  ordered 
graded  the  property  owner  will  be  entitled  to  such  dam- 
ages to  the  premises,  deducting  special  benefits,  as  may 
be  occasioned  by  the  grading;  but  this  cannot  be  said  to 
include  damages  for  or  to  improvements  made  after  the 
establishment  of  the  grade,  by  one  who  bought  the  lot 
after  the  grade  was  fixed,  and  with  knowledge  of  it  To 
hold  that  tliis  last  might  be,  would  seem  to  be  allowing 
the  party  to  build  or  improve  for  prospective  damages. 
The  purchase  is  a  voluntary  one,  and  made  with  a  knowl- 
edge, or  at  least  notice,  of  existent  conditions  in  regard  to 
the  property  and  its  surroundings,  including  that  of  the 
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grade  of  the  street,  and  the  calculations  can  be  made  and 
the  price  paid  be  according  to  the  conditions  affecting  the 
property  and  its  value.  In  such  a  case  it  is  not  inequi- 
table or  unjust,  and  there  is  no  hardship  or  inconvenience 
in  requiring  the  party  buying  the  premises  to  take  notice 
of  the  fixed  grade  of  adjoining  streets.  "One  who  buys 
property  on  a  street  after  a  grade  has  been  established 
should  improve  with  reference  to  the  established  gi^ade, 
and  not  with  reference  to  the  natural  grade;  and  where 
in  such  a  case  a  purchaser  improves  with  reference  to  the 
natural  grade,  and  the  city  afterward  cut  down  the  street 
three  feet  to  the  established  grade,  it  was  held  no  recovery 
could  be  had.'^  (Lewis,  Eminent  Domain,  sec.  223,  p.  299; 
City  of  Denver  v..Ternia^  8  Colo.,  399.)  It  follows  that  the 
judgment  must  be  reversed  and  the  cause  remanded. 


Reversed  and  remanded. 


Jens  0.  Meng,  appellant,  v.  Charles  F.  Coffee  et  ai^., 

appellees. 

Filed  Junk  15, 1897.    No.  7323. 

Review:  Temporary  Injunction:  Dissolution:  Final  Order.  An  or- 
der dissolving  a  temporary  Injunction,  and  which  does  not  de- 
termine or  make  some  final  disposition  of  the  case  in  which  the 
Injunction  was  issued,  is  not  final,  and  is  not  alone,  or  until  after 
a  final  judgment  in  the  action,  reviewable  on  error  or  appeal  to 
this  court. 

Appeal  from  the  district  court  of  Sioux  county.    Heard 
below  before  Bartow,  J.    Appeal  dismissed. 

Chamhers  Kellar  and  H.  T.  Conlepj  for  appellant. 

Z).  B.  JenckeSj  contra^ 
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HAItRISON,  J. 

The  appellant  herein  commenced  this  action  in  the  dis- 
trict court  of  Sioux  county  to  secure  an  injunction  by 
which  the  appellees  would  be  restrained  from  appropri- 
ating and  using  the  waters  of  Hat  creek  for  irrigation, 
and  thereby,  it  was  alleged,  depriving  him  of  his  rights  in 
and  to  the  use  and  enjoyment  of  such  waters.  A  tempo- 
rary injunction  was  granted,  answers  were  filed,  issues 
joined,  and  the  case  was  heard.  The  trial  judge  filed 
"Special  findings  of  law  and  facts,"  and  made  the  follow- 
ing order:  "The  order  of  the  court  is  that  as  to  the  defend- 
ants Coffee,  Brewster,  Wilcox,  and  Steele  this  injunction 
is  hereby  dissolved."  The  plaintiffs  in  the  district  court 
have  appealed.  No  other  or  further  order  or  decree  ap- 
pears in  the  record  presented  here  than  the  one  we  have 
hereinbefore  quoted.  It  did  no  more  than  dissolve  the 
temjwrary  injunction,  and  was  not  a  final  order  from 
which  an  appeal  will  lie.  The  record  does  not  disclosi^ 
that  there  has  been  a  dismissal  or  final  disposition  of  the 
case*  There  is  nothing  in  this  record  to  negative  a  con- 
clusion that  the  case  is  still  pending  in  the  trial  court.  In 
the  opinion  in  the  case  of  School  District  v.  Brown^  10  Neb., 
440,  an  Action  to  obtain  an  injunction,  an  order  very  simi- 
lar to  the  one  in  the  case  at  bar  was  made,  and  of  it  Lake, 
J.,  speaking  for  the  court,  said:  "To  show  that  the  order 
in  question  is  not  •  ♦  ♦  final,  we  need  but  quote  it 
entire.  It  is  in  these  words:  *It  is  therefore  considered 
and  adjudged  that  the  injunction  heretofore  granted  in 
this  action  be,  and  the  same  is  hereby,  dissolved.'  This 
is  the  whole  of  it,  and  for  aught  that  is  shown  the  action 
is  pending  and  still  undetermined  in  the  district  court. 
The  relief  sought  by  the  final  judgment,  as  before  stated, 
is  an  order  of  injunction,  and,  until  the  dismissal  of  the 
action,  it  is  not  beyond  the  power  of  that  court  to  grant 
it,  nor  is  there  any  question  for  this  court  to  decide." 
(See,  also,  to  the  same  effect,  Scofkld  v.  State  Nat.  Bank  of 
Lincoln^  8  Neb.,  16;   Bartrom  v.  Shemum^  46  Neb.,  713; 
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Browne  v.  Edwards  &  McCiillough  Lumber  Co.y  44  Neb.,  361.) 
This  appeal  must  be  dismissed,  because  the  order  made 
was  not  a  final  one  and  not  appealable,  and  there  has 
been,  so  far  as  we  are  informed  by  the  record,  no  final  dis- 
position of  the  case  in  the  district  court 


Appeal  dismissed. 


Benjamin  F.  Teoxbll  v.  Leonora  Z.  Johnson. 

Filed  Juinc  15, 1897.    No.  7372. 

1.  Beal  Estate:  PossEBSioif.    The  holder  of  the  legal  title  to  land  of 

which  there  is  no  actual  occupancy  is  deemed  to  be  in  possession 
thereof.    {Yorffenaen  v,  Yorgensen,  6  Neh.,  883.) 

2.  Covenant  of  Warranty:  Action:  Eytdencib.    To  sustain  an  action 

on  a  covenant  of  warranty,  or  for  quiet  enjoyment  in  favor  of  a 
covenantee,  it  must  appear  that  there  has  been  an  eviction  or  sur- 
render by  reason  of  a  paramount  title.  {Real  «.  HoUisteft  20  Neb., 
112;  Ohmey  v.  Strauhe,  86  Neb.,  62L) 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Kbysor,  J.    Reversed. 

Warren  Siviizler^  for  plaintiff  in  error. 

L.  D.  HolmeSf  contra. 

Harrison,  J. 

In  this  action,  instituted  in  the  district  court  of  Douglas 
county  by  the  defendant  in  error,  she  sought  a  recovery 
of  certain  sums  which  she  alleged  became  her  due  from 
plaintiff  in  error  by  reason  of  a  breach  of  a  covenant  of 
warranty  contained  in  a  deed  of  conveyance  of  real  estate 
executed  and  delivered  by  him  to  her,  pursuant  to  and  in 
completion  of  her  purchase  of  said  realty  from  him.  She 
was  successful  in  the  district  court  and  was  awarded  a 
judgment,  and  he  seeks  in  this  court  a  review  of  the  pro- 
ceedings in  the  court  below. 


Vol.  52]  JANUARY  TERM,  1897.  47 


Trezell  t.  Jobnsoa. 


In  the  petition  filed  for  defendant  in  error  it  was 
pleaded  that  on  a  certain  date  she  purchased  from  plaint- 
iff in  error  a  certain  described  lot  in  TroxelPs  subdivision 
of  a  lot  in  an  addition  to  the  city  of  Omaha,  and  that  he 
delivered  to  her  a  warranty  deed  therefor  in  which  was 
contained  the  following:  "And  we  hereby  covenant  with 
the  said  Leonora  Z.  Johnson  that  we  hold  said  premises 
by  good  and  perfect  title;  that  we  have  good  right  and 
lawful  authority  to  sell  and  convey  the  same;  that  they 
are  free  and  clear  from  all  liens  and  incumbrances  what- 
soever. And  we  covenant  to  warrant  and  defend  the  said 
premises  against  the  lawful  claims  of  all  persons  whom- 
soever. It  is  understood  that  a  certain  mortgage  now  of 
record,  from  Benjamin  F.  Troxell  to  John  L.  Bedick,  is 
still  a  lien  on  said  lot,  but  to  be  paid  by  said  Troxell  when 
due.  And  the  said  Emma  Troxell  hereby  relinquishes  her 
right  of  dower  in  and  to  the  above  described  premises." 
That  at  the  time  of  the  execution  and  delivery  of  the  deed 
the  plaintiff  in  error  did  not  have  the  title  to  the  said 
property  and  was  not  in  actual  possession  thereof,  but  the 
same  was  vacant  and  unoccupied;  that  prior  to  December 
29, 1875,  one  Frances  H.  Englebert  was  the  owner  in  fee- 
simple  of  a  certain  lot  in  an  addition  to  Omaha;  that 
said  Frances  H.  Englebert  was  married,  her  husband's 
name  being  J.  Lee  Englebert,  and  they  had  one  child,  a 
son,  named  Francis  Leon  Englebert,  bom  October  11, 
1868;  that  Frances  IT.  Englebert  died  on  December  29, 
1875,  and  the  surviving  husiband  and  son,  the  last  named 
being  at  that  time  a  minor,  conveyed  the  property  to 
George  E.  Pritchett,  by  whom  it  was  conveyed  to  another 
party.  There  were  further  recitals  of  conveyances  of  the 
premises,  including  its  bein|2:  deeded  to  the  defendant  in 
error,  and  the  further  statements  we  will  quote  from  the 
petition,  as  follows: 

"Plaintiff  alleges  the  fact  to  be  that  the  only  title  or 
interest  the  said  Troxell  had  in  said  property  he  pre- 
tended to  convey  by  his  said  deed  above  described,  was 
the  pretended  title  obtained  by  the  said  conveyances  from 
said  Francis  Leon  Englebert 
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"Plaintiff  further  alleges  that  at  the  time  of  making 
said  conveyances  on  the  4th  day  of  August,  1885,  and  the 
21st  day  of  June,  1886,  the  said  Francis  Leon  Englebert 
was  a  minor  under  the  age  of  twenty-one  years;  that  said 
J.  Lee  Englebert  departed  this  life  the  22d  day  of  Sep- 
tember, 1888,  and  that  the  only  interest  he  had  in  said 
I>roperty  at  any  time  was  that  of  a  life  estate,  which  said 
(»state  expired  on  the  22d  day  of  September,  1888. 

"PlaintiflE  further  avers  that  said  Francis  Leon  Engle- 
bert attained  his  majority  on  the  11th  day  of  October, 
1889,  and  shortly  thereafter  disaffirmed  his  said  convey- 
ances to  said  George  E.  Pritchett,  and  on  the  14th  day 
of  November,  1889,  commenced  his  suit  in  the  district 
court  of  Douglas  county,  Nebraska,  against  said  Benja- 
min F.  Troxell  and  Emma  J.  Troxell,  his  wife,  George  E. 
Pritchett,  and  this  plaintiff,  together  with  others,  in 
which  suit  the  said  Francis  Leon  Englebert  disaffirmed 
the  said  deed  and  asked  that  the  said  conveyances  to  said 
George  E.  Pritchett  be  set  aside  and  the  said  title  can- 
ceh^d  and  declared  null  and  void,  and  that  the  said  Fran- 
cis  Leon  Englebert's  title  be  affirmed  and  quieted  in  him, 
for  the  reason  that  the  said  Francis  Leon  Englebert  was 
a  minor  at  the  time  of  making  said  conveyances. 

"Plaintiff  further  avers  that  all  of  said  parties  were 
duly  served  with  process  of  this  court;  that  said  defend- 
ants George  E.  Pritchett  and  Benjamin  F.  Troxell  ap- 
peared in  said  cause  and  answ^ered  said  petition;  that  the 
said  cause  proceeded  to  a  hearing  and  on  the  1st  day  of 
August,  1891,  the  court  held  that  the  said  conveyances 
to  the  said  George  E.  Pritchett  were  null  and  void  and 
of  no  force  and  effect  and  ordered  that  the  same  be  can- 
celed and  that  all  deeds,  mortgages,  conveyances,  plat- 
tings,  and  dedications  made  by  parties  subsequent  to  said 
deeds  made  by  said  Francis  Leon  Englebert  to  the  said 
George  E.  Pritchett  be  vacated  and  set  aside;  that  a  de- 
cree of  the  court  was  entered  on  the  1st  day  of  August, 
1891,  and  is  found  in  journal  7  at  page  566;  that  said 
decree  remains  in  full  force  and  effect  and  binding  upon 
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all  the  partieB  to  said  suit,  among  whom  are  included 
the  defendant  in  this  case,  whereby  plaintiff  has  been  de- 
priyed  of  all  right  and  title  in  and  to  said  premises,  and 
the  title  which  the  defendant  pretended  to  convey  to  the 
said  plaintiff  is  void  and  of  no  force  and  effect,  and  the 
plaintiff  alleges  that  the  whole  title  to  said  property  was 
in  Francis  Leon  Englebert  at  the  time  of  commencing 
this  suif 

It  is  argued  that  the  eyidence  was  insufficient  to  sus- 
tain the  finding  made  by  the  trial  court  and  consequent 
judgment  rendered.  This  is  based  on  the  proposition 
that  it  was  necessary  for  the  defendant  in  error  to  show 
that  she  had  been  evicted  by,  or  surrendered  the  premises 
to,  the  holder  of  the  paramount  title;  that  neither  was 
shown,  and  hence  the  proof  was  insufficient.  It  appears 
from  the  record  that  the  defendant  in  error  had  improved 
and  was  in  the  occupancy  of  the  said  premises  as  a  home 
for  herself  and  family,  and  it  was  neither  pleaded  or 
proved  that  there  had  been  an  eviction  in  favor  of  the 
holder  of  the  paramount  title,  or  a  surrender  in  any  man- 
ner to  the  holder  of  such  title.  There  were  pleadings  and 
a  decree  in  the  case  of  Francis  Leon  Englebert  against 
Benjamin  F.  Troxell,  Leonora  Z.  Johnson,  and  others 
introduced  in  evidence.  The  action  was  one  instituted  by 
the  plaintiff  named  to  have  the  conveyances  to  Pritchett 
of  the  lot  in  the  addition  to  Omaha  of  which  the  property 
referred  to  in  the  case  at  bar  was  a  part,  and  the  subse- 
quent conveyances  of  all  descriptions  or  kinds,  vacated. 
In  the  decree  in  the  case  of  Englebert  against  Troxell  and 
others  there  were  statements  of  the  findings  therein  in  re- 
lation to  the  conveyances  to  Mr.  Pritchett,  from  which  as 
evidenced  it  might  be  inferred  that  the  court  had  consid- 
ered the  deeds  as  transfers,  not  voidable,  but  void  and  of 
no  force  from  their  inception.  A  careful  analysis  of  the 
whole  decree,  however,  convinces  us  that  it  was  predi- 
cated upon  the  finding  that  the  grantor  in  the  deeds,  the 
plaintiff  in  the  suit  for  their  annulment,  was  at  the  time 
of  their  execution  and  delivery  a  minor,  and  might,  as  he 
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did  at  his  majority ,  disaffirm  them  and  demand  tiiat  thej 
be  set  aside^  which  was  the  relief  that  the  decree  accorded 
him.  Since  the  trial  of  the  case  at  bar  it  has  been  decided 
by  this  court  in  the  case  of  Englebert  against  Tnoxell  and 
others,  on  an  appeal,  that  the  deeds  to  Mr.  Pritchett  were 
voidable  and  not  void.  {Englebert  v.  TroxM^  40  Neb.,  195. 
See  statement  in  body  of  opinion  on  pages  202  and  203.) 
This  being  true,  the  legal  title  was  in  Pritchett  and  his 
grantees  from  the  time  of  the  conveyances  to  them  re^ 
spectively  until  such  time  as  they,  by  conveyance  to  other 
parties,  parted  with  it;  and  the  premises  being  vacant  and 
unoccupied  during  the  time  Pritchett  and  the  successive 
grantees,  including  Troxell,  held  the  title,  they  must  be 
presumed  to  have  been  in  possession.  {Jorgcmen  t?.  Yor- 
g^nsen^  6  Neb.,  383;  Real  v.  HoUister,  20  Neb.,  112;  Daggett 
V.  Reas^  48  N.  W.  Rep.  [Wis.],  127;  D'evore  v.  Sunderlandy  17 
O.,  52);  and  nothing  was  proved  to  rebut  this  presump- 
tion. On  the  contrary,  as  to  Troxell  it  was  proved  that 
he  exercised  many  acts  of  ownership  of  the  property.  It 
follows  that  no  action  accrued  in  favor  of  defendant  in 
error  until  she  was  evicted  or  surrendered  in  favor  or  by 
reason  of  the  paramount  title.  {Real  v.  Hollisterj  supra; 
Cheney  v.  Straubej  35  Neb.,  521.)  The  judgment  of  the  dis- 
trict court  must  be  reversed  and  the  cause  remanded. 

Bbvbbshd  and  bbmandhid. 


Union  Pacific  Railway  CJompany  v.  Elias  EvANa 

Fujed  Junb  16, 1897.    No.  7377. 

L  Bailroad  Companies:  Approaches  to  Stations:  NcctueKfCB.  It  la 
.  the  duty  of  a  railway  company  to  provide  and  keep  approaches  to 
Its  platforms  at  its  depots  where,  from  the  manner  of  construction 
of  the  platforms,  approaches  are  necessary,  which  are  reasonably 
oonvenlent  and  safe  for  the  passage  of  the  public  to  or  from  the 
depot  for,  or  in  the  transaction  of  buBlnees  wttb,  the  compaiqr. 
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•:  NsGFUGxifOB:  Qxtestion  fob  Jubt.    The  questions  of  the  neg- 


ligence of  a  defendant  In  an  action,  or  of  contributory  negligence 
of  the  plaintlfF,  where  not  conclusively  established  by  the  evidence, 
must  be  submitted  to  the  Jury  for  determination. 


:  :  Personal  Injuries:  Proximate  Cause.  The  ques- 
tion of  what  was  the  proximate  cause  of  an  injury  Is  generally  a 
qpestlon  of  fact  to  be  settled  by  the  Jury. 


4. :  : :  .    Where  there  are  several  agencies  or 

causes  of  an  injury,  the  question  Is,  which  was  the  efficient,  domi- 
nant cause? 

6.  Trial:  Exclusion  or  Eyidencb:  Review.  Alleged  error  In  the  ex- 
clusion of  offered  testimony  is  of  no  avail  if  the  same  testimony, 
or  testimony  to  the  same  effect,  had  been,  or  was  afterwards, 
allowed  to  be  given  by  the  witness. 

t, : .  It  is  not  error  to  exclude  testimony  for  the  introduc- 
tion of  which  no  proper  foundation  has  been  laid. 

Ehbor  from  the  district  court  of  Merrick  county.  Tried 
below  before  Sullivan,  J.    Affirmed. 

J.  M.  Thurstm,  W.  R.  Kelly,  E.  P.  Smith,  Charles  L. 
Dundy,  John  PatiersoUy  and  G.  A.  Baldwin^  for  plaintiff  in 
error. 

W.  T.  Thampsony  contra. 

Harrison,  J. 

This  action  was  instituted  in  the  district  court  of  Mer- 
rick county  by  defendant  in  error  to  recover  of  the  Union 
Pacific  Railway  Company  damages  which  he  alleged  had 
accrued  in  his  favor  by  reason  of  the  negligence  of  the 
company  in  the  construction  of  a  portion  of  its  platform, 
or  the  approach  thereto,  at  its  depot  in  Silver  C5reek,  a 
station  on  its  line  of  road  in  Merrick  county.  A  portion 
of  the  petition  was  as  follows: 

"3.  That  on  said  13th  day  of  February,  and  for  a  long 
time  prior  thereto,  defendant  herein  kept  and  maintained 
a  depot  platform,  and  an  approach  thereto,  at  and  for 
said  depot,  within  said  village  of  Silver  Creek,  and  which 
.*aid  approach,  leading  from  the  ground  at  or  near  the 
west  end  of  said  platform  up  onto  said  platform,  an<1 
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which  was  the  main  and  only  approach  op  means  pro- 
vided by  said  defendant  at  said  point,  and  the  only  means 
or  way  for  persons  to  go  upon  said  platform  to  said  depot, 
which  said  platform  was  about  three  feet  from  the 
ground,  was  by  the  defendant  so  carelessly,  negligently, 
and  unlawfully  constructed  and  maintained,  in  this,  that 
it  was  so  constructed  as  to  form  an  inclined  plane  eight 
feet  long  and  about  six  feet  wide,  whose  west  or  lower 
end,  resting  upon  the  ground,  was  thirty -two  inches  lower 
than  the  east  or  top  end,  resting  against  the  said  plat- 
form near  the  top  thereof,  so  as  to  thereby  render  the 
same  very  precipitous,  unsafe,  and  highly  dangerous  to 
any  one  passing  upon  or  over  the  same,  going  to  or  com- 
ing from  said  depot,  all  of  which  facts  were  well  known 
to  said  defendant  railroad  company,  its  agents,  servants, 
and  employes,  at  and  prior  to  said  13th  day  of  February, 
1893. 

"4.  That  on  said  13th  day  of  February,  1893,  plaintiff 
herein,  being  desirous  of  purchasing  a  ticket  for  his  wife 
over  the  defendant's  said  line  of  railroad,  at  the  request 
of  said  defendant  went  to  said  depot  at  said  village  of 
Silver  Creek,  for  the  purpose  and  with  the  sole  intention 
of  buying  a  ticket  for  his  wife  over  said  defendant's  line 
of  railroad  from  said  village  of  Silver  Creek  to  the  city  of 
Omaha,  Nebraska,  and  that  while  at  and  about  said  depot 
for  the  purpose  aforesaid,  and  while  lawfully  passing  on 
and  over  the  approach  to  said  platform,  hereinbefore 
mentioned,  without  any  fault,  carelessness,  or  negligence 
whatever  on  his  part,  but  through  and  by  reason  of  the 
careless,  negligent,  and  unlawful  construction  by  defend- 
ant of  said  approach,  hereinbefore  mentioned  and  de- 
scribed, plaintiff  slipped,  fell,  and  broke  the  bone  of  his 
leg  commonly  called  the  fibula,  and  dislocated  the  ankle 
joint,  whereby  and  by  reason  whereof  plaintiff  has  been 
damaged  in  the  sum  of  $1,990." 

There  was  a  further  detailed  statement  of  the  damages. 
The  answer  contained  denials  of  the  allegations  of  the 
petition  of  the  negligence  of  the  company,  and  asserted 


Vol.  52]  JANUABY  TERM,  1897.  53 


Union  P.  B.  Ca  T.  Eyans. 


that  if  defendant  in  error  had  been  injured  it  was  by  his 
own  carelessness  and  negligence.  Of  the  issues  there 
was  a  trial,  which  resulted  in  a  verdict  and  judgment 
against  the  company.  It  seeks  a  review  in  this  court  of 
the  proceedings  in  the  trial  court.  The  gravamen  of  the 
action  was  that  the  company  had  so  constructed  the  slant- 
ing portion  of  the  platform,  or  rather  the  inclined  ap- 
proach to  the  platform  proper,  that  it  was  an  unsafe  and 
dangerous  structure  for  the  use  of  members  of  the  public 
who  passed  over  it  in  going  to  and  from  the  depot  in  the 
course  of  business  transactions  with  the  company,  and 
had  maintained  the  structure  in  its  unsafe  and  defective 
condition.  There  was  in  the  petition  but  this  one  sole 
charge  of  negligence. 

Counsel  for  the  company  prepared  the  following  in- 
struction and  requested  that  it  be  given  in  the  charge  to 
the  jury:  "You  are  instructed  that  under  the  law  and 
the  evidence  in  this  case  your  verdict  must  be  for  the 
defendant."  The  request  was  refused,  which  was  as- 
signed as  error,  and  under  this  assignment  it  is  argued 
that  the  proof  failed  to  show  any  negligence  on  the  part 
of  the  company  in  the  particulars  alleged  in  the  petition; 
and  further,  that  the  evidence  disclosed,  conclusively, 
negligence  on  the  part  of  defendant  in  error  which  pre- 
cluded his  recovery. 

We  will  examine  the  points  raised  in  the  order  which 
we  have  just  stated  them.  It  is  not  controverted  that  the 
evidence  established  that  defendant  in  error  slipped  and 
fell  on  the  approach  to  the  platform  at  the  depot  in  Silver 
Creek  and  sustained  injuries;  nor  is  there  any  controversy 
over  the  amount  of  damages  allowed.  The  inclined  plane 
or  approach  where  defendant  in  error  fell  was  made  by 
placing  timbers  or  "stringers"  with  one  end  resting  on  and 
attached  to  the  platform  and  the  other  end  on  the  ground, 
and  placing  and  fastening  on  these  a  sufficient  number  of 
heavy  planks  or  boards,  each  twelve  inches  in  width,  to 
cover  the  space  from  the.platform  proper  to  the  ground, 
about  eight  feet    The  approach  was  six  or  eight  feet 
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wide.    The  walk  was  thus  composed  of  the  plain  stirface 
of  the  planks  as  they  laid,  the  edges  adjoining.     It  was 
stated  by  the  witnesses  called  on  behalf  of  defendant  in 
error  that  the  platform  proper  was  about  three  feet  above 
the  ground,  and  the  approach  was  at  least  thirty  inches 
from  the  ground  where  it  was  attached  to  the  platform. 
Some  witnesses  gave  it  one  or  two  inches  more.     It  was 
shown  by  testimony  introduced  on  the  part  of  the  com- 
pany, one  witness  stating  that  he  had,  during  twelve 
years  in  succession,  been  building  platforms  to  depots, 
and  approaches,  or  assisting  in  so  doing,  along  the  line 
of  the  Union  Pacific  railway  main  line  and  branches,  that 
there  was  a  standard  uniform  height  for  platforms  like 
this  one  in  question,  which  was  fourteen  inches  above  the 
rail,  with  an  "eight-foot  drop  on  it,"  meaning  the  ap- 
proach, and  that  the  one  at  Silver  Creek  was  built  accord- 
ing to  the  standard.     It  is  settled  by  a  long  line  of  de- 
cisions that  it  is  the  duty  of  a  railway  company  to  provide 
and  keep  an  approach,  where  one  is  necessary,  to  its 
platform  at  a  depot  in  a  reasonably  safe  and  convenient 
condition  for  passage  of  the  public  over  it  for  or  during 
the  transaction  of  business  with  the  company.     (2  Am.  & 
Eng.  Ency.  of  Law,  760,  and  note;  Buenemann  v.  8t.  Paul^ 
M.  d  M.  R.  Co.,  32  Minn.,  390;  Christie  v.  ChicagOj  M.  d  St. 
P.  R.  Co.,  63  N.  W.  Rep.  [Minn.],  482;  Skottotoe  v.  Oregon 
8.  L.  &  N.  N.  R.  Co.,  30  Pac.  Eep.  [Ore.],  222;  ColUna  v. 
Toledo,  A.  A.  &  N.  M.  R.  Co.,  45  N.  W.  Rep.  [Mich.],  178.) 
Under  the  evidence  introduced  it  was  for  the  jary  to 
determine  the  conflict  on  the  question  of  fact  in  relation 
to  the  height  of  the  platform  from  the  ground,  and  the 
consequent  increase  in  the  pitch  or  slope  of  the  approach, 
and  also,  as  a  matter  of  fact,  whether  the  approach  as 
constructed  was  reasonably   safe  for  the  purpose  f©r 
which  it  was  constructed.     The  evidence  for  the  company 
on  this  point  disclosed  the  standard  which  it  had  adopted 
for  the  construction  of  platforms  and  approaches,  pre- 
sumably as  a  reasonably  safe  one.    The  evidence  of  the 
defendant  in  error  was  to  the  ettect  that  the  structure  in 
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qnestion  was  more  than  doable  the  height  of  the  standard 
approved  by  the  company.  With  these  conditions  of  the 
evidence  the  questions  were  not  of  law  and  for  the  court, 
but  of  fact  for  determination  by  the  jury.  The  defend- 
ant in  error  was  well  acquainted  with  the  approach  to 
the  platform,  had  walked  over  it  very  frequently,  but 
his  knowledge  of  the  approach  and  its  condition  as  to 
steepness  of  incline  would  not  bar  him  of  his  recovery 
if  injured  because  of  its  unsafeness  occasioned  by  such 
steepness,  provided  he  was  at  the  time,  all  the  circum- 
stances considered,  exercising  ordinary  care.  The  com- 
pany presented  its  depot  platform  and  approach  thereto 
as  reasonably  safe  and  suitable  for  the  use  and  passage 
of  the  public  in  transacting  business  with  it.  The  ap- 
proach had  been  used  for  years  by  numerous  per- 
aons,  and  often  by  defendant  in  error,  in  its  then  con- 
dition. It  cannot  be  said  as  a  matter  of  law  that  it  was 
contributory  negligence  that  he  used  it  again.  (White  v. 
Cincinnaii,  N.  0.  d  T.  P.  R.  Co.,  12  S.  W.  Rep.  [Ky.],  936.) 
There  was  evidence  from  which  it  may  be  said  that  the 
approach  to  the  platform  was,  at  the  time  the  defendant 
in  error  slipped  and  fell  thereon,  wet  or  damp,  and  was 
thus  rendered  somewhat  unsafe  for  foot  passengers,  and 
that  this  entered  into  the  injury  as  one  of  its  causes,  or 
its  proxinuite  cause;  also  that  the  fact  of  the  slipping  of 
defendant  in  error's  foot  was  the  proximate  cause  of  the 
injury,  but  antecedent  to  this  was  the  alleged  structural 
defect  of  the  approach.  It  has  been  stated:  "On  the 
intervention  of  other  agencies  the  inquiry  should  be,  is 
the  original  wrongful  act  an  antecedent,  efficient,  and 
dominant  cause,  which  put  the  other  causes  in  operation." 
(Alabama  Q.  8.  R.  Co.  v.  Amoldy  2  So.  Rep.  [Ala.],  337, 
citing  Cooley,  Torts,  70;  JEtna  Fire  Ins.  Co.  v.  Boon,  95 
U.  8.,  117;  Billman  v.  IMia/napoUs,  C.  d  L.  R.  Co.,  40  Am. 
Bep.  [Ind.],  230;  Jordan  v.  Wyatt,  4  Gratt  [Va.],  151; 
Bicker  v.  Freeman,  9  Am.  Bep.  [N.  H.],  267;  Sheridan  v. 
Bnokfyn,  0.  d  N.  R.  Co.,  36  N.  Y.,  39;  East  Tennessee,  V.  d 
0.  R,  Co.  v»  Lockhart^  79  Ala.,  315.    See,  also,  Spears  v. 
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GJUcagOy  B.  d  Q.  R.  Co.,  43  Neb.,  720.)  The  questiong  of 
the  negligence  of  the  company,  of  contributory  negligence 
of  the  defendant  in  error,  and  what  was  the  proximate 
cause  of  the  injury  were  matters  or  inferences  of  fact  to 
be  settled  by  the  jury;  hence  they  were  properly  submit- 
ted to  it  for  determination.  There  was  some  apparent  con- 
flict in  the  evidence  in  regard  to  the  purpose  for  which 
the  defendant  in  error  had  gone  to  the  depot  on  the  day  he 
was  injured,  whether  on  business  or  merely  as  a  loiterer 
or  idler.  This  the  jury  solved  in  favor  of  the  view  that 
he  was  there  on  business,  and  as  this  disposition  of  it  has 
support  in  the  evidence,  it  will  not  be  disturbed. 

It  is  urged  that  the  court  erred  in  sustaining  an  objec- 
tion to  the  following  question,  and  thus  excluding  the 
testimony  sought  to  be  elicited  by  it:  "Now,  tell  the  jury, 
if  you  please,  Mr.  Bennett,  whether  that  platform,  with 
its  approaches,  are  according  to  the  standard  rules."  The 
witness  to  whom  this  question  was  propounded  had  stated 
the  standard  adopted  by  the  company  for  construction 
of  its  platforms  and  approaches  and  given  in  detail  a 
description  of  the  one  at  Silver  Creek,  covering  the  points 
included  in  the  general  question  which  we  have  quoted, 
to  which  objection  was  sustained,  hence,  if  there  was  any 
error  in  the  action  of  the  trial  court,  it  was  without  preju- 
dice. {Halbert  v.  Rosenbalm^  49  Neb.,  498;  Denise  v.  City 
of  Omaha,  49  Neb.,  750.) 

To  the  interrogatory,  "I  ask  you,  Mr.  Bennett,  as  an 
expert  platform  runway  builder,  what  is  your  opinion  as 
to  the  pitch  of  that  runway  as  to  its  being  dangerous  or 
not  dangerous?"  an  objection  was  interposed  including 
that  no  proper  foundation  had  been  laid  for  the  testimony. 
This  objection,  we  think,  was  well  taken;  hence  the  ar- 
gument on  this  point  must  be  overruled. 

No  available  errors  having  been  presented,  the  judg- 
ment of  the  district  court  must  be 

Affirmed. 
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GsoRGSs  B.  France,  appellant,  v,  John  Bell  et  al., 

APPELLEES. 
Filed  Jmne  15, 1897.    No.  7206. 

1.  Appeal  in  Equity.    In  all  actions  in  equity  either  party  may  appeal 

from  the  judgment  or  decree  or  final  order  made  by  the  district 
court  to  the  supreme  court.     (Code  of  Civil  Procedure,  sec.  675.) 

2.  Mortgages:  Fikal  Obdeb:  Review.   In  an  action  to  foreclose  a  mort- 

gage it  was  determined  and  adjudged  that  the  mortgage  was  void 
and  the  mortgagee  entitled  to  no  relief  thereon,  and  the  action  was 
continued  for  hearing  of  the  controversy  in  regard  to  the  indebted- 
ness, the  pay^nent  of  which  the  mortgage  purported  to  secure. 
Held,  To  be  a  final  order  in  relation  to  the  mortgage,  within  the 
meaning  of  the  Code,  and  appealable. 

3.  Deeds:  Hoicestead:  Estoppel.    The  mere  fact  that  a  grantor  In  a 

conveyance  of  a  family  homestead  is  described  therein  as  a  single 
person,  will  not  estop  the  grantor  from  asserting  the  homestead 
character  of  the  premises  included  in  the  conveyance  or  the  right 
of  homestead  therein  as  against  a  grantee  or  mortgagee. 

4.  Homestead:  Execution  of  Mortgage.    The  homestead  of  married 

persons  may  be  property  the  title  to  which  is  in  either  the  hus- 
band or  wife,  and  to  be  valid  a  mortgage  thereof  must  be  signed 
and  acknowledged  by  both  the  husband  and  wife.  The  fact  that 
they  are  not  living  together  at  the  time  of  the  execution  of  the  in- 
Btroment  does  not  affect  the  rule  or  rob  it  of  any  of  its  force. 

Appeal  from  the  district  court  of  York  county.     Heard 
below  before  Bates,  J.    Affirmed. 

Harlan  d  Taylcrr  and  Oeorge  B.  France,  for  appellant. 
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F.  O.  Power ^  contra. 

Harbison,  J. 

This  action  was  instituted  in  the  district  court  of  York 
county  to  foreclose  a  mortgage  on  lot  numbered  2,  in 
block  numbered  25,  in  the  village  of  York,  York  county, 
Nebraska,  which  had  been  given  to  secure  to  appellant 
the  payment  of  a  promissory  note  in  the  principal  sum' 
of  flOO.    In  the  answer  it  was  stated : 

''Gomes  now  the  defendant  Amanda  M.  Bell,  and  for 
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answer  to  the  petition  filed  against  her  in  said  cause  says 
that  she  has  never  seen  the  note  set  forth  and  described 
in  the  plaintiff's  petition  to  her  knowledge;  that  the  orig- 
inal note,  if  such  note  exist,  is  in  the  possession  of  the 
plaintiff,  and  this  defendant  has  no  access  thereto,  and 
therefore  cannot  say  whether  her  genuine  signature  ap- 
I>ears  upon  said  note  or  not,  but  she  alleged  the  facts  to 
be  that  if  her  signature  and  name  signed  to  a  note  for 
flOO,  as  set  forth  in  the  plaintiff's  petition,  that  her  signa- 
ture to  the  same  was  obtained  fraudulently  and  without 
her  knowledge  and  consent 

"2.  The  defendant  further  answering,  says  that  on  or 

about  the day  of  February,  1888,  she  was,  and  still 

is,  a  married  woman  and  the  head  of  a  family  and  was 
occupying  and  residing  upon  the  premises  described  in 
plaintiff's  petition  and  ever  since  has  resided  upon  and 
occupied  the  same  as  her  homestead,  under  the  laws  of 
the  state  of  Nebraska,  and  the  said  premises  on  the  9th 
day  of  February,  1888,  were  and  ever  since  has  been,  and 
still  are,  the  homestead  of  this  answering  defendant;  and 
that  said  premises  at  that  time  were,  and  still  are,  and 
ever  have  been,  of  less  value  than  |2,000,  and  of  about 
the  value  of  $500  and  no  more,  and  consists  of  one  lot 
within  the  corporate  limits  of  the  village  of  New  York, 
in  York  county,  Nebraska,  and  now  a  part  of  the  city  of 
York  in  said  county,  with  a  small  dwelling  house  thereon, 
in  which  this  answering  defendant  then  resided  and  still 
resides,  as  hereinbefore  alleged,  and  said  mortgage  was 
not  signed,  executed,  or  acknowledged  by  the  husband 
of  this  defendant" 

It  was  further  pleaded  in  the  answer  that  on  or  about 
the  date  of  the  mortgage  in  suit  the  son  of  appellee  was 
held  to  answer  to  a  criminal  charge  in  the  district  court 
of  York  county,  and  desired  to  give  a  recognizance  for 
his  appearance  before  said  court  on  a  certain  day,  and  it 
was  represented  to  appellee  by  the  attorneys,  of  whom 
appellant  was  one,  who  had  been  employed  to  defend 
h^  son,  that  a  pote  in  the  sum  of  $500  and  a  mortgage  om 
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her  real  estate  must  be  delivered  to  the  parties  to  seciire 
them  in  signing  the  recognizance  as  sureties;  that  she 
agreed  to  and  did  comply  with  this  demand;  that  about 
the  time  of  the  execution  of  the  note  and  mortgage  she 
was  about  sixty-five  years  old,  her  eyesight  was  poor,  and 
she  did  not  have  her  spectacles,  and  could  not  or  did  not 
read  the  papers  then  signed,  but  was  told  that  it  was  a 
note  in  the  sum  of  f  500,  and  the  mortgage  to  secure  the 
same,  and  nothing  other,  further  or  different,  and  that 
if  the  f  100  note  was  then  signed  and  included  in  the 
mortgage  it  was  without  her  knowledge  and  consent,  and 
fraudulently  procured  to  be  done ;  that  the  case  in  which 
the  recognizance  was  given  had  been  disposed  of  and 
ended,  and  she  had  become  entitled  to  have  the  mortgage 
in  suit  canceled  and  annuled,  for  which,  as  relief,  she 
prayed.  The  reply,  to  the  extent  it  referred  in  direct 
terms  to  the  portion  of  the  answer  in  which  the  mort- 
gaged property  was  described  as  the  home  of  the  appel- 
lee, was  as  follows:  ^'The  defendant  admits  that  the  said 
Amanda  Bell,  at  the  time  of  the  execution  of  the  said 
mortgage  deed,  and  ever  since  said  time,  was  and  has 
been  residing  upon  the  premises  described  in  the  peti- 
tion and  in  said  mortgage  deed,  and  that  said  premises 
at  that  time  was  and  have  been  of  less  value  than  f  2,000, 
and  are  of  the  value  of  ^00  or  f  600  and  that  the  same  con- 
sists of  one  lot  within  the  corporate  limits  of  New  York, 
and  the  same  is  now  a  part  of  the  city  of  York,  all  in 
York  counly,  Nebraska,  and  that  the  said  lot  has  a  small 
dwelling  thereon."  There  was  also  stated  in  the  reply 
that  the  mortgage  had  been  given  to  secure  the  parties 
in  signing  the  bail  bond  of  appellee's  son,  and  further, 
that  the  |100  note  evidenced  the  amount  of  the  fee  which 
was  to  be  paid  the  attorneys  in  defense  of  appellee's  son, 
and  that  the  same  was  included  in  the  mortgage  with 
the  full  knowledge  and  agreement  of  the  appellee.  There 
was  also  a  general  denial  of  all  matters  alleged  in  the 
answer  not  expressly  admitted.  There  was  a  hearing, 
the  following  b^ng  a  copy  of  the  journal  entry  thereat: 
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"This  cause  came  on  this  day  to  be  heard  on  the  issues 
joined  and  the  evidence,  and  was  submitted  to  the  court, 
on  consideration  wtiereof  the  court  finds  that  the  mort- 

• 

gage  deed  described  in  the  petition  executed  by  the  de- 
fendant, Amanda  M.  Bell,  to  the  plaintiff,  George  B. 
France,  is  invalid  and  ought  to  be  canceled  of  record.  It 
is  therefore  considered,  and  adjxidged,  and  decreed  that 
the  mortgage  dated  February  9, 1888,  conveying  lot  num- 
ber 2,  in  block  number  25,  in  the  village  of  New  York, 
York  county,  Nebraska,  executed  by  Amanda  M.  Bell  to 
George  B.  France,  and  recorded  in  the  oflBice  of  the  county 
clerk  of  York  county  on  the  10th  day  of  February,  1888, 
be,  and  the  same  hereby  is,  canceled  of  record,  and  the 
said  mortgage  deed  is  hereby  declared  null  and  void.  To 
said  finding  and  order  of  the  court  the  plaintiff  duly  ex- 
cepts, and  forty  days  allowed  plaintiff  to  prepare  and  file 
bill  of  exceptions.  Supersedeas  bond  fixed  at  the  sum  of 
1100. 

"This  cause  coming  on  for  further  hearing  on  the  note 
against  John  Bell  and  Amanda  Bell,  on  motion  of  defend- 
ant is  continued.  To  the  continuing  of  said  cause  plaint- 
iff duly  excepts.  Plaintiff  demands  judgment  against 
defendants  on  the  note  sued,  same  denied  by  the  court  at 
this  term,  and  plaintiff  duly  excepts.  Defendants  object 
to  the  jurisdiction  of  the  court  further  over  this  case  and 
asks  that  the  same  be  dismissed,  on  consideration  whereof 
the  court  overrules  the  same  and  defendant  duly  excepts." 

It  is  claimed  by  appellee  that  inasmuch  as  the  trial 
court  continued  and  retained  the  controversy  between 
the  parties  in  regard  to  the  note,  that  the  decree  by  which 
the  mortgage  was  canceled  and  annulled  was  not  appeal- 
able. In  section  675  of  the  Code  of  Civil  Procedure  it  is 
provided:  "That  in  all  actions  in  equity  either  party  may 
appeal  from  the  judgment  or  decree  rendered  or  final 
order  made  by  the  district  court  to  the  supreme  court." 
For  a  definition  of  a  final  order  see  section  581  of  the  Code 
of  Civil  Procedure.  It  is  clear  that  the  controversy,  to 
the  extent  it  involved  the  mortgage  and  any  rights  of 
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either  party  to  the  action  thereunder,  was  fully  and 
finally  adjudicated.  The  further  proceedings  in  regard 
to  the  note,  and  their  final  termination,  no  matter  what 
it  might  be,  could  not  in  any  manner  or  degree  aflfect  the 
decree  by  which  the  mortgage  was  ordered  canceled.  The 
suit,  in  so  far  as  it  related  to  the  mortgage,  was  finally 
determined  and  the  rights  of  the  parties  settled;  hence 
we  must  hold  that  the  decree  was  appealable.  In  the 
state  of  Maryland  the  Code  provided:  "An  appeal  shall 
be  allowed  from  any  final  decree  or  order  in  the  nature 
of  a  final  decree,  passed  by  a  court  of  equity."  (Md.  Code, 
art.  5,  sec.  20.)  In  an  action  by  a  building  and  loan  asso- 
ciation to  foreclose  a  mortgage  executed  by  the  defend- 
ants it  was  held:  "An  order  passed  in  a  proceeding  to 
foreclose  a  mortgage  executed  by  defendants  to  a  build- 
ing and  loan  association,  which  determines  that  the 
plaintifE  is  not  entitled  to  the  relief  prayed  for  in  its  bill, 
and  directs  the  auditor  to  state  an  account,  simply  as 
between  debtor  and  creditor,  is  a  final  order  and  is  ap- 
pealable." (Waverly  Land  Ass'n.  v.  Burky  1  Cent.  Rep. 
[Md.],  484;  2  Ency.  PI.  &  Pr.,  71;  Forgay  v.  Conrad ^  6 
How.  [U.  S.],  201;  Ray  v.  Law,  3  Cranch  [U.  S.],  179; 
Bronson  v.  La  Crosse  &  M.  R.  Co.y  2  Black  [U.  S.],  524; 
Thomson  v.  Dean,  7  Wall,  [TJ.  S.],  342;  First  Nat.  Bank  of 
Cleveland  v.  Shedd,  7  Sup.  Ct  Rep.,  807.) 

It  is  urged  that  it  was  recited  in  the  mortgage  that  the 
appellee  who  signed  it  was  an  unmarried  woman;  that, 
having  signed  the  mortgage  containing  such  a  statement, 
she  is  estopped  by  the  recital  from  making  the  defense 
that  the  premises  mortgaged  were  her  homestead,  involv- 
ing, as  such  defense  does,  the  assertion  that  she  was  and 
is  a  married  woman.  From  the  mere  fact  that  she  is  de- 
scribed in  the  mortgage  as  an  unmarried  woman,  she  is 
not  estopped  to  plead  and  prove,  in  an  action  to  foreclose 
the  mortgage,  that  she  was  a  married  woman  and  the 
mortgage  invalid  as  purporting  to  convey  a  homestead 
and  signed  by  both  husband  and  wife.  (Whitlock  v.  Gos- 
swij  35  Neb.,  829;  OiUs  v.  Miller,  36  Neb.,  346.)     Another 
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qnestion  for  consideration  in  this  case  is,  was  the  prop- 
erty described  in  the  mortgage  her  homestead?  It  was 
disclosed  by  the  evidence  that  appellee  was  a  married 
woman;  that  about  fourteen  years  prior  to  the  time  of 
the  trial  she  became  a  resident  of  this  state,  removing 
here  from  Maquon,  Illinois,  where  she  and  her  husband 
had  been  living  some  twenty-eight  years  in  proi)erty 
which  was  then  their  home  and  which  belonged  to  her. 
About  one  week  before  appellee  left  Illinois  she  and  her 
husband  ceased  to  live  together,  the  home  was  sold  and 
appellee  came  to  York,  and  with  the  proceeds  of  the  sale 
of  the  Illinois  property  purchased  that  in  controversy, 
and  which  she  had  occupied  as  her  home  during  fourteen 
years.  There  were  sev.eral  children.  Appellee  stated  in 
one  portion  of  the  evidence:  "My  two  girls  are  married 
and  I  have  five  boys  single."  She  also  said  of  her  chil- 
dren: "When  they  go  away  to  work  and  when  they  get 
done  they  come  there  and  stop  for  a  week  or  so  and  then 
go  again,  and  that  is  their  home;"  also,  that  her  youngest 
daughter  lived  with  her  two  years  and  one  unmarried  son 
"lived  there  most  of  the  time."  That  she  had  been  work- 
ing and  partially  making  her  own  living,  and  had  been 
supported  in  part  by  the  children ;  that  the  husband  had 
been  in  this  state  three  times  during  the  fourteen  years, 
staying  "a  week  or  two  at  a  time."  He  was  in  York  b1 
one  time  with  her  at  the  house  for  a  day  or  two  and  had 
lived  at  Galesburg,  Illinois,  in  a  hotel  since  she  came  to 
this  state.  The  appellee  received  "letters  from  him  every 
three  or  four  weeks."  In  regard  to  the  reason  the  hus- 
band and  wife  were  living  separate  the  following  appears. 
She  was  asked:  "When  you  came  here  did  you  tell  him 
that  you  were  going  to  leave  him?"  To  which  she  an- 
swered: "No,  I  never  told  him.  I  told  him  when  he  quit 
drinking  whiskey  we  would  live  together,  but  I  would  not 
live  with  a  man  that  drank  as  much  whiskey  as  he  did." 
The  main  or  dominant  idea  and  purpose  of  the  homestead 
law  is  to  preserve  the  home  not  particularly  for  the  benefit 
of  any  one  member,  but  the  family  home  for  the  benefit  of 
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the  family  and  any  and  all  of  the  persons  composing  it 
The  evidence  in  this  case  clearly  established  that  this 
York  property  was  the  family  home.  It  is  true  that  as  a 
role  the  domicile  of  the  hnsband  is  presumed  to  be  that  of 
the  wife,  and  should  be;  but  human  nature  will  not  al- 
ways observe  or  live  according  to  fixed  rules, — ^it  probably 
cannot, — ^and  we  must  deal  with  and  adjust  the  various 
conditions  and  situations  which  arise  from  the  acts  of 
members  of  humanity  as  best  we  may  and  accomplish  the 
greatest  good  to  the  greatest  number  and  justice  to  all. 
This  man  and  woman  thought  they  could  not,  and  did  not, 
live  together.  The  wife  held  and  preserved  the  family 
home,  the  husband  had  practically  no  other.  Our  statute 
allows  the  title  of  the  homestead  to  be  in  either  the  hus- 
band or  wife  (Compiled  Statutes,  ch.  36,  sec.  2),  and  it  can- 
not be  conveyed  or  incumbered  unless  the  instrument  of 
conveyance  or  incumbrance  be  signed  by  both  the  hus- 
band and  wife.  (Compiled  Statutes,  ch.  36,  sec.  4;  Ault- 
man  v.  Jenkins,  19  Neb.,  209;  Sucift  v.  Dewey,  20  Neb.,  107; 
Bonarden  v.  Kriz,  13  Neb^  121.)  This  husband  and  wife 
were  not  living  together,  but  they  were  not  divorced. 
The  facts  in  this  case  bring  it  within  the  rule  announced 
in  the  opinion  in  the  case  of  Laraen  v.  Butts,  22  Neb.,  370, 
wherein  a  similar  question  was  considered  and  deter- 
mined, and  it  was  said:  "A  contract  to  convey  a  home- 
stead, entered  into  by  a  wife  in  her  own  n^me,  will  not 
be  specifically  enforced,  as  the  statute  requires  the  in- 
strument of  conveyance  to  be  signed  and  acknowledged 
by  both  husband  and  wife."  **The  fact  that  the  husband 
and  wife  are  not  living  together  at  the  time  the  contract 
was  made^  will  not  render  her  contract  for  the  convey- 
ance of  the  homestead  valid."  It  has  been  suggested  that 
the  husband  might  claim  a  homestead,  and  if  allowed  and 
the  wife  allowed  this,  then  there  would  be  the  two.  This 
would  be  a  matter  to  be  shown  in  evidence  and  fully 
under  the  control  of  the  courts.  The  evidence  in  the  case 
at  bar  shows  to  the  contrary ;  that  the  wife  was  occupy- 
ing and  preserving  the  family  home^  and  it  was  within 
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the  doctrine  approved  by  this  court  to  stamp  it  with  the 
homestead  character.  {Larsen  v.  ButtSy  supra.)  The  judg- 
ment of  the  district  court  is 

Affirmed. 


HuNN  H.  Griswold  bt  ak,  appellees,  v.  George 

Hazels  et  al.,  appellants. 

62      64l 

■eg   8911  FiLBD  June  15, 1897.    No.  7314. 

1.  Deceit:  Rescission  op  Contract:  Pleading  and  Proof.    Where  re- 

scission of  a  contract  is  sought  on  the  ground  of  deceit,  the  one 
injured  must  allege  and  prove  that  he  relied  upon  the  false  repre- 
sentations of  the  other  party. 

2.  : :  .    Held,  The  petition  states  a  cause  of  action. 

3.  Review:  Conflicting  Evidence.    This  court  will  not  disturb  find- 

ings made  upon  conflicting  evidence. 

Appeal  from  the  district  court  of  Pawnee  county. 
Heard  below  before  Bush,  J.     Affirmed. 

F.  Martin  and  John  B.  liaper^  for  appellants. 

Story  d  Storyy  contra. 

NORVAL,  J. 

This  is  an  appeal  by  defendants  from  a  decree  setting 
aside  a  conveyance  of  real  estate.  Plaintiffs  on  January 
16,  1893,  and  for  many  years  prior  thereto,  were  husband 
and  wife,  and,  with  their  children,  resided  upon  their 
farm  in  Pawnee  county,  consisting  of  160  acres,  as  their 
homestead.  On  said  date  they  conveyed  said  farm  to  the 
defendant  George  Hazels,  in  exchange  for  an  elevator 
owned  by  the  latter  situated  in  Sabetha,  Kansas,  and  for 
t"n  shares  of  stock  in  the  Fairmont  Building  Association 
of  Fairmont,  this  state.  The  ground  of  action  is  that 
plaintiffs  were  induced  to  make  the  trade  or  exchange 
I  y  certain  fraudulent  representations  alleged  to  have 
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been  made  by  said  Oeorge  Hazels  as  to  the  condition, 
location,  and  value  of  the  eleyator  property  and  the  said 
shares  of  stock. 

The  first  point  urged  for  a  reversal  is  that  the  petition 
does  not  state  su£Bcient  facts  to  entitle  plaintiffs  to  the 
relief  demanded,  on  the  ground  it  did  not  aver  that  they 
were  induced  to  make  the  exchange  by  reason  of  the 
statements  or  representations  of  Mr.  Hazels.  Undoubt- 
edly, where  one  seeks  the  rescission  and  cancellation  of  a 
contract  on  the.  ground  of  fraudulent  representations,  it 
must  be  alleged  and  proved  on  the  trial  that  the  party 
injured  relied  upon  and  was  misled  by  them.  This  doc- 
trine is  too  well  settled  to  necessitate  the  citation  of  the 
authorities  in  support  thereof.  The  petition  in  the  case 
at  bar,  when  tested  by  this  rule,  is  not  faulty  in  the  re- 
spect suggested  by  the  counsel  for  defendants,  since,  after 
setting  forth  specially  the  negotiations  leading  up  to  the 
trade  or  exchange  in  question,  the  terms  of  the  contract 
and  the  representations  of  the  defendant  George  Hazels, 
it  contains  these  averments:  "Relying  upon  the  said  rep- 
resentations of  defendant  George  Hazels,  the  plaintiffs  on 
said  day  entered  into  a  written  agreement  with  defendant 
for  the  exchange  of  said  properties.  ♦  ♦  ♦  And  on 
the  16th  day  of  January,  1893,  pursuant  to  said  written 
agreement,  the  plaintiffs,  relying  upon  said  representa- 
tions of  the  defendant  George  Hazels,  conveyed  their  said 
land  to  him.*'  It  is  evident  from  the  above  that  plaintiffs 
relied  upon  and  were  misled  by  the  representations  of  the 
defendant  set  forth  in  ,the  petition. 

The  findings  of  the  lower  court  are  assailed  as  not  being 
supported  by  the  proofs.  The  evidence  tends  strongly  to 
establish  that,  in  order  to  induce  plaintiffs  to  make  the 
trade.  Hazels  represented  to  them  that  said  elevator  was 
the  only  one  in  Sabetha;  that  it  was  erected  six  years 
before  and  contained  machinery  which  was  new  when 
the  elevator  was  erected;  that  it  was  in  perfect  condition 
and  good  running  order,  worth  f  3,200,  and  could  be  rented 
readily  for  f55  per  month;  that  there  was  a  man  ready 
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and  willing  to  rent  it  at  that  sum.  The  assets  of  the 
Fairmont  Building  Association  consisted  of  the  opera 
hons^  building  in  the  city  of  Fairmont,  which,  there  was 
evidence  condi^cing  to  show,  Hazels  represented  to  plaint- 
iffs was  located  on  the  main  street,  in  the  business  center 
and  next  to  the  post-ofl&ce;  that  it  was  in  good  repair, 
and  he  had  recently  received  a  dividend  of  $45;  that  the 
ten  shares  of  stock  owned  by  him  were  worth  |800,  and 
they  could  be  readily  sold  at  a  discount  from  ten  to 
twenty  per  cent.  If  the  evidence  adduced  by  plaintiffs  is 
worthy  of  belief, — and  it  was  given  by  disinterested  wit- 
nesses, so  far  as  we  can  discover, — nearly  every  one  of  the 
above  representations  was  untrue.  The  elevator  and  ma- 
chinery were  old  and  in  a  dilapidated  condition,  the  boiler 
leaked,  the  roof  was  full  of  holes,  and  the  property  could 
not  be  rented;  besides,  there  were  three  other  elevators 
in  Sabetha,  and  the  one  in  question,  including  the  ma- 
chinery, was  not  worth  more  than  $200  above  incum- 
brances thereon.  The  Fairmont  opera  house  was  not  lo- 
cated as  represented,  the  net  annual  income  thereof  was 
little  over  flOO  a  year,  and  the  stock  traded  to  these 
plaintiffs  was  not  worth  more  than  f  100,  while  the  farm 
was  of  the  value  of  ?2,500  above  incumbrances.  There 
is  ample  evidence,  altliough  conflicting,  to  sustain  the 
averments  of  the  petition  as  to  the  representations  made 
by  Hazels,  and  that  they  were  untrue.  Findings  of  a 
trial  court,  made  upon  conflicting  evidence,  will  not  be 
disturbed  in  the  appellate  court. 

It  is  urged  that  plaintiffs  in  making  the  trade  did  not 
rely  upon  representations  or  statements  made  by  Hazels. 
This  contention  is  based  upon  the  fact  that  Mr.  (iriswold, 
prior  to  the  making  of  the  contract  for  the  exchange  of 
properties,  visited  Sabetha  and  examined  the  elevator, 
and  also  caused  a  letter  to  be  written  to  Fairmont  making 
inquiry  concerning  the  opera  house  and  the  stock,  and 
received  a  reply,  which  gave  no  satisfactory  information. 
It  may  be  true  tlmt  ^Ir.  Oriswold,  undt^r  the  facts  dis- 
closed, did  not  rely,  or  at  least  should  not  have  relied, 
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upon  the  representations  of  Hazels.  But  this  is  not  true 
as  regards  Mrs.  Qriswold.  She  did  not  examine  the  prop- 
erties, or  make  any  inquiries  regarding  the  same,  but,  ac- 
cording to  her  testimony,  relied  exclusively  upon  the  rep- 
resentations of  Mr.  Hazels.  Whether  her  husband  so 
relied  or  not  is  not  of  much  consequence,  since  the  farm 
was  the  homestead  of  plaintiffs,  and  it  could  not  be  con- 
veyed without  the  joint  consent  of  both  husband  and  wife. 
If  she  was  induced  to  sign  by  fraud,  equity  will  relieve 
her  from  the  effects  of  her  signature,  and  in  which  caae 
the  entire  conveyance  necessarily  falls.    The  decree  is 

Affikmed. 


Chicago,  Burlington  &  Quinoy  Railiioad  Company  v. 

Joshua  Van  Cleave. 

Filed  Junb  15, 1897.    No.  7316. 

1.  Garnishment:  Fees  of  Garnishee.  By  section  221  of  the  Code  of 
CiYil  Procedure  a  garnishee  is  not  required  to  appear  and  answer 
until  he  is  tendered  the  same  fees  as  the  law  allows  a  witness  in 
the  suit  in  which  the  garcihment  proceedings  are  had. 

J, : :  Failube  to  Appear.    A  garnishee  is  not  liable  for  a 

failure  to  appear  and  answer  where  the  requisite  amount  of  fees 
has  not  been  tendered  him. 

3. :  Liability  of  Garnishee.    A  garnishee  cannot  be  charged  as 

the  debtor  of  the  defendant  unless  it  appears  affirmatively  that  at 
the  time  he  was  garnished  a  cause  of  action  existed  against  him, 
and  in  favor  of  the  defendant,  for  the  recovery  of  a  legal  debt  due, 
or  to  b.C3me  due  by  the  efflux  of  time.  Edney  v.  WUlitt,  23  Iseb., 
66,  followed. 

Error  from  the  district  court  of  Cass  county.    Tried 
below  before  Chapman,  J.    Reversed. 

Charles  J,  Oreene^  Ralph  W.  Breckemidge^  J.  W.  Deweese^ 
and  Byron  Clark^  for  plaintiff  in  error. 

L.  W.  BUUngsleyy  R.  J.  Oreene^  and  0.  S.  PoUCy  contra. 
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NORVAIi,  J. 

Joshua  Van  Cleave  recovered  a  judgment  against  one 
R.  G.  Wilson,  before  a  justice  of  the  peace  in  Cass  county, 
on  February  4, 1890,  for  |56,  including  costs  of  suit;  and 
an  execution  was  issued  on  said  judgment  on  the  same 
day,  which  was  returned  unsatisfied  for  the  want  of  prop- 
erty whereon  to  make  a  levy.  Subsequently,  Van  Cleavers 
attorney  filed  an  affidavit  in  garnishment  under  section 
244  of  the  Code  of  Civil  Procedure,  and  a  summons  in  gar- 
nishment was  served  upon  the  Chicago,  Burlington  & 
Quincy  Railroad  Company,  by  leaving  a  certified  copy 
thereof  with  J.  W.  Bowker,  its  station  agent  at  Green- 
wood, to  appear  before  the  justice  on  February  12,  1890, 
at  9  o'clock  A.  M.  The  garnishee  having  failed  to  appear 
and  answer,  this  action  was  instituted  by  Van  Cleave 
against  the  railroad  company,  under  section  225  of  the 
Code,  and  from  a  judgment  recovered  against  the  defend- 
ant for  |56  and  costs,  taxed  at  $50.78,  it  prosecutes  error 
to  this  court. 

A  reversal  is  asked  upon  two  grounds: 

First — ^That  plaintiff  never  paid  or  tendered  to  defend- 
ant or  its  agent  or  officer  the  fees  which  a  garnishee  is 
entitled  to  receive. 

Second — It  was  not  shown  that  the  railroad  company 
was  indebted  to  the  judgment  debtor,  Wilson,  at  the  date 
of  the  service  of  the  ;^arn:rlir.  ent  process. 

As  to  the  first  point  it  is  undisputed  that  when  the 
garnishee  summons  was  served  upon  Mr.  Bowker  no  fees 
were  paid  or  tendered  him.  Subsequently,  on  February 
12,  1890,  the  day  the  garnishee  was  commanded  by  the 
writ  to  appear,  whether  it  was  before  or  after  the  hour 
fixed  in  the  summons  for  that  purpose  the  witnesses  do 
not  agree,  the  constable  paid  to  Mr.  Bowker,  at  the  depot 
in  Greenwood  as  fees,  the  sum  of  |1,  which  amount  on  a 
subsequent  day  was  returned  to  the  justice  by  Mr.  Bow- 
ker. The  hearing  on  the  garnishment  proceedings  was 
continued  until  February  20,  1890,  but  no  notice  of  such 
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continuance  was  ever  given  the  railroad  company  or  Mr. 
Bowker,  nor  did  the  garnishee  appear  before  the  justice 
on  the  return  day,  or  at  any  other  time,  or  make  answer 
in  the  garnishment  proceedings.  The  place  where  the 
garnishee  summons  was  served  was  within  one  mile  of 
the  office  of  the  justice  of  the  peace.  Section  221  of  the 
Code  of  Civil  Procedure  provides  that  "a  garnishee  shall 
not  be  required  to  appear  in  this  or  any  other  case,  unless 
there  is  tendered  to  him  the  same  fees  as  a  witness  is  en- 
titled to  in  the  suit  in  which  the  garnishee  proceedings 
are  had,  and  such  fees  may  be  taxed  and  collected  in  the 
same  manner  as  other  costs  in  such  proceedings.''  Wit- 
nesses before  a  justice  of  the  peace  are  allowed  for  each 
day's  attendance  |1,  and  mileage  at  the  rate  of  five  cents 
for  each  mile  necessarily  traveled.  (Section  25,  chapter 
28,  Compiled  Statutes.)  It  follows,  if  said  section  221 
is  applicable  here,  that  Bowker  was  entitled  to  receive 
a  dollar  as  fees  for  each  day's  attendance,  besides  ten 
cents  as  mileage.  If  the  tender  was  made  in  time,  it  was 
insufficient  in  amount,  and  Bowker  was  not  required  to 
api>ear;  hence  no  liability  existed  against  the  company 
for  his  failure  to  do  so.  Again,  no  fees  were  tendered 
for  the  day  to  which  the  hearing  was  adjourned,  nor  was 
the  company  or  Mr.  Bowker  advised  of  the  adjournment. 
The  contention  that  section  221  is  not  applicable  to  gar- 
nishment after  judgment,  or  proceedings  in  aid  of  execu- 
tion, is  not  tenable.  The  section  plainly  applies  to  all 
garnishment  cases,  whether  brought  before  or  after  judg- 
ment. 

The  evidence  adduced  on  the  trial  fails  to  establish  that 
the  garnishee  was  indebted  to  Wilson,  the  judgment 
debtor,  when  the  garnishee  summons  was  served.  The 
only  testimony  on  behalf  of  the  plaintiflf  below  on  that 
subject  was  given  by  G.  W.  Clark,  which  was  to  the  eflfect 
that  Wilson  was  in  the  employ  of  the  company,  and 
through  a  conversation  whigh  Mr.  Clark  had  with  Mr. 
Bowker,  the  witness  ascertained  that  Wilson  was  receiv- 
ing wages  about  enough  to  pay  the  claim  in  controversy ; 
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but  there  is  not  a  scintilla  of  evidence  to  show  that  any- 
thing at  the  time  was  due  him  from  the  company.  A 
person  is  not  liable  as  garnishee  unless  it  affirmatively 
appears  that  at  the  time  of  the  garnishment  the  defend- 
ant had  a  cause  of  action  against  him  for  the  recovery 
of  a  legal  demand  due,  or  to  become  due  by  the  efflux  of 
time.  {Edui^y  v.  Willis,  23  Neb.,  56.)  The  judgment  is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


John  R.  Smith  v.  H ain  es  Meyers. 

Filed  June  15, 1897.    No.  7299. 

1.  Criminal  Conversation:  Evidence.    In  an  action  for  damages  for 

criminal  intercourse  with  plaintiff's  wife,  the  petition  may  lay  the 
time  of  the  alleged  wrongful  act  with  a  contlnuando,  and  the  evi- 
dence may  be  directed  to  any  time  within  that  covered  by  the  pe- 
tition, and  within  the  period  of  the  statute  of  limitations. 

2.  :  Pleading.  Held,  No  abuse  of  discretion  in  denying  defend- 
ant's motion  to  require  the  plaintiff  to  state  in  his  petition  the 
times  and  places  of  the  committing  of  the  alleged  acts  of  adultery 
with  more  particularity. 

3. :  .    Held,  That  the  petition  stated  a  cause  of  action  for 

criminal  conversation. 

4.  Jurors:  Challenges:  Harmless  Error.    The  improper  excusing  of 

a  juror  for  cause  will  not  work  a  reversal,  where  the  complaining 
party  has  not  availed  himself  of  all  of  his  peremptory  challenges. 

5.  Criminal  Conversation:  Witnesses:  Husrand  and  Wife.    In  an  ac- 

tion for  criminal  conversation  in  this  state  the  plaintiff's  wife  is  a 
competent  witness  in  his  behalf. 

6. :  Damages:  Husband  and  Wife.  Cohabitation  by  the  hus- 
band with  the  wife  after  knowledge  of  her  infidelity  will  not  defeat 
an  action  against  her  seducer  for  damages. 

7.  Instructions.    Instructions  stating  the  law  correctly  as  a  whole,  held 

sufficient,  though  one  or  more  of  them,  taken  separately,  may  not 
have  been  accurate. 

8.  Criminal  Conversation:  Damages.    In  an  action  of  this  character,  a 
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plaintifF  may  recover,  aside  from  the  loss  of  services  of  the  wife, 
for  mental  anguish,  mortification,  injured  feelings,  and  disgrace  he 
has  sustained  in  consequence  of  the  acts  of  the  defendant. 

9. :  Instructions:  Evidence.  It  is  not  error  to  refuse  an  in- 
struction which  informs  the  Jury  that  certain  facts  are  entitled  to 
great  weight. 

10.  :  Damages.    Evidence  Jield  to  sustain  the  verdict,  and  that 

the  damages  assessed  at  |3,000  are  not  excessive. 

Error  from  the  district  court  of  Richardson  county. 
Tried  below  before  Babcock,  J.     Affirmed. 

Isham  Reavis  and  C.  Gillespie^  for  plaintiff  in  error. 

F,  Martin^  contra. 

NORVAL,  J. 

This  is  an  action  by  Haines  Meyers  against  John  R. 
Smith  for  criminal  conversation,  in  which  plaintiff  had 
yerdict  and  judgment  in  the  sum  of  $3,000.  The  defend- 
ant has  brought  the  record  into  this  court  for  review. 

The  petition  alleged  "that  on  the  21st  day  of  October, 
A.  D.  1893,  and  on  divers  other  days  between  that  and  the 
commencement  of  this  action,  said  defendant  wrongfully, 
wickedly,  and  unjustly  debauched  and  criminally  knew 
one  Vernie  Meyers,  then  and  still  being  the  wife  of  plaint- 
iff, and  thereby  the  affection  of  said  Vernie  Meyers  for 
plaintiff  was  alienated  and  destroyed,  and  the  plaintiff 
has  been  deprived  of  the  comfort,  fellowship,  society,  and 
assistance  of  his  wife  in  domestic  affairs,  and  has  been 
brought  into  dishonor  and  disgrace,  to  his  damage  in  the 
sum  of  15,000,  for  which  sum,  together  with  costs  herein, 
he  prays  judgment."  To  this  petition  defendant  filed  a 
motion — ^which  the  court  overruled — ^to  require  plaintiff 
to  make  his  said  pleading  more  specific  by  stating  the 
times  and  places  the  several  acts  of  unlawful  sexual  inter- 
course were  had,  and  "to  furnish  a  bill  of  particulars  of 
all  such  acts,  including  the  one  alleged  to  have  taken 
place  on  October  21,  1893;  stating  with  reasonable  cer- 
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tainty  the  times  and  places  where  the  same  occurred,  and 
whether  in  the  daytime  or  in  the  night-time."  No  error 
was  committed  in  overruling  this  motion.  Had  this  been 
a  criminal  prosecution  for  burglary,  an  averment  in  the 
complaint  stating  the  time  when  the  unlawful  entry  was 
made, — ^that  is,  whether  in  the  daytime  or  night  season, — 
would  have  been  necessary.  It  was  not  essential  to  allege 
the  place  or  places  the  sexual  intercourse  occurred,  since 
the  action  is  transitory.  This  being  the  case,  an  aver- 
ment as  to  the  place  is  treated  as  formal  merely,  and  need 
not  be  proven.  (5  Ency.  PI.  &  Pr.,  617;  Euckahee  v.  8hep- 
herdj  75  Ala.,  342;  Lmg  v.  Booe^  17  So.  Rep.  [Ala.],  716.) 
This  action  belongs  to  that  class  in  which  a  continuando 
may  be  laid  in  the  petition,  and  proof  thereunder  may  be 
given  of  the  wrongful  act  in  issue  committed  on  any  day 
within  the  time  stated  in  the  pleading,  and  within  the 
period  of  the  statute  of  limitations.  (5  Ency.  PI.  &  Pr., 
618;  Lemmon  v.  MoorCy  94  Ind.,  40;  Johnston  v.  Disbrow, 
47  Mich.,  59;  Vatter  v.  Miller,  17  Atl.  Rep.  [Vt],  850.)  It 
is  not  necessary  to  prove  that  the  adultery  was  committed 
at  the  precise  time  alleged  in  the  petition,  if  the  variance 
is  not  so  great  as  to  mislead  the  defendant.  {MUler  v. 
Miller^  20  N.  J.  Eq.,  216.)  There  are  authorities  to  the 
effect, — some  of  which  are  cited*  in  the  brief  of  defendant 
below, — ^that  when  the  time  and  place  are  not  alleged 
with  particularity  in  the  petition  in  such  an  action,  the 
court  in  its  discretion  may  order  a  bill  of  particulars. 
Even  though  this  rule  should  obtain,  we  are  convinced 

there  was  no  abuse  of  discretion  in  refusing  the  motion 
directed  against  the  petition. 

Complaint  is  made  of  the  overruling  of  a  general  de- 
murrer to  the  petition.  Plaintiff,  in  preparing  his  plead- 
ing, followed  the  form  laid  down  in  all  the  standard 
works  on  pleading  in  this  country  which  we  have  ex- 

^ Adams  v.  Adams,  16  Pick.  [Mass.],  254;  Oommonwealth  v.  Davis,  11 
Pick.  [Mass.],  432;  Commonwealth  v,  Snelling,  15  Pick.  [Mass.],  321; 
Wood  r.  Wood,  2  Paige  Ch.  [N  Y.],  108;  Morrel  v.  Morrel,  1  Barb.  [N.  Y.], 
319;  Wriijht  v.  Wrhflit,  3  Tex.,  168;  Miller  v.  Miller,  20  N.  J.  Eq..  216;  Til- 
ton  V.  Bircher,  59  N.  Y..  176;  Kane  v.  Kane,  3  Edw.  Ch.  [N.  Y.J,  389. 
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amined.  The  only  alleged  defect  in  the  petition  sug- 
gefited  by  counsel  is  that  it  omits  to  state  that  the  crimi- 
nal intercourse  charged  was  committed  without  the 
privity  or  consent  of  plaintiff.  The  collusion  or  con- 
nivance of  a  plaintiff  is  a  bar  to  such  an  action;  but  that 
defense  was  for  the  defendant  to  establish,  and  plaintiff 
was  not  required  to  negative  the  same  in  his  petition. 

Some  immaterial  allegations  in  the  answer  were  met 
by  redundant  averments  in  the  reply,  and  the  latter  the 
court  declined  to  eliminate  from  the  record,  and  of  which 
the  defendant  complains.  He  invited  the  irrelevant  mat- 
ter by  the  statements  in  his  answer,  and  ought  not  to  be 
heard  to  complain.  Moreover,  we  fail  to  discover  that  he 
could  have  been  in  the  least  injuriously  affected  by  the 
ruling  in  question. 

The  next  point  made  is  that  the  trial  court  erred  in 
sustaining  plaintiff's  challenge  for  cause  to  venireman 
Santo.  Whether  he  was  improperly  excused  or  not  is 
wholly  unimportant,  since  defendant  was  not  prejudiced 
by  his  being  excused.  It  docs  not  appear  that  defendant 
exercised  any  of  his  peremptory  challenges,  and  hence 
it  may  be  presumed  that  twelve  competent  men,  possess- 
ing all  the  requisite  qualifications  of  jurors,  heard  and 
decided  the  cause.  {Richards  v.  State^  36  Neb.,  19;  Omaha 
/?.  J2.  Co.  V.  Beeson,  36  Neb.,  362;  Brumback  v.  Oerman  Nat. 
Bank  of  Beatrice^  46  Neb.,  540,  and  cases  there  cited.) 

Another  assignment  is  that  the  court  erred  in  permit- 
ting one  Lichty,  a  witness  on  behalf  of  plaintiff,  to  testify 
to  a  conversation  with  defendant,  as  it  related  to  an  at- 
tempt to  compromise  the  case.  Defendant  having  not 
only  pleaded  in  his  answer,  but  proved  on  the  trial,  an 
offer  of  compromise  made  by  the  plaintiff  to  the  defend- 
ant, it  was  not  very  consistent  for  the  latter  to  urge  that 
character  of  testimony  was  inadmissible.  liichty  did  not 
testify  to  a  compromise,  but  his  testimony  was  to  bring 
out  the  fact  that  the  defendant  admitted  to  him  he  caught 
and  kissed  plaintiff's  wife,  and  had  a  conversation  with 
her  which  a  man  should  not  have  with  another's  wife. 
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We  are  unwilling  to  predicate  a  reversal  upon  the  admis- 
sion of  Lichty^s  testimony,  or  the  permitting  of  plaintiff 
to  answer  question  128,  as  it  was  preliminary  in  its  na- 
ture, whether  he  had  had  a  conversation  relating  to  a 
compromise,  but  the  conversation  was  not  narrated. 

It  is  strenuously  insisted  that  error  was  committed  in 
allowing  plaintiff's  wife  to  testify  on  behalf  of  her  hus- 
band, over  the  objections  of  the  defendant,  because  she 
was  not  a  competent  witness  by  reason  of  her  marital 
relations.  Section  328  of  the  Code  of  Civil  Procedure  pro- 
vides: "Every  human  being  of  sufficient  capacity  to  un- 
derstand the  obligation  of  an  oath  is  a  competent  wit- 
ness in  all  cases,  civil  and  criminal,  except  as  otherwise 
herein  declared.  The  following  persons  shall  be  incom- 
petent to  testify:  ♦  ♦  ♦  Third — Husband  and  wife, 
concerning  any  communication  made  by  one  to  the  other 
during  njarriage,  whether  called  as  a  witness  while  that 
relation  subsists  or  afterward.'^  This  language  is  plain, 
and  needs  no  construction.  It  makes  every  person  ca- 
pable of  understanding  the  nature  of  an  oath  a  competent 
witness  in  a  court  of  justice,  unless  such  person  comes 
within  one  of  the  five  exceptions  named  in  the  section. 
The  third  excludes  a  husband  and  wife  from  testifying 
as  to  communications  made  from  one  to  the  other  during 
marriage.  Mrs.  Meyers  did  not  violate  this  statute,  nor 
the  provisions  of  sections  331  and  332  of  the  Code,  in  the 
giving  of  her  testimony.  There  is  no  statute  in  this  state 
which  forbids  a  wife  from  testifying  for  her  husband  in 
an  action  for  criminal  conversation,  nor  is  it  against  pub- 
lic policy  to  permit  her  to  do  so.  She  is  disqualified  from 
being  a  witness  against  him  in  such  an  action,  but  the 
law  allows  her  to  testify  in  his  favor.  We  find  no  reversi- 
ble error  in  the  rulings  on  the  admission  of  the  testimony. 

The  following  instructions  given  on  the  request  of  the 
plaintiff  below  are  assailed: 

"1.  The  jury  are  instructed  that  where  a  defendant  has 
debauched  the  wife  of  a  plaintiff,  the  right  of  action  of 
the  latter  is  complete;  and  the  mere  fact  that  such  plaint- 
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iff  forgives  his  wife  and  continues  the  marital  relation 
does  not  necessarily  have  the  effect  to  establish  his  con- 
nivance or  assent  to  the  misconduct  of  such  defendant. 

"2.  And  if  the  jury  believe  from  the  evidence  that  de- 
fendant committed  the  offense  charged  in  the  petition 
herein,  and  that  plaintiff  has  forgiven  his  wife  and  is 
living  with  her,  through  the  exercise  of  Christian  virtue, 
the  influence  of  family  interest,  or  even  in  the  want  of 
what  may  be  regarded  as  a  true  manly  spirit,  that  fact 
could  not  destroy  his  right  of  action  for  the  injury  done 
him  by  this  defendant" 

The  cohabitation  of  plaintiff  with  his  wife  after  knowl- 
edge of  her  intimacy  with  the  defendant  did  not  bar  the 
right  of  action,  nor  did  such  fact  necessarily  prove  collu- 
sion between  plaintiff  and  his  wife.  {Verholf  v.  Van  Hon- 
werdengerif  21  la.,  429;  Stnnim  v.  Hummel^  39  la.,  478;  Sun- 
lom  V.  NeilsoTiy  4t  N.  H.,  501;  SiJces  v.  Tippirts^  11  S.  E.  Bep. 
[Ga.],  662.) 

The  following  were  given  at  tljp  request  of  the  plaintiff 
below: 

"5.  The  jury  are  instructed  that  the  law  forbids  the 
debauching  of  a  man's  wife.  And  if  a  man  violates  the 
sanctity  of  another's  household  by  having  carnal  inter- 
course with  another's  wife,  the  person  so  offending  is 
liable  in  damages  to  the  party  injured  for  such  miscon- 
duct. 

"6.  And  if  the  jury  believe  from  the  evidence  that  the 
defendant  had  carnal  intercourse  with  the  wife  of  the 
plaintiff,  as  alleged  in  the  petition  herein,  then  your  ver- 
dict should  be  for  the  plaintiff,  in  such  sum  as  you  believe 
from  the  evidence  will  compensate  him  for  the  injury 
and  damage  he  has  suffered,  not  exceeding  the  amount 
claimed  in  the  petition.  And  in  determining  the  amount 
of  such  damages  you  should  take  into  account  the  shame 
and  ridicule  plaintiff  is  subject  to,  and  the  mental  an- 
guish and  distress  he  would  necessarily  suffer  by  the 
action  of  the  defendant." 

The  contention  is  that  all  four  of  the  instructions  copied 
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above  are  erroneous,  because  they  omitted  the  ingredient 
of  want  of  consent  of  plaintiff  to  his  wife's  intimacy  with 
the  defendant.  The  first  answer  to  the  criticism  is  that 
there  was  no  evidence  adduced  from  which  such  consent 
could  be  inferred.  Again,  if  the  instructions  were  faulty 
by  ignoring  the  element  of  consent,  the  error  was  cured 
by  the  giving  of  the  following  instructions  requested  by 
the  defendant : 

"6.  If  you  believe  from  the  evidence  that  the  plaintiff 
was  willing,  or  contributed  in  any  degree,  to  have  his  wife 
throw  herself  in  the  way  of  the  defendant,  and  to  try  to 
entrap  him  into  having  connection  with  her,  the  plaintiff 
cannot  recover. 

"7.  If  you  believe,  from  the  evidence,  plaintiff  and  his 
wife  tried  to  entrap  the  defendant  into  having  improper 
relations  with  his  wife,  for  the  purpose  of  blackmailing 
him,  or  getting  money  from  him,  then  plaintiff  cannot  re- 
cove;*." 

Construing  the  f  oregping  in  connection  with  the  instruc- 
tions given  on  behalf  of  plaintiff,  we  are  convinced  it  was 
made  plain  to  the  jury  that  there  could  be  no  recovery  in 
this  case  if  the  adultery  charged  was  committed  by  the 
wife  with  the  consent  or  connivance  of  her  husband.  It 
is  a  familiar  rule  that  instructions  must  be  construed  as 
a  whole.  When  thus  considered,  if  they  fairly  state  the 
law,  it  is  suflftcient.  {St.  Loins  v.  StatCy  8  Neb.,  406;  Murphy 
V.  State,  15  Neb.,  383;  Bartling  v.  Behrends,  20  Neb.,  211; 
Camplell  v.  Holland,  22  Neb.,  587;  City  of  Lincoln  v.  Smith, 
28  Neb.,  762.) 

Complaint  is  made  of  this  instruction,  which  was  given 
by  the  court  on  its  own  motion: 

"6.  The  jury  are  instructed  that  if  you  find. for  the 
plaintiff,  in  estimating  the  injury  he  has  sustained  the 
jury  may  take  into  consideration  the  wounded  feelings 
and  affections  of  the  husband,  the  wrong  done  to  him  in 
his  domestic  and  social  relations,  the  stain  and  dishonor 
he  has  sustained,  and  the  grief  and  affliction  suffered  in 
(consequence  of  the  act  complained  of,  and  give  damages 
Uv  'v'or(lin<;ly." 
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The  elements  of  damages  enumerated  in  this  paragraph 
of  the  charge  were  proper  subjects  for  the  consideration 
of  the  jury  in  reaching  a  verdict,  and  it  is  an  unfair  criti- 
cism of  this  instruction,  when  read  in  the  light  of  the  re- 
mainder of  the  charge,  to  say  the  court  assumed  plaintiff 
had  sustained  all  those  different  items  of  damages.  If  the 
mere  statement  of  the  elements  which  the  jury  might  con- 
sider in  fixing  the  amount  of  recovery  created  an  imprer 
sion  unfavorable  to  defendant,  he  is  to  blame  for  havin<» 
so  acted  as  to  cause  a  judicial  investigation  of  the  facts. 
Plaintiff  was  not  limited  in  the  amount  of  recovery  to 
such  sum  as  would  merely  compensate  him  for  loss  of 
services  of  the  wife  during  the  time  they  were  separated. 
Using  the  language  of  Chief  Justice  Walker  in  Tundt  v. 
Hartrunfty  41  111.,  12:  "In  this  class  of  cases  the  loss  of 
services  may  be  alleged  injury,  but  the  injury  to  the 
character  of  the  family  is  the  real  ground  of  recovery 
when  the  cause  of  action  relates  to  the  wife  or  daughter. 
The  degradation  which  ensues,  the  distress  and  mental 
anguish  which  necessarily  follow,  are  the  real  causes  of 
recovery.  It  has  been  the  policy  of  the  law  to  confine  the 
recovery  by  the  injured  party  to  the  precise  amount  of 
money  which  he  has  proved  he  has  lost  by  the  deprivation 
of  labor  ensuing  from  the  injury.  But  the  law  has,  in  a 
more  just  spirit,  allowed  a  recovery  for  injury  to  family 
reputation  and  anguish  growing  out  of  the  injury.'^  (Se(^ 
Stumm  V.  Hummel  J  39  la.,  478;  Long  v.  Booe,  17  So.  Eep. 
[Ala.],  716;  Rice  v.  Rice,  62  N.  W.  Rep.  [Mich.],  833;  Cross 
V.  Grant y  62  N.  H.,  675.) 

Error  is  assigned  for  the  refusal  of  defendant's  ninth 
request,  which  was  in  this  language: 

"9.  The  jury  are  instructed  that  the  gist  of  this  action 
is  the  loss  of  the  comfort  and  society  of  the  plaintiff's 
wife,  and  if  you  find  from  the  evidence  that  the  plaintiff 
continued  to  live  with  his  wife  after  he  has  heard  of  her 
alleged  illicit  connection  with  the  defendant,  the  jury  is 
justified  in  concluding  that  the  plaintiff  has  condoned  the 
offense  of  the  wife,  and  this  circumstance  is  entitled  to 
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great  weight  in  considering  the  question  of  damages  the 
plaintiff  has  sustained  by  reason  of  the  wrongful  conduct 
of  the  defendant,  provided  that  the  jury  shall  believe  that 
the  defendant  has  in  fact  committed  any  wrong  against 
the  plaintiff." 

This  instruction  was  properly  refused,  because  loss  of 
comfort  and  society  of  the  wife  were  not  the  only  injuries 
for  which  compensatory,  damages  could  be  awarded,  supra. 
Again,  it  was  not  the  province  of  the  court  to  tell  the  jury 
what  circumstance  was  "entitled  to  great  weight."  It 
was  for  the  jury  alone  to  determine  the  weight  to  be 
given  the  testimony. 

Of  the  other  requests  of  the  defendant  which  were  re- 
fused, all  we  need  say  is  that  we  have  examined  them  all 
and  find  they  were  properly  rejected, — some  because  they 
did  not  correctly  state  the  law,  and  others  for  the  reason 
they  had  already  been  covered  by  the  instructions  givea. 
We  are  convinced  no  substantial  error  was  committed  in 
the  giving  and  refusing  of  the  instructions. 

It  is  said  that  the  testimony  was  insuflScient  to  justify 
the  verdict.  The  contention  of  defendant  in  his  brief  is : 
"No  disinterested  witness  testifies  to  even  seeing  Smith, 
the  plaintiff  in  error,  with  the  wife  of  defendant  in  error 
in  any  compromising  attitudes,  or  guilty  of  any  improper 
conduct  whatever.  No  presents  or  gifts  made.  No  let- 
ters exchanged.  None  of  the  badges  or  indicia  that. usu- 
ally surround  and  accompany  a  truthful  charge  of  this 
character."  This  argument  is  not  convincing.  It  was 
not  indispensable  to  a  recovery  that  the  acts  of  sexual 
intercourse  should  have  been  established  by  the  testimony 
of  a  disinterested  eye-witness.  Adultery  would  be  very 
difficult  of  proof  if  such  were  the  rule,  but  it  may,  like  any 
other  fact,  be  established  by  circumstantial  evidence.  In 
this  case,  however,  the  wife  testifies  to  more  than  one  act 
of  illicit  intercourse  with  the  defendant.  She  is  to  some 
extent  corroborated  by  other  testimony  adduced  on  the 
trial.  Without  entering  into  a  discussion  of  the  testi- 
mony, it  is  obvious  it  was  sufficient,  if  believed,  to  sustain 
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tke  yerdict     The  amount  of  damages  found  by  the  jury 

does  not  appear  to  have  been  the  result  of  passion  and 

prejudice,  and  we  do  not  feel  warranted  in  reversing  the 

judgment  on  the  ground  of  excessive  damages.    The  judg- 

it  will  be 

Apfirmbd. 


ADAMS^MTIH  Ck>MPANY  T.  Habry  Y.  Haywabd. 

"Filed  June  16, 1897.    No.  7267. 

1.  AaaligianeDtB  of  Error:  Waiybb.  An  assignment  of  error  not  argned 

win  be  deemed  waived. 

2.  Instmctions:  Excxptionb.    An  exception  to  the  entire  charge  of  the 

court,  which  contains  several  distinct  instructions,  is  insufficient 
on  review  unless  each  paragraph  is  bad. 

3. :  Absignhentb  of  Ekror.    Errors  in  respect  to  giving  instruc- 
tions must  be  separately  assigned. 

4.  Contract  of  Employment:  Penai^tt.    The  provision  in  the  contract 

of  employment  set  out  in  the  opinion  relating  to  the  retention  by 
the  employer  of  one  month's  wages,  held  to  be  in  the  nature  of  a 
penalty  to  secure  a  fidthful  performance  of  the  stipulations  on  the 
part  of  the  employe. 

5.  Action  for  Commissions  and  Salary:  Verdict  fob  Plaintiff.   HM, 

That  the  verdict  is  sustained  by  sufficient  evidence. 

Ebbor  from  the  district  court  of  Douglas  coimty. 
Tried  below  before  Scott,  J.    Affirmed. 

Bartletty  Baldrige  d  De  Bardj  for  plaintiff  in  error, 

Brame  &  Burnett,  contra. 

KORYAL,  J. 

Adams-Smith  Company,  a  corporation,  is  a  wholesale 
dealer  in  wines,  liquors,  and  cigars.  Harry  V.  Hay  ward, 
plaintiff  below,  was  its  traveling  salesman,  and  he 
brought  this  action  to  recover  a  balance  alleged  to  be  due 
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him  for  salary  and  commissions  earned.  The  petition 
contained  three  counts:  (1.)  To  recover  $34.65  as  commis- 
sions on  a  sale  of  a  bill  of  goods  for  the  defendant  to 
Liio(»k  &  Warney  of  Stanton.  (2.)  The  sum  of  $23.92  as 
u  1  alance  on  commissions  earned  while  in  the  defendant's 
employ.  (3.)  $416.69  as  salary  for  the  month  of  October, 
1891.  A  jury  trial  resulted  in  a  verdict  and  judgment 
for  plaintiff  for  the  full  amount  claimed.    ' 

The  several  assignments  of  error,  nine  in  number,  re- 
lating to  the  admission  and  rejection  of  testimony,  not 
having  been  argued  in  the  brief,  will  be  treated  as  waived. 

The  charge  of  the  court  consisted  of  five  distinct  and 
s(»parately  numbered  paragraphs,  and  the  one  numbered 
4  is  criticised  in  the  brief  of  counsel.  It  cannot  be  re- 
viewed, since  an  exception  to  the  instructions  given  was 
taken  in  the  court  below  eti  masse^  and  they  were  grouped 
in  one  assignment  in  the  motion  for  a  new  trial.  {Union 
P.  R.  Co.  V.  Montgomery,  49  Neb.,  429.) 

The  sole  assignment  requiring  attention  relates  to  the 
sufficiency  of  the  evidence  to  sustain  the  verdict.  For 
convenience  the  first  two  causes  of  action  will  be  con- 
sidered together.  It  is  not  disputed  that  plaintiff  below 
sold  Lueck  &  Warney  for  defendant  a  bill  of  goods;  and 
that  if  the  sale  was  absolute  and  not  conditional,  .plaintifif 
is  entitled  to  commissions  thereon  in  the  sum  of  $34.65. 
The  defendant  insists  that  without  its  knowledge  and 
consent  the  goods  were  sold  to  Lueck  &  Warney  up<Mi 
their  approval  merely,  and  that  the  vendees  had  the  op- 
tion of  returning  the  goods  if  they  were  found  upon  deliv- 
ery to  be  unsatisfactory;  that  this  option  was  exercised, 
and  the  goods  for  the  sale  of  which  the  commission  is 
charged  were  returned  to  the  defendant.  The  testimony 
of  Emil  Lueck  tends  to  establish  that  the  sale  was  made 
upon  the  condition  above  stated.  On  the  other  hand, 
[)laintifif  testified  positively  that  there  was  no  such  agree- 
ment or  arrangement,  but  that  the  sale  was  an  absolute 
one.  A  perusal  of  the  evidence  convinces  us  that  it  was 
ample  to  sustain  the  theory  of  plaintiff  as  to  his  first 
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cause  of  action.  It  is  not  controverted  that  defendant 
at  one  time  owed  plaintiff  a  balance  of  (23.92  on  commis- 
sions. But  this  sum  was  paid  by  the  defendant  as  return 
freight  on  the  said  goods  shipped  to  Lueck  &  Wamey,  and 
then  charged  plaintiff  therewith.  The  jury  having  found 
in  favor  of  plaintiff's  contention  as  to  the  first  cause  of 
action,  it  follows  that  he  is  not  chargeable  with  the  said 
sum  paid  by  defendant  as  freight,  and  that  the  finding  of 
the  court  relating  to  the  second  count  of  the  petition  is 
upheld  by  the  evidence. 

We  pass  to  a  consideration  of  the  third  cause  of  action. 
Prior  to  June  30,  1891,  plaintiff  was  to  receive  from  de- 
fendant commissions  on  sales,  as  compensation  for  his 
services*  On  said  date  the  parties  entered  into  a  written 
agreement,  of  which  the  following  is  a  copy: 

**This  agreement,  made  June  30, 1891,  between  Adams^ 
Smith  Ck).,  Chicago,  Ills.,  party  of  the  first  part,  and  H.  V. 
Hayward,  parly  of  the  second  part. 

'' Adams-Smith  Co.  does  hereby  engage  H.  V.  Hayward 
as  traveling  salesman  for  the  term  of  one  year,  com- 
mencing today,  and  to  pay  him  for  his  services  five 
thousand  (f5,000)  dollars,  payable  in  monthly  install- 
ments of  four  hundred  and  sixteen  dollars  and  sixty-seven 
cents,  which  amount  includes  salary  and  traveling  ex- 
penses. 

"H.  V.  Hayward,  In  consideration  of  above,  agrees  to 
travel  ten  full  months  on  the  road,  and  to  sell  not  less 
than  fifty  thousand  ($50,000)  dollars  worth  of  our  goods 
at  list  prices,  exclusive  of  champagnes,  case  brandies, 
Dekuyper  gin  in  cases,  ales  and  stout,  and  mineral  waters; 
and  H.  V.  Hayward  further  agrees  that  the  sum  of  four 
hundred  and  sixteen  (|416)  dollars  and  sixty-seven  cents 
shall  he  held  back  by  Adams-Smith  Co.^  and  be  forfeited  at  any 
time  it  {A.  flf.  Co.)  so  elects  to  cancel  this  agreement.  H.  V. 
Hayward  further  agrees  that  A.  S.  Co.  shall  have  the 
right  to  reject  any  orders  taken  by  him,  and  that  they 
sliall  be  the  sole  judges  of  credits. 

^t  is  further  understood  and  agreed  that  Adams-Smith 
10 
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Co.  reserve  the  right  to  cancel  this  agreement ^  amd  that  it  shall 
be  void  at  any  time  they  so  elect. 

"Adams-Smith  Co., 
"By  J.  Fleishman,  Pres. 

"H.  V.  Hayward." 

Plaintiff  worked  for  the  defendant  under  said  contract 
from  July  1  to  November  1,  1891,  when  the  former  was 
discharged  by  the  latter,  who  terminated  the  employ- 
ment under  the  option  given  it  by  the  contract  Plaintiff 
received  his  salary  for  the  months  of  July,  August,  and 
September;  but  defendant  refused  to  pay  the  same  for 
the  month  of  October  on  the  ground  that  the  same  was 
forfeited  by  the  terms  of  the  said  agreement.  It  is  true 
the  right  was  reserved  to  the  defendant  to  cancel  and 
terminate  the  contract  of  employment.  The  agreement 
under  consideration  gave  to  the  employer  the  i)ower  to 
withhold  from  plaintiff  a  sum  equal  to  one  month's  sal- 
ary, which  amount  was  to  be  forfeited  to  the  defendant 
at  any  time  it  should  elect  to  annul  the  agreement,  but  its 
right  to  claim  the  forfeiture  depended  upon  whether  good 
and  substantial  ground  existed  for  the  termination  of  the 
contract  of  employnieut  It  was  never  contemplated  by 
the  parties  that  the  defendant  should  forever  retain  one 
month's  compensation  should  it  arbitrarily  and  without 
reasonable  cause  discharge  plaintiff,  but  its  right  to  it 
depended  upon  whether  the  latter  was  responsible  for 
the  termination  of  the  agreement.  Unless  plaintiff  was 
in  default,  or  violated  his  agreement,  it  could  not  have 
been  the  intention  of  the  parties  that  he  should  forfeit 
any  portion  of  his  salary.  The  provision  for  retaining 
one  month's  salary  was  in  the  nature  of  a  penalty  to  se- 
cure a  faithful  performance  of  the  agreement  by  the 
plaintiff.  The  evidence  was  sufficient  to  justify  the  jury 
in  returning  a  verdict  against  the  defendant  upon  each 
cause  of  action.    The  judgment  is 

Affirmed.  ^ 
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Herman  Busoh  v.  Moline,  Milburn  &  Stoddard  Com- 
pany ET  AL. 

FiLXD  JxTNE  15, 1897.    No.  7373. 

L  Beplevin:  Boin>:  Notice  of  Exception.  Section  189  of  the  Code  of 
Civil  Procedure,  requiring  defendant  in  replevin  to  give  notice 
that  he  excepts  to  the  sufficiency  of  a  replevin  bond,  is  not  appli- 
cable to  such  a  bond  taken  by  a  constable  in  an  action  pending  be- 
fore a  Justice  of  the  peace.  Tham<u  v,  Edgerton,  40  Neb.,  25,  fol- 
lowed. 

2. :  :  Apfboval:  Liabujty  of  Constable.    Under  section 

1040  of  said  Code,  a  constable  who  takes  insufficient  security  on  an 
undertaking  in  replevin  is  liable  in  damages  to  the  defendant  in  the 
action  in  which  the  same  is  taken. 


3.  :  : :  .    Evidence  examined  in  this  case,  and 

hehl  not  to  establish  that  the  officer  accepted  insufficient  security. 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Blair,  J.     Rvversed. 

Charles  W.  IlaUer,  for  plaintiff  in  error. 

(r.  .1.  Ruihei^fordj  contra. 

XORVAL,  J. 

This  was  an  action  upon  a  constable's  bond  by  the 
Moline,  Milburn  &  Stoddard  Company  against  Paul  Stein 
and  others,  to  recover  damages  caused  by  Stein's  ap- 
proval, as  constable,  of  aji  insuf^cient  undertaking  in  an 
action  of  replevin.  There  was  a  dismissal  by  the  plaintiff 
without  prejudice  as  to  ThouMS  H.  Price,  one  of  the  sure- 
ties, and  upon  a  trial  to  the  court,  judgment  was  entered 
against  Stein  and  Herman  Busch,  the  remaining  defend- 
ants.    Busch  alone  has  prosecuted  error  proceedings. 

There  is  no  controversy  over  the  facts,  which  may  be 
summarized  as  follows:  During  1891  plaintiff  below  re- 
covered two  judgments  before  a  justice  of  the  peace 
within  and  for  Douglas  county  against  J.  H.  Wood,  one 
for  143.50  and  the  other  for  the  sum  of  f  199.63,  besidew 
costs.    An  execution  was  issued  on  each  of  said  judg- 
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ments  and  placed  in  the  hands  of  constable  S.  B.  Clark 
for  service,  who  levied  the  writs  upon  a  two-story  brick 
building  situate  on  leased  grounds,  and  on  the  following 
day  the  said  Wood  instituted  an  action  of  replevin  against 
Clark  before  A.  J.  Hart,  a  justice  of  the  peace,  to  recover 
said  building.  A  writ  of  replevin  was  issued  by  said  jus- 
tice and  delivered  to  Paul  Stein,  a  constable,  who  took 
the  property  into  his  possession  and  duly  appraised  the 
same  at  $300.  An  undertaking  in  replevin  was  executed 
on  behalf  of  Wood,  which  was  approved  by  Stein,  as  con- 
stable, and  the  possession  of  the  property  was  thereupon 
delivered  by  him  to  said  Wood.  The  replevin  action  was 
certified  by  the  justice  to  the  district  court  for  the  reason 
the  appraised  value  of  the  property  exceeded  the  jurisdic- 
tion of  a  justice  of  the  peace,  where  upon  the  trial  judg- 
ment was  rendered  in  favor  of  Clark,  the  defendant 
therein,  and  against  Wood,  in  the  alternative,  for  a  return 
of  the  property  or  its  value  assessed  at  $304.08.  Subse- 
quently, execution  was  issued  upon  said  judgment,  which 
was  returned  by  the  sheriff  unsatisfied  for  want  of  prop- 
erty whereon  to  levy  the  writ,  and  thereafter  Clark  as- 
signed and  transferred  said  judgment  to  the  Moline,  Mil- 
burn  &  Stoddard  Company.  The  latter  brought  suit  in 
the  county  court  of  Douglas  county  and  recovered  judg- 
ment on  the  said  undertaking  in  replevin  against  said 
Wood,  as  principal,  and  one  Albert  Sullivan,  as  surety, 
for  the  sum  of  f  312.58  and  costs.  Execution  on  this  judg- 
ment was  issued,  which  was  likewise  returned  nulla  bona. 
Thereupon  the  present  action  was  instituted  in  the  court 
below. 

The  first  argument  advanced  for  the  reversal  of  the 
cause  is  that  there  is  no  liability  on  the  official  bond  of 
the  constable  Stein  for  the  approval  of  the  replevin  under- 
taking, since  no  objections  were  made  to  the  sufficiency 
of  the  sureties  thereon  within  twenty-four  hours  after  the 
undertaking  was  given.  This  court  had  a  similar  ques- 
tion before  it  for  consideration  in  Thonias  v.  EdgertoHj  40 
Neb.,  25,  where,  in  an  opinion  by  Kyan,  C,  construing 
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sections  189,  1037,  1040,  and  1085,  of  the  Code  of  Civil 
Procedure,  it  was  held  that  said  section  189,  requiring 
defendant  in  replevin  to  give  notice  that  he  excepts  to 
the  suflSciency  of  a  replevin  undertaking,  is  not  applicable 
to  such  a  bond  taken  by  a  constable  in  an  action  before 
a  justice  of  the  peace,  but  that  a  constable  is  liable  in 
damages  if  he  take  insufficient  surety  on  such  a  bond, 
whether  excepted  to  or  not.  We  adhere  to  that  decision, 
and  the  same  will  be  followed  in  the  case  at  bar.  That 
the  appraised  value  of  the  property  replevied  exceeded 
the  jurisdiction  of  a  justice^s  court  cannot  possibly  take 
the  case  out  of  the  rule  stated  in  the  case  of  Thomas  v.  Ed- 
gertoUy  supra.  The  legislature  has  not  made  any  distinc- 
tion as  to  the  liability  of  a  constable  for  approving  an 
insufficient  replevin  undertaking  in  actions  before  jus- 
tices of  the  peace,  between  cases  where  the  appraised 
value  of  the  property  exceeds  f  200,  and  those  where  the 
appraisement  is  for  a  less  sum,  and  the  courts  have  no 
right  so  to  do.  The  taking  and  approval  of  the  bond  by 
the  constable  were  within  the  scope  of  his  office,  and  he 
and  the  sureties  on  his  official  bond  are  answerable  for 
any  damages  resulting  from  the  approval  of  an  insuffi- 
cient undertaking. 

The  evidence  fails  to  sustain  the  judgment,  for  the  rea- 
son it  is  not  disclosed  that  the  constable  accepted  in- 
sufficient sureties  on  the  replevin  bond.  The  return  nulla 
bona  of  the  execution  issued  on  the  judgment  recovered 
on  the  replevin  undertaking  is  evidence  of  insolvency  at 
that  time  of  Wood  and  Sullivan,  but  it  did  not  establish 
that  the  surety  on  the  replevin  bond  was  insufficient  when 
it  was  accepted  and  approved.  The  burden  was  upon 
plaintiff  to  establish  that  insufficient  security  was  taken 
by  the  constable.  There  not  being  a  particle  of  proof  in 
the  record  to  show  that  Albert  Sullivan,  the  surety  on  the 
replevin  bond,  was  not  solvent  and  ample  surety  when 
the  replevin  undertaking  was  given,  the  judgment  under 
review  must  be  reversed,  and  the  cause  remanded. 

Rbsvbbsbd  and  remanded. 


86  NEBRASKA  REPORTS.  [Vol.  52 


Rogers  y.  Eaxuws  City  &  O.  B.  Go. 


Mary  M.  Rogebs  v.  Kansas  City  &  Omaha  Railroad 

Company. 

FujBD  June  15, 1897.    No.  7328. 

1.  Railroad  Companies:  Fibe  from  Locomotive:  Damages.  Where 
damage  is  caused  by  the  escape  of  fire  from  a  railroad  engine,  the 
burden  is  upon  the  company  to  show  that  the  engine  was  properly 
constructed,  equipped,  and  operated.  {Burlington  d  M.  R,  R,  Co.  v. 
Westover,  4  Neb.,  268.) 

2. :  :  :  Directinq  Verdict.  When  the  evidence  ad- 
duced tends  to  sustain  the  averments  of  the  petition,  it  is  error  to 
direct  a  verdict  for  the  defendant. 

Error  from  the  district  court  of  Adams  county.  Tried 
below  before  Beall,  J.    Reversed. 

A.  H.  Bowen^  for  plaintiff  in  error. 

M.  A.  Reed  and  M.  A.  Hartigan^  contra. 

NORVAL,  J. 

Plaintiff  sued  the  defendant  to  recover  damages  for  the 
destruction  by  fire  of  plaintiff's  fence  posts  and  trees. 
After  the  testimony  was  all  in,  the  jury,  under  the  direc- 
tions of  the  trial  judge,  returned  a  verdict  for  the  defend- 
ant, ui)on  which  judgment  was  duly  entered,  and  to  re- 
verse which  the  case  was  brought  here  by  petition  in 
error. 

Plaintiff,  by  permission  of  the  court,  filed  an  amended 
petition  to  conform  to  the  evidence  adduced  by  her,  alleg- 
ing substantially  that  the  defendant  negligently,  in  oper- 
ating and  running  the  engine  over  its  line  of  road  through 
plaintiff's  premises,  "permitted  said  engine  to  cast  out 
sparks  and  coals  of  fire  therefrom,  and  threw  the  same 
over  and  upon,  the  premises  of  plaintiff,  and  then  and 
thereby  set  fire  to  the  grass  on  her  land  and  burned  up 
and  destroyed  280  ash  trees  and  57  fence  posts."  The  ver- 
dict was  directed  upon  the  theory  that  the  evidence  failed 
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to  show  that  the  fire  which  cansed  the  damage  escaped 
from  the  defendant's  engine.  If  the  proofs  failed  to  dis- 
close the  origin  of  the  fire,  the  duty  to  aflftrm  the  judg- 
ment is  clear.  There  is  no  conflict  in  the  evidence.  O.  C. 
Rogers,  plaintiff's  husband,  testified  substantially  that  he 
saw  an  extra  train  go  over  defendant's  road  at  the  rate 
of  nearly  twenty-five  miles  an  hour,  on  or  about  the  22d 
day  of  April,  1889;  that  immediately  after  the  engine 
passed,  the  fire  which  occasioned  the  damages  started 
near  the  edge  of  the  grass,  which  rapidly  spread  and 
burned  to  within  a  few  rods  of  plaintiff's  house,  and  that 
there  had  been  no  other  fire  in  the  vicinity  that  spring. 
The  testimony  of  Mr.  Rogers  was  corroborated  by  that 
given  by  his  daughter,  Nettie.  It  is  true  no  witness  testi- 
fied to  having  seen  the  engine  emitting  sparks  or  coals  of 
fire,  but  that  was  not  absolutely  essential  to  a  recovery. 
The  origin  of  a  fire,  like  any  other  disputed  question  of 
fact,  may  be  established  by  circumstantial  evidence. 
While  the  testimony  adduced  in  this  case  was  not  of  the 
most  convincing  character,  we  cannot  say  that  no  infer- 
ence could  be  properly  drawn  therefrom  that  the  fire  re- 
sulted from  sparks  or  coals  cast  out  by  the  engine.  On 
the  contrary,  we  are  persuaded  that  the  proofs  should 
have  been  submitted  to  the  jury  for  their  consideration, 
under  proper  instructions.  The  rule  in  this  state  is  that 
when  fire  is  set  out  by  sparks  from  a  passing  engine,  neg- 
ligence may  be  inferred,  and  that  the  burden  of  proof  is 
upon  the  company  to  establish  that  the  engine  was  not 
faulty  in  construction,  and  was  proi)erly  equipped  and 
operated.  {Burlington  d  M.  R.  R.  Co.  v.  Westover^  4  Neb., 
268.) 

It  is  insisted  that  plaintiff  alleged  one  state  of  facts, 
and  proved  an  entirely  different  set  of  facts.  In  other 
words,  that  negligence  was  alleged  in  the  operation  and 
management  of  the  engine,  and  not  that  it  was  defectively 
constructed,  and  that  there  was  not  a  scintilla  of  evidence 
in  the  case  to  establish  the  negligence  charged  in  the 
petition*    The  inference  of  negligence  in  the  operation 
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and  running  of  the  engine  could  as  well  be  drawn  from 
the  fact  that  the  engine  communicated  the  fire  to  the  grass 
as  that  the  engine  itself  was  faulty  in  construction.  It 
devolved  upon  the  defendant  to  prove  that  the  engine  was 
not  carelessly  and  negligently  managed  or  operated  by 
its  servants.  For  the  error  in  directing  the  verdict,  the 
judgment  is  reversed  and  the  cause  remanded. 


Bbvsrsed  and  remanded. 


Home  Fire  Insurance  Company  op  Omaha,  appellee, 
V.  William  Fitch  et  al.,  Impleaded  with  John  L. 
McOague,  appellant. 

Filed  June  15, 1897.    No.  7347. 

1.  Interest.    Where  an  obligation  stipulates  for  a  specified  lawful  rate 

of  interest  before  maturity,  and  for  a  higher  lawful  rate  thereafter. 
Interest  will  be  computed  according  to  the  terms  of  the  contract. 

2.  Hortgragre  Bond:  Extent  of  Lien.    A  coupon  bond  secured  by  a  real 

estate  mortgage  contained  a  provision  that  "it  is  secured  by  a  first 
mortgage  on  real  estate  in  Douglas  county,  Nebraska,  which  mort- 
gage secures  this  note  only  to  the  aggregate  amount  of  $1,500." 
Held,  To  be  a  limitation  upon  the  amount  of  the  mortgage  Hen. 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Walton,  J.    Modified. 

Houxxrd  B.  Smithy  for  appellant. 

W.  H.  De  France  and  John  F.  Talbot^  contra. 

NORVAL,  J. 

This  is  an  appeal  from  a  decree  foreclosing  a  real  estate 
mortgage,  given  to  plaintiff  and  appellee,  the  Home  Fire 
Insurance  Company  of  Omaha,  by  William  Fitch  and  wife 
to  secure  their  coupon  bond  for  |1,500,  bearing  date  Oc- 
tober 9, 1889.    Subsequent  to  the  execution  and  recording 
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of  the  mortgage,  the  premises  were  conveyed  to  the  do 
fendant  John  L.  McCague,  the  present  owner  of  the  fee. 

The  first  question  argued  is  that  the  court  erred  in  its 
computation  of  the  amount  due  plaintiff,  in  allowing  in- 
terest on  the  principal  sum  at  eight  per  cent  before  ma- 
turity of  the  debt,  and  ten  per  cent  thereafter;  and 
Richardson  v.  Campbell,  34  Neb.,  181,  is  cited  in  suppoii 
of  the  contention.  Interest  was  calculated  according  to 
the  terms  of  the  bond,  which  was  in  conflict  with  the  rule 
stated  in  Richardson  v.  Campbell,  stipra.  In  that  case  it 
was  decided  that  when  a  note  provides  for  one  rate  of 
interest  before  maturity,  and  for  a  higher  rate  thereafter, 
the  higher  rate  will  be  regarded  as  penalty  and  the  obli- 
gation will  draw  the  same  rate  after  maturity  as  it  did 
before  that  time.  This  proposition  was  disaffirmed,  and 
the  case  in  which  it  was  announced,  as  to  that  point,  was 
especially  overruled  in  Havemeyer  v.  Paul,  45  Neb.,  373, 
which  fact  counsel  for  appellant  omitted  to  mention  in 
his  brief.  In  the  case  at  bar  interest  was  computed  at 
eight  .per  cent  from  date  until  due  and  ten  per  cent  after 
maturity,  which  was  clearly  right  and  in  harmony  with 
the  rule  in  Havemeyer  v.  Paul,  supra. 

Lastly,  it  is  insisted  that  plaintiff  was  awarded  a  lien 
on  the  real  estate  for  too  large  a  sum.  The  bond  secured 
by  the  mortgage  in  question  contained  a  provision  that 
"it  is  secured  by  a  first  mortgage  on  real  estate  in  Doug- 
las county,  Nebraska,  which  mortgage  secures  this  note 
only  to  the  aggregate  amount  of  fifteen  hundred  dollars." 
This  sum  limited  the  amount  of  the  lien  of  the  mortgage, 
yet  plaintiff,  by  the  decree,  was  given  a  lien  on  the  mort- 
gaged premises  for  the  sum  of  |1,811.65.  This  was  error. 
The  decree  is  modified  by  reducing  the  lien  on  the  land 
to  |1,500,  but  in  all  other  respects  it  is  affirmed. 

Decree  modified. 
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-^-^!  David  C.  Zink  v.  Edgar  M.  WESTERVEi/r,  Bbgeiyer, 

J8   220|  ETAL. 

FiLBD  JimE  15, 1897.    No.  8128. 

Beview:  Abstbact.  In  a  case  submitted  under  rule  2,  under  an  agreed 
printed  abstract,  this  court  will  not  look  beyond  the  abstract;  and 
to  entitle  the  complaining  party  to  a  review  of  the  judgment 
sought  to  be  reversed  the  stipulation  which  identifies  the  reoozd 
must  show  the  rendition  of  a  final  Judgment. 

Error  from  the  district  court  of  Hall  county.  Tried 
below  before  Kendall,  J.    Proceeding  in  error  dismissed: 

W.  H.  Thompson  and  W.  A.  Prince,  for  plaintifF  in  error. 

0.  A.  Abbotty  Smith  &  Sheean,  and  Charles  Q.  Byan^  con- 

tra. 

Ryan,  0. 

This  cause  was  submitted  on  an  agreed  printed  ab- 
stract under  that  portion  of  rule  2  which  provides  that  a 
(*ause  may  be  submitted  at  any  time  upon  a  written  stip- 
ulation of  the  parties.  This  abstract  began  with  a  state- 
ment that  on  August  18, 1894,  there  was  filed  in  the  office 
of  the  clerk  of  the  district  court  of  Hall  county  a  petition 
which  was  set  out  in  hwc  verba.  In  like  manner  were 
described  other  pleadings.  These  pleadings  were  fol- 
lowed bv  what  is  termed  a  decree,  and  a  motion  for  a 
new  trial  ending  with  a  journal  entry,  reciting  the  ruling 
on  said  motion  for  a  new  trial,  and  an  exception  thereto. 
At  the  close  of  the  abstract  is  printed  the  following  stipu- 
lation, which  is  the  only  one  signed  by  the  parties  liti- 
gant: "The  above  and  foregoing  constitute  the  pleadings 
in  this  cause,  and  it  is  hereby  agreed  by  and  between  the 
parties  hereto  that  said  cause  may  be  submitted  to  the 
supreme  court  upon  a  printed  abstract  containing  the 
pleadings  as  hereinbefore  set  forth."  It  is  required  by 
rule  2  that  in  the  stipulation  for  a  submissiim  tliereimder 
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there  shall  be  contained  an  agreed  printed  abstract  of 
the  record.  By  the  provisions  of  section  586,  Code  of 
Civil  Procedure,  a  final  judgment  or  a  final  order  is  recog- 
nized as  an  indispensable  part  of  a  record.  In  a  case 
submitted  nnder  the  provisions  of  rule  2,  above  noted,  we 
have  no  means  of  determining  what  part  of  the  record 
has  in  fact  been  brought  up,  except  as  we  are  advised  by 
the  written  stipulation  of  the  parties.  {Closson  v.  Boh- 
man,  50  Neb.,  323.)  Under  a  similar  rule  prescribed  by 
the  statutes  of  1885  (Session  Laws,  p.  376,  ch.  95,  sec.  2) 
this  construction  was  enforced  in  Ballard  v.  Chenetfy  19 
Xeb.,  58.  In  the  stipulation  above  quoted  there  is  identi- 
fied nothing  but  the  y^leadings.  There  is  no  reference  to 
a  journal  entry  or  to  a  final  judgment.  These  proceed- 
ings are  then  fore 

Dismissed. 


Bedford  B.  Boyd  v.  John  H.  Fblbbb. 

Feled  June  15, 1897.    No.  7378. 

Beview:  Sufficiency  of  Evidence.  This  case  having  been  tried  as  a 
purely  equitable  action  there  is  found  no  question  presented  by  the 
petition  In  error  except  the  sufficiency  of  the  evidence  to  sustain 
the  Judgment,  and  this  contention  is  found  unsustained  by  the 
record. 

E!rror  from  the  district  court  of  Cedar  county.  Tried 
below  before  Norms,  J.    Affirmed. 

B.  B.  Boyd  and  Mell  G.  Jay,  for  plaintiflF  in  error. 

Wilbur  Franklin  Bryant,  contra. 

Ryan,  0. 

On  a  motion  this  case  was  considered  by  this  court 
and  dismissed.  (Felber  v.  Boyd,  44  Neb.,  700.)  Within 
one  year  of  the  date  of  the  original  judgment  in  the  dis- 
trict court  of  Cedar  county  there  was  filed  a  petition  in 
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error  in  this  court,  and  upon  the  assignments  therein  pre- 
sented this  proceeding  has  been  argued  and  submitted. 
The  action  was  brought  by  John  H.  Felber  against  Bed- 
ford B.  Boyd  for  the  possession  of  a  certain  tract  of  land 
containing  sixty  acres,  and  for  the  recovery  of  rents  and 
profits  alleged  to  be  due  from  Boyd  by  reason  of  his  oc- 
cupancy of  said  real  property.  The  answer  of  Boyd,  in 
addition  to  denials  of  the  averments  of  the  petition,  con- 
tained allegations  that  plaintiff  and  defendant  in  October 
of  1883  had  purchased  160  acres,  which  included  the  tract 
in  controversy,  from  one  L.  M.  Keene  for  the  sum  of 
$4,000;  that  $500  of  this  consideration  was  paid  at  the 
time  of  said  purchase;  that  the  balance  was  to  be  paid  in 
five  equal  annual  installments;  that  in  1884  the  defendant 
Boyd  went  into  possession  of  a  portion  of  said  premises 
and  has  ever  since  continued  to  occupy  and  improve  the 
same  as  the  owner  thereof  with  the  full  knowledge  and 
acquiescence  of  plaintiff,  and  that  a  portion  of  said  prem- 
ises has,  since  the  purchase,  been  occupied  by  the  plaint- 
iff. It  was  further  alleged  in  the  answer  of  Mr.  Boyd 
that  in  the  year  188G  the  contract  for  the  purchase  of  the 
entire  tract  from  Mr.  Keene  was  assigned  to  Mr.  Felber 
to  enable  said  Felber  to  pay  the  balance  due  to  Keene,  it 
being  understood  that  when  this  should  be  accomplished 
the  undivided  one-half  of  the  title  of  said  premises  should 
be  conveyed  by  Felber  to  Boyd.  It  was  averred  in  the 
answer  that  Felber  obtained  a  loan  of  the  sum  of  $3,000, 
secured  by  mortgage  in  accordance  with  the  above  plan, 
and,  having  used  only  $2,747  of  the  proceeds  of  said  loan 
to  pay  off  the  mortgage,  that  Felber  appropriated  the 
balance  of  the  $3,000  to  his  own  use.  It  was  further 
alleged  in  the  answer  that  Felber  had  held  possession  of 
the  aforesaid  premises  for  a  long  tinje  and  consequently 
was  liable  for  a  large  sum  as  rents  and  profits  therefrom 
arising,  and  in  addition,  for  an  amount  paid  to  Felber  as 
compensation  for  a  strip  of  said  land  appropriated  by 
the  public  for  a  highway.  There  was  an  offer  by  Boyd 
in  his  answer  to  make  payment  of  one-half  the  sum  the 
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court  should  find  had  been  paid  by  plaintiff  in  excess  of 
what  defendant  Boyd  had  paid  in  procuring  title  to  said 
premises.  There  were  claims  asserted  by  Boyd  in  his  an- 
swer of  f  1,260  by  him  paid  as  purchase  money  and  of 
f  1,575  for  improvements  by  him  placed  on  the  premises. 
The  prayer  of  the  answer  was  as  follows:  "The  defend- 
ant therefore  prays  that  an  account  may  be  taken  of  the 
amount  due  the  plaintiff,  if  any,  from  the  defendant  upon 
the  purchase  of  said  premises,  and  that  upon  the  defend- 
ant paying  the  amount  so  found  due  into  court  for  the 
benefit  of  the  plaintiff  that  the  plaintiff  be  then  required 
to  convey  to  defendant  the  one-half  interest  in  said  prem- 
ises, and  for  such  other  and  further  relief  as  to  equity 
pertains." 

Aside  from  admissions  of  some  averments  of  the  an- 
swer and  denials  of  others,  there  were  the  following  alle- 
gations by  way  of  reply,  to-wit:  "The  plaintiff  alleges 
the  facts  to  be  that  the  defendant,  in  the  year  1886,  as- 
signed his  interest  in  the  said  contract  to  the  plaintiff  in 
order  to  obtain  a*loan  upon  said  premises,  and  the  said 
interest  was  so  assigned  and  a  mortgage  upon  said  prem- 
ises was  given  by  the  plaintiff  and  a  deed  given  to  plaint- 
iff by  said  L.  M.  Keene;  but  it  was  further  agreed  between 
the  plaintiff  and  defendant  that  the  said  premises  should 
be  divided  between  them,  and  the  part  assigned  to  the  de- 
fendant was  the  part  described  in  the  plaintiff's  petition; 
and  it  was  further  agreed  that  the  title  in  said  premises 
should  remain  in  the  plaintiff,  and  the  defendant  was  to 
pay  his  portion  of  the  taxes,  principal  and  interest  of 
and  above  the  mortgage, — that  is  to  say,  one-half  when  the 
same  became  due;  that  upon  condition  that  the  defendant 
should  so  pay  such  taxes,  principal  and  interest  as  afore- 
said, the  plaintiff  in  consideration  thereof  agreed  to  sell 
and  convey  to  the  defendant  the  premises  described  in 
the  plaintiff's  petition;  that  the  defendant  has  utterly 
failed  on  his  part  to  fulfill  any  of  the  conditions  on  his 
part  to  be  done  and  performed;  that  he  has  paid  none 
of  said  taxes  and  none  of  said  principal  or  interest,  and 
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the  plaintiflf  has  been  compelled  to  pay  the  same  to  pro- 
tect his  title/'  By  way  of  further  reply,  plaintiflf  alleged 
that  he  had  paid  the  $3,000  above  referred  to  and  the  in- 
terest thereon,  so  that  the  total  so  paid  equaled  |4,355.82. 
On  these  payments  interest  was  computed  till  the  time  of 
filing  the  supplemental  reply  in  the  sum  of  $1,163.45. 
The  several  amounts  paid  for  taxes,  with  interest  thereon 
till  the  time  of  pleading  the  same  in  the  supplemental 
reply,  amounted  to  $625.85.  The  aggregate  of  these 
three  sums  is  $6,145.12. 

The  cause  was  tried  to  the  court  as  an  equitable  action 
upon  the  issues  presented  by  the  answer  and  reply.  This 
renders  unavailable  many  of  the  errors  assigned  with 
respect  to  the  admission  of  alleged  incompetent  evidence; 
indeed,  it  is  probably  owing  to  the  manner  in  which  this 
case  was  presented  and  determined  that  there  is  raised 
no  question  except  that  as  to  the  sufficiency  of  the  evi- 
dence to  sustain  the  judgment  rendered  by  the  district' 
court.  The  findings  of  the  court  upon  sufficient  evidence 
sustained  the  averments  of  the  reply  and  on  an  account- 
ing it  was  adjudged  that  there  was  due  from  the  defend- 
ant to  plaintiflf  the  sum  of  $2,632.40,  which  amount  de- 
fendant was  required  to  pay  within  a  fixed  time  to  entitle 
him  to  a  warranty  deed  for  the  north  100  acres  of  the 
160-acre  tract.  The  time  elapsed  for  making  this  pay- 
ment without  such  payment  being  made,  whereupon,  as 
the  record  recites,  the  cause  came  on  for  a  remedial  order 
upon  the  application  of  plaintiflf,  and  the  court  further 
extended  the  time  in  which  payment  might  be  made  and 
ordered  that  if  there  should  be  a  default  in  making  such 
payment  that  the  said  100-acre  tract  should  be  sold  amd 
an  order  of  sale  be  issued  requiring  such  sale  to  be 
made.  There  is  found  in  the  record  no  copy  of  the  appli- 
cation for  the  relief  styled  remedial,  consequently  we  are 
precluded  from  a  consideration  of  its  sufficiency  to  justify 
the  order  in  question.  The  defendant  himself  had  first 
presented  equitable  issues  and  had  prayed  for  general 
equitable  relief  between  himself  and  plaintiflf,  and  we 
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shall  not  infer  that  there  was  error  in  making  an  order 
after  his  default,  which  order,  by  such  default,  had  been 
rendered  necessary  to  the  administration  of  complete 
equitable  relief  between  the  parties  litigant  There  is 
found  no  error  in  the  record,  and  the  judgment  of  the  dis- 
trict court  is 

Affirmed. 


John  PEa>BRsoN,  appellant,  v.  Sottth  Omaha  National 

Bank,  appellee. 

FII.BD  Junx  15, 1897.    No.  7813. 

Bunk  Depofldt:  Tbttbt  Funds:  Liability  of  Bank:  Evidencb.  The  evi- 
dence In  this  case  examined  and  held  not  to  Justify  the  claim  of  the 
appellant  that  the  appellee,  a  bank,  should  be  held  liable  as  a 
trustee  for  the  amount  of  the  proceeds  of  a  sale  of  cattle  made  by 
a  live  stock  commission  firm,  which  proceeds,  in  the  name  of  said 
firm,  had  been  deposited  with  the  said  bank,  notwithstanding  the 
fact  that  the  said  bank  in  the  ordinary  course  of  business  had  paid 
out  a  part  of  the  same  on  the  checks  of  the  said  firm  and  had  ap- 
plied the  balance,  the  proceeds  of  the  collection  of  a  collateral,  on 
the  indebtedness  of  said  firm  to  said  bank  for  the  security  of  which 
Indebtedness  the  said  collateral  had  been  transferred  to  the  bank 
before  the  cattle  had  been  sold. 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Ambrosie,  J.    Affirmed. 

Smith  d  Sheeatiy  for  appellant. 

.  Charles  Offutty  contra. 

Eyan,  C. 

This  was  an  action,  in  equity  brought  in  the  district 
court  of  Douglas  county  to  hold  the  appellee  liable  for 
the  proceeds  of  the  sale  of  a  certain  car  load  of  cattle. 
The  cattle  were  shipped  from  Seward  by  the  appellant 
<m  the  30th  day  of  July,  1893.  They  were  sold  on  July 
31|  1893,  by  Gasman  &  Dudley,  a  live  stock  commission 
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tirm  doing  business  at  the  stock  yards  in  South  Omaha. 
The  proceeds  of  this  sale  amounted  to  |952.42,  out  of 
which  there  were  paid  certain  charges  of  freight,  yard- 
age, and  the  compensation  of  the  commission  firm,  so  that 
the  net  proceeds  were  |907.07.  This  entire  amount  the 
firm  of  Gasman  &  Dudley,  in  its  own  name  and  with  the 
knowledge  of  appellant,  deposited  in  the  bank  which  is 
the  appellee  herein.  There  is  no  evidence  that  this  bank 
knew  or  had  any  reason  to  suppose  that  appellant  was 
interested  in  the  deposit  above  referred  to,  which  was 
made  on  July  31,  1893.  On  the  same  day,  in  South 
Omaha,  the  firm  of  Gasman  &  Dudley  gave  to  appellant 
the  individual  check  of  that  firm  for  the  above  named 
net  sum  of  $907.07.  This  check  was  drawn  on  the  appel- 
lee payable  to  the  order  of  the  Jones  National  Bank, 
Seward.  On  the  day  after  it  was  drawn  the  appellant 
took  this  check  to  the  Jones  National  Bank  at  Seward, 
and  on  said  check  received  the  full  amount  therein 
named.  On  the  3d  day  of  August,  1893,  this  check  was 
presented  for  payment  to  appellant  and' payment  was 
refused,  thereupon  there  w^as  a  protest  for  non-payment. 
This  check  was  then  returned  to  the  bank  at  Seward,  and 
upon  being  notified  of  its  non-payment,  the  appellant  took 
up  this  check  and  is  now  its  holder.  The  firm  of  Gasman 
&  Dudley  ceased  to  do  business  on  August  2,  1893,  and 
at  that  time  was  insolvent.  Mr.  Dudley,  the  sole  mem- 
ber of  the  firm  remaining  in  this  state,  testified  that  the 
firm  of  Gasman  &  Dudley  was  probably  insolvent  on 
July  31,  1893.  The  proceeds  of  the  sale  of  appellant's 
car  load  of  cattle  were  lost  through  the  insolvency  of 
Gasman  &  Dudley,  and  the  question  now  presented  is 
whether  this  loss  should  be  borne  by  the  appellant  or  by 
the  appellee.  The  district  court  was  not  of  the  opinion 
that  a  trust  character  had  been  so  impressed  upon  the 
deposit  in  the  bank  that  on  account  of  such  trust  charac- 
ter it  could  be  claimed  by  the  appellant,  and  accordingly 
dismissed  the  action.  The  theory  of  appellant  is  that  the 
firm  of  Gasman  &  Dudley  was  insolvent  when  the  cattle 
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were  sold  on  July  31;  that  said  firm  on  that  day  was  in- 
debted to  appellee,  and  from  the  fact  that  the  instrument 
by  virtue  of  which  the  deposit  was  made  showed  that 
the  amount  of  such  deposit  had  been  derived  from  the 
sale  of  cattle  made  by  Gasman  &  Dudley  as  agent,  and 
not  as  the  property  of  said  firm,  this  deposit  was  im- 
pressed with  a  trust  character.    The  manner  in  which  it 
is  insisted  the  appellee  has  diverted  this  fund  from  its 
proper  use  is  described  in  the  brief  filed  on  behalf  of 
appellant  in  this  language:  ^^The  facts  are  that  Gasman 
&  Dudley  were  insolvent  and  were  closed  up  by  the 
defendant  August  1st,  1893.     Before  this  order  from 
Swift  &  Co.  for  the  proceeds  of  the  plaintiff's  stock  was 
deposited  in  the  defendant  bank  checks  drawn  by  Gas- 
man &  Dudley  in  favor  of  other  parties  had  been  pre- 
sented to  and  paid  by  the  defendant  bank,  and  an  over- 
draft  amounting   to   several   hundred    dollars    existed 
against  Gasman  &  Dudley.     When  this  order  was  depos- 
ited it  was  used  by  the  defendant  bank  to  liquidate  this 
overdraft.     In  other  words,  the  proceeds  of  the  plaintiflf 's 
stock  was,  without  the  knowledge  or  consent  of  the 
plaintiff,  or  Gasman  &  Dudley  either,  for  that  matter,  ap- 
plied by  the  bank  to  the  payment  of  a  pre-existing  debt  in 
favor  of  the  defendant  bank  and  of  Gasman  &  Dudley." 
There  was  introduced  in  evidence  by  appellant  a  writ- 
ten transcript  from  a  book  of  the  appellee  showing  the 
condition  of  the  bank's  account  in  1893  of  Gasman  &  Dud- 
ley, between  the  14th  day  of  July  and  the  2d  day  of  Au- 
gust, inclusive  of  both  days  just  named.    This  account 
shows  that  on  the  14th,  15th,  18th,  22d,  24th,  25th,  and 
26th  days  of  July  of  the  year  named  the  account  of  said 
firm  with  appellee  was  overdrawn  in  different  amounts, 
ranging  from  |27.35  to  |1,800.20.     On  July  17,  19,  20,  21, 
27,  28,  and  29  there  were  credits  in  favor  of  said  firm  in 
said  book  in  different  amounts,  the  least  of  which  was 
1143.24  and  the  greatest  was  |3,991.60.     On  the  morning 
of  July  29th  there  was  a  balance  to  the  credit  of  Gasman 
&  Dudley  of  |584.25.     On  that  day  the  account  of  the  firm 
11 
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was  credited  with  |1,500  in  one  item  and  {2,283.33  in  an- 
other. There  were  checks  paid  that  day  out  of  this  ac- 
count to  the  sum  of  |4,102.90.  This  left  to  the  credit  of 
Gasman  &  Dudley  the  sum  of  |264.68  to  commence  busi- 
ness with  on  the  morning  of  July  31st,  for  the  interven- 
ing day,  July  30th,  was  Sunday.  On  July  31st  there  was 
made  but  one  deposit,  of  the  sum  of  $1,034.90.  The  orig- 
inal deposit  slip  accompanying  this  deposit  was  intro- 
duced in  evidence  and  showed  that  the  $1,034.90  was 
made  up  of  four  items,  respectively  of  $952.42,  $30.40, 
$26.32,  and  $25.76.  Of  these  the  first  was  the  amount  of 
the  proceeds  of  the  sale  of  appellant's  cattle,  but  there 
was  no  indication  upon  this  deposit  slip  from  whence  any 
of  the  items  therein  described  had  been  derived.  On  the 
same  day  that  this  deposit  was  made  there  were  paid  nine 
checks  drawn  by  Gasman  &  Dudley  to  the  aggregate 
amount  of  $1,411.44.  The  appellant  urges  that  the  ap- 
pellee should  not  be  allowed  credit  for  the  payment  of 
one  of  these  checks,  in  particular, — ^that  of  John  P.  Dan- 
forth, — for  the  sole  reason  that  this  check,  as  appellant 
insists,  was  paid  before  the  deposit  was  made  on  the  31st 
and  therefore  must  have  been  paid  by  allowing  the  firm 
of  Gasman  &  Dudley  to  overdraw  its  account.  This  con- 
clusion is  reached  by  assuming  that  the  deposit,  as  was 
usually  the  case  with  deposits  of  the  proceeds  of  sales, 
must  have  been  made  late  in  the  afternoon,  whereas,  as 
shown  by  the  testimony  of  Mr.  Danforth,  this  check  was 
cashed  before  12  o'clock  noon  of  that  day.  It  may  well 
admit  of  doubt  whether  or  not,  in  the  face  of  the  general 
finding  of  the  court  in  favor  of  the  bank,  this  presump- 
tion should  be  entertained.  It  must,  however,  be  borne 
in  mind  that  the  bank  had  no  special  knowledge  of  the 
nature  of  the  deposit  which  included  the  proceeds  of  the 
sale  of  the  cattle  of  appellant.  By  the  testimony  of  Mr. 
Danforth  it  was  shown  that  he  received  a  check  drawn 
in  his  favor  on  the  29th  and  that  he  presented  it  for  pay- 
ment on  the  first  secular  day  thereafter.  This  check  was 
against  the  proceeds  of  sale  of  cattle  made  on  the  29th  of 
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July,  and  on  that  day  deposited  to  the  credit  of  Gasman 
&  Dudley,  just  as  were  the  proceeds  of  the  sale  of  the 
cattle  of  appellant  on  the  second  day  afterward. 

It  seems  to  us  that  there  is  in  this  transaction  no  cir- 
cumstance which  should  entitle  api>ellant  to  hold  the 
bank  liable  for  not  withholding  the  payment  of  the  check 
of  Mr.  Danf orth ;  that  the  check  for  the  proceeds  of  the 
sale  of  appellant's  cattle  might  be  paid  when  presented, 
as  it  subsequently  was  on  August  3d.  There  were  two 
checks  on  August  1st,  of  the  aggregate  amount  of  f56.48, 
against  the  account  of  Gasman  &  Dudley,  and  there  was 
a  dei>osit  in  said  account  of  ^128.35  on  the  same  day 
— reducing  the  overdraft  of  said  firm  to  |39.99.  With 
this  balance  against  that  firm  its  business  operations  be- 
gan on  August  2, 1893.  On  this  day  there  was  made  one 
deposit  of  1160.43,  followed  by  another  of  fl,498.50. 
There  were  three  checks,  the  cost  of  transmitting  a  tele- 
gram, and  a  demand  note  in  favor  of  the  bank  with  in- 
terest thereon  of  the  entire  amount  of  f  1,501.67,  together 
with  a  fee  for  collection  and  exchange,  of  f 2.  This  left 
a  balance  to  the  credit  of  Gasman  &  Dudley  of  only  17 
cents,  and  with  this  balance  in  its  favor  that  firm  ceased 
to  do  business.  The  appellant  has  directed  his  argument 
against  but  one  item  of  this  day's  transactions  and  that 
item  is  the  charge  of  the  amount  of  the  demand  note  and 
interest.  This  note  was  given  by  Gasman  &  Dudley  to 
appellee  on  July  29  and  the  firm  just  mentioned  was  cred- 
ited with  the  face  value  thereof  on  that  day.  Contempor- 
aiieously  with  the  execution  of  this  note  there  was  given 
the  bank,  as  collateral  security  to  said  note,  a  draft  for 
tl,500  drawn  on  Henry  Hobson,  a  shipper  of  live  stock 
at  Cozad.  This  draft  was  forwarded  for  collection  and 
was  paid  in  Cozad  on  July  31.  The  net  proceeds  of  this 
collection,  amounting  to  f  1,498.50,  were  received  by  ap- 
pellee on  August  2d,  and  at  once  credited  in  its  account 
with  Gasman  &  Dudley.  At  the  same  time  the  amount 
of  the  demand  note  was  entered  as  a  debit  item  in  the 
same  account.    Aside  from  the  small  expense  of  making 
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and  remitting  this  collection,  which  expense  was  charged 
against  Gasman  &  Dudley,  this  transaction  amounted  to 
giving  a  credit  to  that  firm  on  the  29th  of  July  of  f  1,500, 
— ^the  amount  of  the  demand  note  of  that  date, — ^the  for- 
warding for  collection  of  an  equal  claim  put  up  as  collat- 
eral to  said  note,  and,  upon  the  receipt  of  the  proceeds 
of  this  collection,  the  taking  up  therewith  of  the  demand 
note  with  its  accrued  interest.  This  collateral  was  re- 
ceived for  a  specific  purpose  by  the  bank  and  applied  to 
that  purpose.  The  bank  made  this  demand  loan  in  the 
ordinary  course  of  business  and  in  the  ordinary  course 
of  business  received  collateral  security  upon  said  loan, 
and  this  collateral  was  forwarded  as  a  collection  by  the 
bank  solely  for  its  own  benefit.  The  mere  fact  that  the 
amount  of  this  particular  collection,  when  received  by 
the  bank,  was  entered  in  its  account  with  Gasman  & 
Dudley  as  a  credit  in  favor  of  that  firm,  did  not  change 
its  intrinsic  character  nor  deprive  the  appellee  of  the 
right  to  apply  it  as  the  proceeds  of  the  collection  of  col- 
lateral security  held  by  it  It  is  clear  from  this  analysis 
of  the  items  concerning  which  appellant  has  complained, 
that  there  is  in  this  case  no  ground  for  the  application 
of  the  rule  which  was  enforced  in  Cody  v.  South  Omaha 
Nat.  Banky  46  Neb.,  756,  and  the  judgment  of  the  district 

court  is  accordingly 

Affirmed. 
NoBVAii,  J.,  not  sitting. 


Peter  L.  Holiand,  appellant,  v.  Chicago,  Burlingt- 
TON  &  QuiNCY  Railroad  Company,  appellee. 

Filed  Jitne  15, 1897.    No.  7399. 

1.  New  Trial:  Bill  of  Exceptions:  Neglect  op  Stenographeb:  Re- 
view. A  party  or  his  attorney  is  Justified  in  relying  upon  the 
stenographic  reporter  for  a  transcript  of  the  oral  proceedings 
of  a  trial,  and  if,  without  fault  on  his  part,  such  transcript  cannot 
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be  famished  by  the  reporter,  and  in  consequence  of  this  inability 
a  bill  of  exceptions  cannot  be  had,  a  court  of  equity  in  a  proper 
case  will  grant  a  new  trial. 

2. : : .    A  litigant  should  not  be  deprived  of  the  right 

to  have  his  case  heard  in  a  court  of  last  resort  on  account  of  the 
failure  of  the  official  stenographer  to  furnish  him  with  a  copy  of 
the  testimony. 


S. :  :  ,    It  will  not  serve  to  impair  or  modify  the 

operation  of  the  above  rules  to  show  that  a  party  in  error  proceed- 
ings might  be  furnished  with  a  transcript  of  evidence  preserved 
In  a  trial  of  the  same  case  had  before  that  wherein  the  reporter  is 
unable  to  furnish  a  transcript,  for,  while  it  is  probable  that  the 
evidence  in  one  trial  resembled  that  in  the  other,  it  is  not  by  the 
court  to  be  presumed  that  there  was  absolute  identity  with  respect 
to  the  history  of  alleged  errors. 

Appeal  from  the  district  court  of  Lancaster  county. 
Heard  below  before  Hall,  J.    Reversed, 

B.  F.  Johnsouy  for  appellant. 

J.  W.  Deweese  and  F.  E.  Bishop^  contra. 

Ryan,  CL 

The  petition  in  equity  filed  by  the  appellant  in  the 
district  court  of  Lancaster  county  in  this  case  contained 
averments  that  in  said  court  in  a  certain  case  wherein 
appellant  had  been  plaintiff  and  the  appellee  had  been 
defendant  there  had  been  a  judgment  adverse  to  the  de- 
fendant; that  within  the  forty  days  allowed  by  the  court 
for  settling  a  bill  of  exceptions  plaintiff  had  applied  to 
the  stenographic  reporter  of  said  court,  who  had  taken 
shorthand  notes  of  the  evidence,  for  a  transcript  of  the 
same  that  plaintiff  might  prepare  his  proposed  bill  of 
exceptions;  that  by  reason  of  having  lost  a  part  of  his 
said  notes  the  said  reporter  was  unable  to  furnish  a 
transcript  as  required ;  that  the  plaintiff  had  relied  upon 
being  able  to  obtain  a  transcript  of  the  evidence  and 
therefore  had  not  taken  down  the  testimony  in  writing; 
that  the  failure  to  prepare  the  bill  of  exceptions  was  due 
solely  to  the  loss  of  said  notes  by  the  reporter,  and  not 
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to  any  negligence  of  the  plaintiff  or  his  attorney,  and 
that  plaintiff,  by  reason  of  said  inability  to  prepare  a  bill 
of  exceptions,  was  unable  to  secure  a  review  of  his  case  in 
the  supreme  court.'  There  was  a  prayer  for  a  new  trial 
and  for  general  equitable  relief.  There  was  an  answer 
in  denial  in  connection  with  averments  that  a  bill  of  ex- 
ceptions might  have  been  prepared  without  the  missing 
parts  of  the  stenographic  notes,  which,  as  the  appellee 
alleged,  embraced  but  a  small  part  of  the  testimony  in 
question.  There  was  a  reply  by  which  the  averments  of 
the  answer  were  denied.  The  district  court  made  find- 
ings of  fact,  from  which  it  appears  that  previous  to  the 
trial  above  referred  to  there  had  been  a  trial  of  the  same 
case  in  which  another  reporter  had  acted,  and  that  the 
minutes  of  the  testimony  on  the  trial  first  in  order  of  time 
were  still  in  existence  and  might  be  made  use  of  in  tke 
preparation  of  a  bill  of  exceptions  showing  what  evi- 
dence was  introduced  on  the  final  trial.  There  was  also 
a  finding  of  a  deposition  used  in  both  trials  which  might 
also  be  used  in  accomplishing  the  purpose  indicated.  It 
was  also  specially  found  that  a  portion  of  the  notes  of 
the  stenographer  had  been  lost,  but  that  the  plaintiff  had 
made  no  effort  to  prepare  a  bill  of  exceptions,  except  to 
ask  a  transcript  of  the  evidence  from  the  reporter.  There 
was  a  dismissal  of  the  petition,  and  to  review  the  judg- 
ment thereon  this  appeal  is  prosecuted. 

In  Gurran  v.  WilcoXy  10  Neb.,  449,  it  was  held  that  a 
party  litigant  had  the  right  to  rely  on  being  furnished 
with  a  transcript  of  the  testimony  of  the  court  reporter 
in  the  preparation  of  a  bill  of  exceptions.  In  State  v. 
Gasliriy  32  Neb.,  291,  this  proposition  was  reasserted  with 
approval,  and  in  that  connection  it  was  said:  "A  litigant 
should  not  be  deprived  of  the  right  to  have  his  case  heard 
in  a  court  of  the  last  resort  on  account  of  the  failure  of 
the  official  stenographer  to  furnish  him  with  a  copy  of 
the  testimony."  It  was  immaterial  whether  or  not  there 
were,  after  the  close  of  the  second  trial,  complete  data 
on  which  the  entire  evidence  on  the  first  trial  sodght  have 
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been  reproduced.  There  is  a  strong  probability,  perhaps, 
that  the  proofs  on  one  trial  very  closely  resemble  those 
produced  on  another  trial  in  the  same  case.  In  an  error 
proceeding  the  possible  difference  may  become  very  ma- 
terial. It  is  provided  by  section  309,  Code  of  Civil  Pro- 
cedure, in  regard  to  exceptions,  that  no  particular  form  is 
necessary,  but  that  *^he  exception  must  be  stated,  with  so 
much  of  the  evidence  as  is  necessary  to  explain  it,  and  no 
more,  and  the  whole  as  briefly  as  possible."  In  the 
first  trial  the  same  questions  as  to  the  "admissibility  of 
testimony  may  not  have  been  gresented  as  was  presented 
at  the  last  trial.  "A  judgment  rendered  or  final  order 
made  by  the  district  court  may  be  reversed,  vacated,  or 
modified,  by  the  supreme  court  for  errors  appearing  on 
the  record."  (Code  of  Civil  Procedure,  sec,  582.)  What 
we  wish  to  enforce  by  these  quotations  from  the  statute 
is  that  by  error  proceedings  it  is  not  intended  that  in  the 
supreme  court  there  shall  be  a  trial  de  novo.  The  proceed- 
ings in  such  case  are  for  the  review  of  alleged  errors,  and 
these  must  have  been  properly  excepted  to  in  the  district 
court  and  by  petition  in  error  must  be  specifically  pointed 
out  in  the  supreme  court.  The  very  particularity  re- 
quired in  each  court  necessarily  implies  on  the  part  of 
the  complaining  party  the  correlative  right  of  selection 
of  particular  questions  with  a  view  to  the  presentation  of 
the  special  points  involved.  It  would  therefore  be  ex- 
tremely dangerous  to  require  him  to  act,  not  upon  an 
exact  transcript  of  the  evidence  which  the  law  provides 
he  shall  be  entitled  to  secure  at  the  hands  of  the  official 
stenographer,  but  upon  a  transcript,  at  best,  only  approx- 
imately correct.  As  the  appellant  was  free  from  blame 
for  the  loss  of  the  reporter's  notes  he  should  not  be  held 
responsible  upon  an  assumption  that  if  the  transcript  had 
been  sooner  ordered  it  could  have  been  furnished.  The 
appellant  gave  the  order  for  his  transcript  within  the 
time  limited  for  that  purpose,  and  there  should  be  no  in- 
ference that  if  he  had  been  more  diligent  than  the  require- 
ment of  the  court  demanded,  the  official  reporter  might 
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have  been  able  to  supply  the  necessary  transcript.  The 
judgment  of  the  district  court:  is  reversed  and  this  case 
is  remanded,  with  instructions  to  allow  a  new  trial  in  the 
case  wherein  the  notes  of  the  testimony  were  lost  by  the 
official  report;er. 

BeYEBSBD  and  BEBiANDED. 


Scottish- American  Mortgage  C5ompant,  appellee,  v. 
William  Bigsby  et  al.,  appellants. 

Filed  June  15, 1897.    No.  7892. 

1.  Judicial  Sales:  Objections  to  Confirmation.   Certain  objections  to 

the  confirmation  of  a  foreclosure  sale  involving  only  questions  of 
fact  considered,  and  Tield  not  well  taken  in  view  of  the  evidence 
adduced. 

2.  :  Appraisement:  Objections.  An  objection  that  the  appraise- 
ment was  too  low  held  made  too  late  when  not  urged  till  after  the 
sale. 

Appeal  from  the  district  court  of  Buffalo  county. 
Heard  below  before  Holcomb,  J.    Affinned. 

Francis  O.  Earner ^  for  appellants. 

Dryden  d  Main^  contra. 

eyan,  a 

The  appeal  in  this  case  is  from  the  orders  of  the  district 
court  of  Buffalo  county  in  overruling  a  motion  of  the 
appellants  to  set  aside  a  sale  under  a  decree  for  the  fore- 
closure of  a  mortgage  and  in  confirming  such  sale.  The 
motion  to  set  aside  the  sale  was  based  on  grounds  which 
will  now  be  considered  separately. 

It  was  first  urged  that  notice  of  the  sale  was  not  pub- 
lished for  30  days  previous  to  the  sale.  As  the  sheriff 
in  his  return  stated  that  he  had  caused  a  notice  of  the  sale 
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to  be  published  more  than  30  days  previous  to  the  sale 
this  proposition  can  receive  no  further  consideration. 

In  respect  to  the  next  complaint, — that  the  notice  of 
sale  was  insufficient, — we  must  say  that  we  have  not  been 
able  to  discover  any  ground  for  this  criticism.  The  objec- 
tion is  so  general  in  its  nature  that  it  is  doubtful  whether 
under  it  the  district  court  was  bound  to  search  for  errors. 
Certainly  that  court  was  scarcely  to  be  held  at  fault  in 
finding  none.  It  was  urged  in  the  motion  in  question 
that  the  amount  for  which  the  foreclosure  was  had  was 
not  stated  as  being  the  same  in  the  decree  and  in  the 
notice  of  sale.  In  each  the  sum  named  was  fl,370.86, 
but  in  the  notice  of  sale  there  was  in  addition  a  statement 
of  the  amount  of  accruing  costs.  This  was  not  a  material 
variance.  The  objection  that  the  appraisement  was  too 
low  came  too  late  after  the  sale.  (Vaiight  v,  Foxworthy, 
38  Neb.,  790.)  The  appraisement  shows  that  the  interest 
of  defendants,  Bigsby  and  others,  was  appraised,  and  the 
objection  that  the  interest  was  not  appraised  has  there- 
fore no  weight.  There  was  no  evidence  to  support  the 
other  objections  which  involved  merely  the  existence  of 
alleged  facts.  The  district  court  must  therefore  be  as- 
sumed to  have  properly  overruled  the  motion  to  set  aside 
the  sale,  and  both  that  ruling  and  the  order  confirming 

the  sale  are  accordingly 

Affirmed. 


Union  Pacific  Railway  Company  v.  Mary  A.  Langan. 

'         '  Filed  June  15, 1897.    No.  7340. 

Contract  for  Shipment  of  Live  Stock:  Negligence:  Action  Against 
Cabbieb  fob  DAitfAGEs:  Verdict  fob  Plaintiff.  The  evidence  in 
this  case  examined,  and  held  to  sustain  the  verdict. 

Error  from  the  district  court  of  Hall  county.    Tried 
below  before  Thompson,  J.    Affirmed. 
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J.  M.  Thurstoriy  W.  R.  Kelly  and  E.  P.  Smithy  for  plaintiff 
in  error. 

Abbott  &  Caldwell  J  contra. 

I 

Eyan,  CL 

On  the  25th  day  of  April,  1892,  a  contract  was  entered 
into  between  the  agent  of  the  defendant  in  error  as  ship- 
per and  the  Union  Pacific  Railway  Company.  By  the 
terms  of  the  contract  the  railway  company  undertook  to 
transport  three  double-deck  car  loads  of  sheep  from  Wood 
River  to  Fremont.  When  these  cars  reached  Grand 
Island  it  was  discovered  that  one  end  of  the  upper  deck 
of  one  of  the  cars  had  fallen  and  that  by  this  fall  some 
of  the  sheep  in  that  car  had  been  injured  and  others  had 
been  killed.  This  car  was  taken  to  the  stock  yards  in 
Grand  Island  and  the  living  sheep  were  transferred  to 
a  suitable  car  and  forwarded  by  a  train  which  followed 
that  in  which  the  two  other  cars  had  meantime  been 
hauled  to  Chicago.  There  was  a  verdict  and  judgment 
in  the  district  court  of  Hall  county  in  the  sum  of  $979.71, 
the  value  of  the  entire  car  load  of  sheep  which  had  been 
shipped  in  the  car  wherein  a  part  of  the  upper  deck  had 
fallen  before  it  reached  Grand  Island.  By  the  aforesaid 
contract  it  was  provided  that  the  shipper  "agrees  to  load 
and  unload  and  reload  all  said  stock  at  his  own  expense, 
and  to  feed,  water,  and  attend  the  same  at  his  own  ex- 
pense and  risk,  while  it  is  in  the  stock  yards  of  said  com- 
pany awaiting  shipment  and  while  on  the  cars  or  at  the 
feeding  or  transfer  points,  or  where  the  same  may  be  un- 
loaded for  any  purpose."  It  was  further  provided  in  the 
contract  of  shipment  as  follows:  "The  said  shipper  him- 
self assumed  the  duty  of  properly  and  securely  placing  all 
the  said  stock  in  the  cars,  and  keeping  said  cars  securely 
locked  and  fastened,  so  as  to  prevent  escape  of  such  stock 
therefrom.  In  case  the  said  company  shall  furnish  any 
laborer  or  laborers  to  assist  in  loading  or  unloading  said 
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stock  at  any  point  no  additional  charge  will  be  made 
therefor,  and  such  laborer  or  laborers  shall,  while  so  en- 
gaged, be  deemed  exclusively  the  employes  of  said  ship- 
per; and  the  said  company  shall  not  be  liable  for  any- 
thing done  or  omitted  to  be  done  by  such  laborer  or  labor- 
ers while  so  engaged.'^ 

Plaintiff  in  error  insisted  in  the  district  court,  and  still 
insists,  that  the  shipper  overloaded  the  car  in  which  the 
deck  fell,  and  that  this  was  in  violation  of  one  of  the 
above  quoted  undertakings.  The  freight  charge  was  on 
19,000  pounds,  and  the  sheep  in  this  car  weighed  less  than 
this  figure  fixed  by  the  carrier.  The  jury,  therefore,  was 
justified  in  finding  that  this  car  was  not  overloaded. 

It  is  furthermore  argued  by  the  plaintiff  in  error,  in 
view  of  the  above  extracts  from  the  contract  of  shipment, 
that  it  was  the  duty  of  the  shipper  to  accompany  and 
care  for  his  sheep,  and  that  his  failure  to  accompany  and 
care  for  the  car  load  left  at  Grand  Island  was,  in  effect, 
an  abandonment  of  that  car  load,  from  which  abandon- 
ment it  resulted  that  the  employes  of  the  railway  com- 
pany were  required  to  care  for  the  sheep,  and  that  for  any 
negligence  in  that  respect  the  railway  company  could  not 
be  held  liable  under  the  conditions  of  the  shipping  con- 
tract above  quoted.  There  were  three  cars  loaded  with 
sheep  of  Mrs.  Langan  shipped  at  the  same  time.  Her 
liusband  accompanied  and  cared  for  the  sheep  until  the 
train  reached  Grand  Island.  Here  one  car  load  was  de- 
tained by  the  railway  company  and  Mr.  Langan  went  for- 
ward with  the  other  two  cars.  The  plaintiff  in  error  took 
the  depositions  of  the  persons  who,  in  transit,  took  care 
of  the  detained  car  load  of  sheep  until  these  sheep  were 
delivered  at  the  stock  yards  in  Chicago,  and  from  this  evi- 
dence it  seems  clearly  established  that  there  was  no  fail- 
ure to  properly  take  care  of  these  sheep  during  this  time. 
The  only  evidence  as  to  injuries  received  was  that  which 
indicated  that  the  cause  of  the  injuries  was  the  above  men- 
tioned falling  of  the  upper  deck  of  the  car.  The  jury 
could,  and  we  think  under  the  circumstances  should,  have 


108  NEBRASKA  REPORTS.  [Vol.  52 


Union  P.  R.  Go.  v.  lAngan. 


found  that  the  injuries  which  decreased  the  value  of  this 
car  load  of  sheep  were  sustained  at  the  time  of,  or  before, 
peaching  Grand  Island.  Mr.  Langan  could  not  be  said 
to  be  guilty  of  negligence  in  electing  to  accompany  the 
two  cars,  instead  of  remaining  with  one,  and,  at  any  rate, 
there  was  no  evidence  whatever  that  this  election  was 
the  occasion  of  any  injuries  to  the  sheep  being  shipped. 
It  therefore  seems  to  us  that  there  is  no  ground  for  the 
complaints  made  in  regard  to  the  course  pursued  by  Mr. 
Langan,  nor  should  there  be  of  the  action  of  the  jury  in 
holding  the  plaintiff  in  error  liable  for  such  injuries  as 
the  sheep  sustained,  on  the  theory  that  these  injuries  had 
been  received  before  they  left  Grand  Island.  In  this 
view  of  the  case  there  is  involved  no  question  of  inter- 
state commerce  on  the  theory  of  the  railroad  company 
itself,  for  on  its  behalf  it  is  strenuously  urged  that  its 
duties  with  respect  to  this  shipment  by  contract  ended 
at  Fremont  in  this  state. 

It  appears  from  the  evidence  that  the  plaintiff  in  error, 
as  it  argues  it  had  the  right  to  do,  caused  the  car  load  of 
sheep  which,  as  it  says,  Mr.  Langan  abandoned  at  Grand 
Island,  to  be  shipped  to  Chicago  and  there  sold,  and  that 
the  proceeds  of  said  sale  were  paid  to  plaintiff  in  error. 
There  should  be  no  inference  of  unfairness  from  this  for 
an  amicable  arrangement  was  afterwards  made  between 
the  contestants,  for  these'  proceeds  to  be  paid  to  defend- 
ant in  error  without  either  party  waiving  any  right  by 
reason  of  such  payment.  We  mention  the  fact  that  the 
sale  was  on  account  of  the  railway  company  merely  as 
introductory  to  another  remark,  and  that  is,  that  it  is 
conceded  on  all  hands  that  the  sale  was  for  the  full  value 
of  the  car  load  of  sheep  in  the  condition  in  which  they 
were  when  sold  in  Chicago.  The  other  two  car  loads  were 
sold  in  the  same  market  and  at  almost  the  same  time  as 
this  particular  car  load  and  there  was  evidence  showing 
liow  the  different  car  loads  compared  and  for  what  each 
sold,  from  which  showing  and  comparison  the  jury  was 
able  to  judge  for  how  much  less  the  injured  sheep  sold 
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than  they  would  have  sold  if  these  sheep  had  not  been 
injured.  The  verdict  was  less  than  this  proof  justified, 
and  the  plaintiff  in  error  has  no  good  ground  for  com- 
plaint with  respect  to  the  amount  found  due. 

There  is  found  no  error  in  the  record  and  the  judg- 
ment of  the  district  court  is 

Affirmed. 

Harrison,  J.,- took  no  part  in  the  final  determination 
of  this  ease. 


M.  D.  Hathaway  et  al.,  appellants,  v.  F.  Nelson 

ET  AL.,  APPELLEES. 

Fn^D  June  16, 1897.    No.  7365. 

Voreclosure  of  Tax  Lien:  Limitation  of  Action.  An  action  for  the 
foreclosure  of  a  tax  lien  cannot  be  maintained  after  the  lapse  of 
more  than  nine  years  from  the  datiB  of  the  tax  sale  by  virtue  of 
which  such  lien  is  claimed  to  have  originated. 

Appeal   from   the   district   court   of   Knox   county. 
Heard  below  before  Robinson,  J..  Affirmed. 

Joy^  Call  d  Joj/y  for  appellants. 

J.  C.  RoUiisotij  Solotnon  Draper,  and  Isaac  Powers,  Jr., 
contra, 

Ryan,  CL 

This  action  was  tried  in  the  district  court  of  Knox 
county  as  one  for  the  foreclosure  of  liens  for  taxes  paid 
on  certain  real  estate  assessed  for  the  years  from  1875 
to  1881,  inclusive.  The  tax  sale  for  the  payment  of  these 
taxes  was  had  on  January  15,  1883.  Subsequently,  the 
assignee  of  the  certificate  of  purchase  paid  taxes  on  the 
same  land  for  the  years  beginning  with  the  year  1882  and 
ending  with  the  year  1890,  inclusive  of  those  first  and 
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last  named.  This  action  was  begun  May  14,  1892,  con- 
sequently between  that  time  and  the  date  of  the  afore- 
said sale  a  period  of  more  than  nine  years  had  intervened. 
The  bar  of  the  statute  was  for  this  reason  complete  be- 
fore this  suit  was  instituted.  (See  Alexander  v.  Thacker, 
43  Neb.,  494,  and  cases  therein  cfted.)  The  judgment  of 
the  district  court  dismissing  plaintiffs'  action  is  there- 
fore 

Affirhsd. 
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Charles  E.  Perkins,  Trustee,  appellant,  v.  Edward 

Potts,  appellee. 

Filed  Junb  15, 1897.    No.  9235. 

1.  Landlord  and  Tenant:  Advebsb  Possession.  One  who  takes  pos- 
session of  real  estate  as  the  tenant  of  another  cannot  hold  said 
real  estate  adversely  to  his  lessor  without  first  haying  actually  or 
constructively  surrendered  the  premises  to  him. 

2. : :  Attornment.    Where  a  tenant  In  possession  without 

his  landlord's  consent  attorns  to  a  third  party, — the  latter  not  hav- 
ing acquired  the  interest  of  the  landlord  in  the  real  estate  either 
by  grant  or  operation  of  law, — the  possessory  rights  of  the  landlord 
are  not  thereby  affected  as  such  an  attornment  is  void. 

8.  Vendor  and  Vendee:  Forfeiture  of  Contract:  Right  op  Posses- 
sion: Injunction.  The  vendee  of  an  executory  contract  for  the 
sale  of  real  estate,  by  virtue  of  such  contract,  entered  into  pos- 
session, made  certain  improvements  upon  the  premises,  and  partly 
performed  his  contract  of  purchase.  Afterwards  the  vendee,  while 
in  default  of  the  performance  of  his  part  of  the  contract  of  pur- 
chase, leased  the  premises  to  a  tenant  for  one  year  and  put  him  in 
possession.  The  vendor,  by  reason  of  the  default  of  the  vendee* 
and  in  pursuance  of  the  provisions  of  the  contract  of  sale,  de- 
clared the  same  forfeited  and  demanded  possession  of  the  prem- 
ises from  the  vendee.  The  possession  was  not  surrendered  and 
thereupon  the  vendor  went  upon  the  premises  and  induced  the 
tenant,  without  the  vendee's  knowledge  or  consent,  to  accept  a 
lease  from  him,  the  vendor,  for  said  premises.  The  vendee  forci- 
bly entered  and  removed  part  of  the  crops  grown  by  his  tenant, 
and  threatened  to  enter  and  remove  the  remainder,  and  the  vender 
applied  to  the  district  court  for  a  perpetual  Injunction  to  restrain 
the  vendee's  entrance  upon  the  premises.  HM^  That  the  applica- 
tion  was  properly  denied. 
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AppfiAii  ftrom  the  district  court  of  Buffalo  county. 
Heard  below  before  SuUiiVAN,  J.    Affirmed. 

Warren  Prattj  for  appellant. 

Dry  den  d  Main,  contra. 

BAGANy  OL 

Tkis  case  is  submitted  under  rule  2,  and  from  the 
printed  abstract  we  ascertain  the  following  undisputed 
fiftcts:  On  the  1st  day  of  November,  1887,  the  appellant 
was  the  owner  of  a  tract  of  land  in  Buffalo  county,  Ne- 
braska, and  on  said  date  entered  into  a  written  contract 
with  one  Killgore,  in  and  by  which  the  appellant  agreed 
to  sell  and  Killgore  agreed  to  purchase  said  land.  KUl- 
gore  was  to  pay  for  said  land  the  sum  of  |2,240  on  the 
1st  day  of  November,  1897,  and  until  said  date  was  to  pay 
eight  per  cent  interest  annually  in  advance  on  said  pur- 
chase price,  such  payments  due  on  the  1st  day  of  Novem- 
ber each  year  from  the  date  of  the  contract  until  and  in- 
cluding the  1st  of  November,  1896.  In  pursuance  of  the 
contract  Killgore  entered  into  possession  of  the  real 
estate,  made  some  improvements  thereon,  paid  the  taxes 
thereon,  and  the  annual  interest  payments,  including  the 
payment  due  the  1st  of  November,  1892.  On  the  7th  of 
January,  1893,  Killgore  sold  and  assigned  her  interest  in 
the  contract  to  one  Hibbs  and  he  made  the  annual  inter- 
est payment  due  the  1st  of  November,  1893,  and  paid  the 
taxes  on  the  premises  for  said  year.  Default  was  made 
by  Hibbs  in  the  payment  of  the  1894  and  1895  taxes,  and 
default  in  the  payment  of  the  annual  interest  due  on  the 
first  days  of  November,  1894  and  1895.  On  the  10th  of 
December,  1895,  Hibbs  sold  and  assigned  all  his  interest 
in  the  contract  to  the  appellee.  The  appellee  took  pos- 
session of  the  real  estate  and  leased  it  to  a  tenant  by  a 
lease  which  expired  on  the  1st  day  of  March,  1897.  The 
contract  between  the  appellant  and  Killgore  provided 
that  time  should  be  of  the  essence  thereof;  that  in  case 
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default  was  made  in  the  payment  of  any  of  the  annual 
interest  payments,  or  in  the  payment  of  the  taxes  prom- 
ised to  be  paid  on  said  land  by  said  Killgore,  that  the 
appellant  should  have  the  right  to  declare  the  contract 
at  an  end;  that  all  rights  of  the  vendee  in  said  contract 
upon  such  election  and  declaration  of  the  vendor  should 
cease;  that  in  case  of  the  termination  of  said  contract  by 
such  election  of  the  vendor  all  payments  which  had  been 
made  thereon,  and  all  improvements  put  upon  said  prem- 
ises, should  be  retained  by  the  vendor  as  full  compensa- 
tion for  the  use  and  occupation  of  the  premises  by  the 
vendee,  and  that  in  case  the  vendor  should  elect  and 
cancel  said  contract  he  might  treat  the  purchaser  of  the 
premises  in  possession  thereof  as  a  tenant  holding  over. 
The  contract  further  provided  that  no  assignment  of  the 
vendee's  rights  therein  should  be  valid  unless  such  assign- 
ment should  be  endorsed  on  the  contract  or  permanently 
attached  thereto  and  countersigned  by  the  vendor.  The 
assignment  from  Killgore  to  Hibbs  was  duly  endorsed 
upon  the  contract,  or  at  least  it  was  formally  ratified 
and  approved  by  the  vendor.  The  assignment  made  by 
.Hibbs  to  appellee  does  not  appear  to  have  been  either 
endorsed  upon  the  contract  or  ratified  by  the  appellant. 
On  the  30th  of  December,  1895,  the  appellant  declared' 
the  contract  forfeited,  notified  Hibbs  of  such  forfeiture 
and  demanded  of  him  possession  of  said  premises.  On 
the  30th  of  January,  1896,  one  Knox,  the  appellee's  ten- 
ant, was  in  the  actual  possession  of  the  premises,  holding 
under  the  lease  already  mentioned  from  appellee,  which 
expired  by  its  terms  on  the  1st  day  of  March,  1897.  On 
said  30th  day  of  January,  1896,  the  agent  of  appellant 
went  upon  the  premises  and  induced  Knox  to  take  a  lease 
of  the  premises  from  the  appellant  for  the  year  1896. 
Appellee  had  no  notice  of  this  transaction  between  Knox 
and  appellant  until  some  thirty  days  after  it  occurred. 
Knox  remained  upon  the  premises  for  the  year  1896  and 
grew  a  crop  thereon.  After  part  of  the  crop  matured 
appellee  went  upon  the  premises  and  removed  therefrom 
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some  one  hundred  and  twenty  bushels  of  oats  grown 
thereon;  these  oats  appellant  at  once  replevied.  This 
replevin  suit  was  pending  when  the  present  action  was 
begun.  Thereupon,  in  the  district  court  of  Buffalo 
county,  this  action  was  brought  against  the  appellee  by 
the  appellant,  the  latter  alleging  in  his  petition  that  he 
was  the  owner  of  the  fee  and  in  the  possession  of  the  real 
estate  described  in  said  contract  already  mentioned  and 
the  owner  of  the  crops  grown  thereon  in  the  year  1896, 
and  that  the  appellee,  with  force  ^d  arms,  had  entered 
upon  the  said  premises  and  removed  therefrom  the  oats 
already  mentioned;  that  appellant  had  replevied  said 
oats,  and  that  the  replevin  action  was  still  pending;  that 
appellee  threatened,  and  would  unless  restrained  by  the 
court,  to  again  enter  upon  said  premises  and  remove 
therefrom  all  the  crops  grown  thereon  in  the  year  1896, 
and  that  the  appellee  was  wholly  insolvent,  and  the  ap- 
pellant prayed  for  a  perpetual  injunction  restraining  the 
appellee  from  entering  upon  said  premises,  interfering 
with  the  appellant's  possession  thereof,  or  with  any  of 
the  crops  thereon,  or  crops  that  might  thereafter  be 
grown  thereon.  On  the  final  hearing  the  court  dismissed 
the  i>etition  for  an  injunction  and  from  this  the  plaintiff 
below  appeals. 

If  the  appellant  was  in  the  rightful  and  peaceable  pos- 
session of  the  premises  at  the  time  appellee  entered  there- 
upon and  removed  therefrom  the  oats  afterwards  replev- 
ied, then  we  think  the  appellant  was  entitled  to  the  per- 
petual injunction  prayed  to  restrain  the  commission  of  the 
trespasses  threatened  by  the  appellee,  since  because  of 
the  appellee's  insolvency  the  ordinary  remedies  at  law 
would  not  have  afforded  the  appellant  adequate  relief. 
If  the  appellant  had  by  force  evicted  the  vendee,  or  his 
assignee  or  grantee,  and  thus  held  possession  of  the  prem- 
ises, we  do  not  think  any  court  would  have  been  justified, 
on  the  appellant's  application,  in  granting  a  perpetual 
injunction  to  restrain  the  vendee  of  said  real  estate,  his 
grantee  or  assignee,  from  a  re-entry.  From  the  evidence 
12 
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already  quoted  it  will  be  seen  that  while  the  appellant, 
after  declaring  the  forfeiture  of  the  real  estate  contract, 
did  not  by  force  evict  from  the  premises  the  vendee  of 
such  real  estate,  his  grantee  or  assignee,  yet  he  induced 
the  tenant  of  such  vendee  in  the  actual  possession  of  the 
premises  to  attorn  to  him,  the  ai)pellant  Is  the  appel- 
lant, then,  in  any  better  position  to  invoke  the  aid  of  the 
extraordinary  remedy  by  injunction  than  he  would  have 
been  in  had  he  evicted  the  vendee  from  the  premises  by 
force?    We  think  not. 

It  is  elementary  law  that  a  tenant  cannot  question  his 
landlord's  title;  that  he  who  takes  possession  of  real 
estate  as  the  tenant  of  another  cannot  hold  said  real 
estate  adversely  to  his  lessor  without  first  having  actu- 
ally or  constructively  surrendered  the  premises  to  him. 
We  know  of  no  exception  to  this  rule.  There  are  cases 
which  hold  that  a  tenant  in  possession  may  attorn  to  the 
assignee  or  grantee  of  the  landlord,  or  to  one  in  whom 
the  estate  has  become  vested  by  operation  of  law,  such 
as  a  sale  on  execution  or  decree  foreclosing  a  mortgage 
or  sale  under  some  other  judicial  proceeding,  but  these 
cases  are  not  exceptions  to  the  rule;  they  are  in  harmony 
with  it,  since  the  ijiterest  of  the  tenant  is  carved  out  of 
the  estate  of  the  landlord,  and  when  that  estate  passes  by 
grant  or  operation  of  law  to  a  third  party  the  tenant,  by 
attorning  to  such  third  party,  carries  out  his  contract 
with  his  original  landlord  to  hold  the  premises  in  subor- 
dination to  the  owner  of  the  legal  title.  The  rule  is  thus 
stated  in  Flanagan  v.  Pearson^  61  Tex.,  302:  "One  who 
receives  possession  of  land  from  another  as  his  landlord 
must  openly  repudiate  the  tenancy  thus  begun  and  give 
his  landlord  notice  thereof  before  an  attornment  by  him 
to  a  stranger  will  have  the  effect  to  constitute  his  posses- 
sion adverse  to  his  original  landlord's,  and  thus  make  it 
operate  as  a  disseizin."  In  ScJudtz  v.  Lindell,  33  Mo.,  172, 
it  was  said:  "The  attornment  of  a  tenant  to  a  stranger 
is  void  and  does  not  affect  the  possession  of  his  landlord." 
To  the  same  effect  see  Merchants  Bank  of  St.  LotUs  t?. 
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davifij  60  Mo.,  559,  and  Daiish  v.  Crane^  19  S.  W.  Rep. 
[Mo.],  61.  In  Bailey  v.  Moore^  21  111.,  165,  it  was  held 
that  a  tenant  had  a  right  to  attorn  to  one  who  had  ac- 
quired his  landlord's  title,  bnt  not  to  one  who  had 
acquired  a  title  hostile  to  his  landlord's,  although  such 
title  might  be  the  better  one.  To  the  same  effect  see 
Williams  v.  VanderUlt,  34  N.  E.  Rep.  [111.],  476.  The  doc- 
trine of  this  court  also  is  that  a  tenant,  by  surrendering 
possession  to  an  adverse  party,  cannot  deprive  his  land- 
lord of  his  right  to  the  possession  of  the  leased  premises. 
{Cralligher  v.  Connelly  23  Neb.,  391;  Mattis  v.  Robinson,  1 
Neb.,  3;  Thrall  v.  Omaha  Hotel  Co.,  5  Neb.,  295;  Mosher 
V.  Cole,  50  Neb.,  636,  and  cases  there  cited.) 

By  virtue  of  the  contract  of  sale  for  this  real  estate 
existing  between  the  appellant  and  the  vendee,  the  lat- 
ter's  assignee  was  in  possession  thereof.  He  had  not 
Yoluntarily  surrendered  such  possession  to  the  appellant, 
nor  had  his  right  to  such  possession  been  cut  off  by  a 
judgment  pronounced  in  any  legal  proceeding.  If  the 
vendee,  after  having  made  default  in  the  performance  of 
his  agreements  in  the  contract  of  purchase,  had  aban- 
doned the  premises  and  the  appellant  had  forfeited  the 
contract  and  peaceably  re-entered  possession  we  do  not 
doubt  but  that  he  would  have  been  entitled  to  an  injunc- 
tion to  restrain  the  vendee  from  re-entering,  at  least  until 
such  time  as  the  rights  and  equities  of  the  parties  in  the 
real  estate  could  have  been  determined.  But  that  is  not 
this  case.  The  vendee  has  never  abandoned  this  real 
estate  and  the  appellant  has  not  seen  fit  to  resort  to  any 
of  the  ordinary  remedies  afforded  by  the  law  to  regain 
possession  of  the  real  estate  or  to  extinguish  the  inter 
est — ^if  he  has  any — of  the  vendee  therein.  We  think, 
therefore,  that  the  transaction  between  the  agent  of  the 
api>ellant  and  the  vendee's  tenant  which  resulted  in  the 
tatter's  attorning  to  the  appellant  was  void  and  the  ap- 
pellant acquired  no  rights  whatever  thereby;  that  the 
apx>ellant  is  in  the  same  position,  with  reference  to  the 
right  to  the  possession  of  this  real  estate,  that  he  would 
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have  been  in  had  he,  on  the  vendee's  default,  entered  into 
possession  and  forcibly  evicted  the  vendee,  in  which  case 
he  certainly  would  not  have  been  entitled  as  a  matter  of 
right  to  call  upon  the  courts  to  perpetually  enjoin  the 
vendee  from  interfering  with  the  possession.  The  decree 
of  the  district  court  is  right  and  is 

Affibmbd. 


RosooB  Harshman  v.  Lillian  Ingwerson. 

Filed  Junie  15, 1897.    No.  8474. 

1.  Bastardy:  Evidbncb.  On  the  hearing  of  a  bastardy  proceeding  it  la 
error  for  the  district  court  to  admit  evidence  of  the  value  of  the 
services  rendered  by  the  attorneys  of  the  prosecutrix. 

2. :  Maintenance.    The  word  "maintenance,"  found  In  section  6, 

chapter  37,  Compiled  Statutes,  should  not  be  so  construed  as  to  in- 
clude the  value  of  the  services  of  the  prosecutrix's  attorneys. 

Error  from  the  district  court  of  C5ass  conntv.  Tried 
below  before  Chapman,  J.    Affirmed  conditionally. 

Matthew  Geringj  for  plaintiff  in  error. 

A.  N.  Sullivan,  contra. 

Ragan,  0. 

This  is  a  snit  instituted  by  Lillian  Ingwerson  against 
Roscoe  Harshman  to  charge  the  latter  with  the  mainten- 
ance of  her  illegitimate  child,  of  which  she  alleged  Harsh- 
man was  the  father.  To  review  the  judgment  rendered 
in  the  proceeding  by  the  district  court  of  Cass  county 
Harshman  prosecutes  here  a  petition  in  error. 

On  the  trial  of  the  case  the  district  court  permitted 
Miss  Ingwerson,  over  the  objection  of  Harshman,  to  put 
in  evidence  the  reasonable  value  of  the  services  of  the 
attorneys  employed  by  her  to  conduct  the  prosecution. 
The  court  found  the  value  of  these  services  to  be  t75|  and 
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by  its  judgment  charged  Harshman  with  the  payment  of 

that  sum  in  addition  to  the  payment  of  the  sum  of  | 

for  the  maintenance  of  said  child  and  the  costs  of  such 
prosecution.  The  admission  in  eyidence  of  the  yalue  of 
the  services  of  Miss  Ingwerson's  counsel  and  the  charg- 
ing of  Harshman  with  the  value  of  said  services  were 
erroneous.  By  section  6,  chapter  37,  Compiled  Statutes, 
the  court  was  invested  with  jurisdiction  to  charge  Harsh- 
man  with  the  maintenance  of  this  illegitimate  child.  In 
Hanisky  v.  Kennedy^  37  Neb.,  618,  the  word  "maintenance" 
in  this  statute  was  construed,  and  it  was  there  held  to 
include  the  reasonable  costs  of  supporting  the  child  and 
the  necessary  expenses  incident  to  its  birth  and  its  burial. 
But  we  do  not  think  that  this  term  "maintenance"  should 
be  so  construed  as  to  include  the  value  of  services  ren- 
dered  by  an  attorney  for  the  prosecutrix.  The  defendant 
in  error  may  within  forty  days  from  this  date  remit  from 
the  judgment  rendered  as  of  its  date  the  sum  of  f  76.  In 
case  she  does  so,  the  judgment  of  the  district  court  will 
be  affirmed,  otherwise  it  will  stand  reversed. 

JUBGMSNT  ACOOBDINGLY. 


BoBERT  F.  Klokb  bt  al.  V.  August  Oakdbls. 

Filed  June  16, 1897.    No.  7354. 

L  B60  Judicata:  Land  Contbactb:  Foeeclosubb:  Deficiency  Jxtdg- 
MENT.  Where  suit  is  brought  to  foreclose  as  a  mortgage  an  execu- 
tory contract  for  the  sale  of  real  estate,  decree  rendered,  real  es- 
tate sold,  and  the  proceeds  applied  on  the  amount  found  due,  then, 
on  the  hearing  of  an  application  for  personal  Judgment  for  defi- 
ciency against  the  vendee  neither  party  can  relitigate  any  material 
issue  determined  by  such  decree. 


52    1171 
56    440 


:  :  :  Issues.    In  such  foreclosure  proceeding  the 

execution  of  the  contract,  the  identity  of  the  real  estate  described 
therein,  the  breach  of  the  same,  and  the  amount  remaining  due 
thereon,  are  material  issues  determined  by  the  decree. 
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3.  : :  .  When  such  a  decree  Is  rendered  upon  the  de- 
fault of  the  vendee  Its  effect  Is  the  same  as  if  he  had  personally 
appeared  and  litigated  the  issues  tendered  by  the  petition. 

4. :  :  :  Deficiency  Judgment.    Whether  a  district 

court  in  such  foreclosure  action,  sitting  as  a  court  of  equity,  with- 
out further  pleadings  may  render  a  personal  judgment  against 
the  parties  liable  for  such  deficiency  not  decided. 

5.  : : : .    But  whpn  a  formal  petition  is  filed  in 

such  case  for  a  deficiency  judgment,  the  party  liable  therefor  files 
an  answer  to  such  petition,  the  district  court  then  has  jurisdiction; 
and,  unless  a  jury  be  demanded,  may  itself  try  and  determine  the 
issues  presented  by  such  pleadings. 

Error   from   the  district  court  of  Cuming  county. 
Tried  below  before  Norris,  J.    Reversed. 

M.  McLaughlin^  for  plaintiffs  in  error. 

J.  C.  Crawford  and  G.  G.  McNish^  contra. 

Ragan,  C. 

A  brief  statement  of  facts  is  essential  to  a  clear  under- 
standing of  the  points  presented  and  decided  in  this  case. 
In  the  district  court  of  Cuming  county  Robert  F.  Eloke 
and  Otto  Bauman  brought  suit  against  August  Gardels, 
alleging  in  their  petition  that  on  a  date  named  they  were 
the  owners  of  certain  described  real  estate,  and  on  said 
date  they  sold  the  same  to  Gardels  for  a  stated  sum,  a 
certain  amount  of  which  purchase  money  Gardels  then 
paid,  and  agreed  to  pay  the  remainder  of  said  purchase 
money  on  the  1st  day  of  May,  1890;  that  on  the  date 
of  said  sale,  and  after  the  making  of  such  payment, 
they  executed  and  delivered  to  Gardels  a  memorandum, 
or  receipt,  in  writing,  reciting  the  receipt  of  part  of  the 
purchase  money  for  said  land  from  Gardels,  the  sale  of 
the  land  to  him,  the  purchase  price,  when  the  balance  of 
the  purchase  price  was  to  be  paid,  and  on  which  date 
possession  was  to  be  given  and  a  conveyance  of  the  real 
estate  delivered  to  the  purchaser.  The  petition  further 
alleged  that  the  plaintiffs  therein  had  duly  performed 
all  the  conditions  of  the  contract  on  their  part  and  ten- 
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dered  Gardels  a  deed  of  conveyance  for  the  real  estate, 
but  he  had  refused  to  accept  the  same  and  pay  the  bal- 
ance of  the  purchase  money,  or  any  part  thereof.  There 
was  a  prayer  that  Gardels  be  required  to  perform  his  part 
of  the  agreement,  or,  in  case  of  his  refusal,  the  real  estate 
might  be  sold  and  the  proceeds  of  such  sale  applied  to 
the  payment  of  the  amount  the  court  should  find  due  the 
plaintiffs,  and  in  case  of  a  deficiency,  Gardels  might  be 
decreed  liable  therefor.  Gardels  was  personally  served 
with  summons,  but  failed  to  appear  and  was  defaulted. 
The  court  thereupon  found  that  the  plaintiffs  had  entered 
into  a  contract  with  Gardels  for  the  sale  of  the  land  de- 
scribed in  the  petition;  that  Gardels  had  paid  a  part  of 
the  purchase  price  and  promised  to  pay  the  remainder 
at  a  certain  date,  and  that  he  had  not  made  such  pay- 
ment; that  there  was  due  to  the  plaintiffs  from  Gardels 

on  such  contract  the  sum  of  | ,  and  that  the  title  to 

such  real  estate  was  held  by  plaintiffs  to  secure  the  pay- 
ment of  the  sum  found  due  them.  And  thereupon  the 
court  entered  a  decree  that,  in  case  Gardels  should  fail 
to  pay  the  sum  found  due  by  a  day  stated,  his  interest 
in  such  real  estate  should  be  appraised,  advertised,  and 
sold  by  the  sheriff  of  the  county  to  make  and  raise  the 
sum  found  due;  and  if  there  was  not  realized  from  the 
proceed^  of  such  sale  a  sufficient  sum  to  pay  the  amount 
found  due  by  the  decree,  Gardels  should  be  liable  to  the 
plaintiffs  for  such  deficiency.  After  the  rendition  of  this 
decree  Gardels  moved  the  court  to  set  it  aside.  This 
motion  the  district  court  overruled,  and  Gardels  perfected 
an  appeal  to  this  court  The  ground  upon  which  Gardels 
assailed  the  refusal  of  the  court  to  open  the  decree  and 
let  him  in  to  defend  was  that  the  petition  of  the  plaintiffs 
did  not  state  a  cause  of  action,  in  that  the  memorandum, 
or  receipt,  for  the  sale  of  the  land  set  out  in  the  petition 
did  not  amount  to  an  agreement  for  the  sale  and  con- 
veyance of  the  land  which  would  take  it  out  of  the  stat- 
ute of  frauds.  This  court,  however,  sustained  the  peti- 
tion, and  affirmed  the  judgment  of  the  district  court. 
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(See  Gardels  v.  Kloke^  36  Neb.,  493.)  In  pursuance  of  the 
decree  of  the  district  court  a  sale  of  the  real  estate  was 
duly  made,  reported  to  the  court,  and  affirmed,  and  the 
proceeds  of  such  sale  applied  towards  the  discharge  of  the 
amount  found  due  Kloke  and  others  from  Gardels  by  the 
decree,  and  there  still  remains  a  deficiency.  Thereupon 
Kloke  and  others  instituted  a  proceeding  in  the  case  in 
the  district  court  for  personal  judgment  against  Gardels 
for  the  amount  of  such  deficiency.  Gardels  resisted  this 
motion  upon  the  grounds  that  the  real  estate  described 
in  the  petition  of  the  plaintiffs  filed  in  the  district  court 
was  not  the  real  estate  which  he  had  contracted  to  pur- 
chase of  them,  and  that  the  district  court  was  without 
jurisdiction  to  render  a  deficiency  judgment  in  the  case. 
The  district  court  denied  the  motion  of  the  plaintiffs  be- 
low for  a  deficiency  judgment,  and  to  reverse  this  action 
Eloke  and  others  have  prosecuted  a  petition  in  error. 

1.  On  the  hearing  of  the  proceeding  for  deficiency  judg- 
ment the  court  permitted  Gardels  to  offer  testimony 
which  tended  to  show  that  the  real  estate  which  he  con- 
tracted to  puo'chase  of  Kloke  and  others  was  not  the  real 
estate  described  by  them  in  their  petition  in  the  suit 
brought  to  foreclose  the  real  estate  contract.  This  action 
of  the  district  court  was  erroneous.  Gardels  had  had  his 
day  in  court  as  to  that  question.  In  the  suit  to  foreclose 
the  real  estate  contract  the  court  had  found  and  decreed 
that  Gardels  had  entered  into  the  contract  with  Kloke  and 
others  to  purchase  the  identical  real  estate  described  in 
that  decree.  This  decree  remains  in  full  force,  and  on 
the  hearing  of  this  proceeding  for  deficiency  judgment 
neither  of  the  parties  were  entitled  to  relitigate  any  ma- 
terial issue  settled  by  that  decree.  The  decree  in  that 
case  finally  determined  that  a  contract  existed  between 
the  parties  here  for  the  sale  and  purchase  of  the  real 
estate  described  in  that  decree.  It  determined  the  amount 
Gardels  promised  to  pay  therefor  and  the  amount  due  to 
Kloke  and  others  from  him  on  such  contract  of  purchase. 
If  this  decree  was  wrong,  Gardels'  remedy  was  to  seek,  in 
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a  proceeding  brought  for  that  purpose,  a  modification 
or  correction  of  the  decree.  In  Stover  v.  TompkitiSy  34 
Neb.,  465,  a  mortgagor  conveyed  his  real  estate  to  one 
Spanogle,  and  the  latter  conveyed  it  to  one  Stark,  who, 
in  consideration  of  the  conveyance,  assumed  the  payment 
of  the  mortgage  debt.  In  a  suit  to  foreclose  the  mortgage 
all  these  facts  were  alleged  in  the  petition,  and  Stark 
demurred  thereto.  The  district  corrt  overruled  his  de- 
murrer. He  refused  to  plead  further  and  the  court 
entered  a  decree  finding  the  facts  stated,  and  adjudging 
that  after  the  sale  of  the  mortgaged  premises,  if  there 
should  be  a  deficiency.  Stark  was  personally  liable  there- 
for. After  the  sale  of  the  mortgaged  premises,  and  the 
confirmation  thereof,  the  court  rendered  a  personal  judg- 
ment against  Stark  for  such  deficiency  and  he  prosecuted 
error  to  this  court  to  reverse  that  judgment  The  court 
held  that  so  long  as  the  decree  remained  unreversed  and 
unmodified  Stark  could  not  be  heard  in  resistance  of  the 
motion  for  a  deficiency  judgment  to  set  up  any  fact  in 
defense  thereto  which  existed  when  the  original  decree 
was  obtained,  and  which  fact  could  have  been  pleaded  as 
a  defense  to  the  foreclosure  action.  In  the  case  at  bar 
the  petition  filed  to  foreclose  the  real  estate  contract 
charged  that  Gardels  had  entered  into  a  contract  with 
the  plaintiffs  in  that  case  to  purchase  the  real  estate 
described  in  that  petition;  that  he  had  refused  to  accept 
a  conveyance  therefor  and  make  the  payment  promised 
and  there  was  a  certain  sum  due  the  plaintiffs  therein 
from  Gardels  on  such  contract  of  purchase.  Gardels, 
having  been  personally  served  with  summons  in  the 
action,  had  an  opportunity  to  appear  in  that  case  and 
traverse  these  material  allegations  of  the  petition.  He 
did  not  appear  and  the  court  found  the  allegations  to  be 
true,  and  he  cannot  now  in  this  proceeding  again  litigate 
the  issues  tendered  by  the  petition  in  the  foreclosure 
action,  which  issues  were  determined  against  him  by 
the  decree  rendered  therein.  {Slater  v.  Skirving^  51  Neb., 
108.)    The  effect  upon  Gardels  of  the  decree  rendered 
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against  him  by  default  is  precisely  the  same  as  if  he  had 
appeared  in  the  action  and  litigated  the  issues  tendered 
by  the  petition  therein.  (Northern  Trust  Co.  v.  Crystal 
Lake  Cemetery  Ass'n,  69  N.  W.  Eep.  [Minn.],  708.) 

2.  It  is  insisted  by  the  defendant  in  error  in  support  of 
the  judgment  of  the  district  court  that  the  latter  was 
without  jurisdiction  to  render  a  deficiency  judgment,  as 
the  action  out  of  which  the  alleged  deficiency  arose  was 
one  for  the  foreclosure  of  an  executory  contract  for  the 
sale  of  real  estate.  If  the  action  of  Kloke  and  others  had 
been  one  at  law  for  the  recovery  from  Gardels  of  the 
unpaid  purchase  money  on  his  contract  it  would  never 
have  occurred  to  any  lawyer  to  question  the  jurisdiction 
of  the  district  court.  If  Kloke  and  others  had  conveyed 
the  real  estate  to  Gardels  at  the  time  of  making  the 
executory  contract  and  had  taken  back  from  him  a 
formal  real  estate  mortgage  to  secure  the  payment  of  the 
purchase  money,  no  one  would  have  ever  successfully 
questioned  the  authority  of  the  district  court  to  enter  a 
decree  forclosing  the  mortgage  and  to  render  a  personal 
judgment  against  Gardels  for  a  deficiency,  had  there 
been  one.  It  is  probably  true  that  an  executory  contract 
for  the  sale  of  real  estate  is  not  a  mortgage  within  the 
meaning  of  section  847  of  the  Code,  which  confers  author- 
ity upon  the  district  courts  to  render  a  i)ersonal  judg- 
ment against  the  parties  liable  therefor  for  the  amount 
remaining  due  the  mortgagee  after  the  sale  of  the  mort- 
gaged premises.  But  there  is  in  this  state  but  one  form 
of  action,  namely,  a  civil  action;  and  the  differences  be- 
tween actions  at  law  and  actions  in  equity,  so  far  as  the 
form  of  such  actions  is  concerned,  are  abolished  by  the 
Code,  and  the  district  courts,  both  by  statute  and  the 
•constitution,  are  invested  with  general  legal  and  equita- 
ble jurisdiction.  The  district  court,  then,  was  not  with- 
out jurisdiction  to  render  the  deficiency  judgment  asked 
for  in  this  case  simply  because  the  deficiency  grew  out  of 
an  executory  contract  for  the  sale  of  real  estate  which 
had  been  foreclosed  as  a  mortgage.     It  may  be  that 
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Eloke  and  others  were  under  the  necessity  of  filing  a 
petition  as  in  a  suit  at  law  for  the  recovery  of  the  de- 
ficiency which  they  claim  to  be  due  them.  It  may  be 
that  Qardels  should  have  been  given  an  opportunity  to 
answer  as  in  other  actions  at  law;  that  issues  should 
have  been  framed  and  tried  to  a  jury;  and  had  all  this 
been  done  certainly  it  would  not  be  claimed  that  the 
district  court  was  without  jurisdiction  to  enter  a  judg- 
ment for  the  deficiency  found  by  such  jury.  Now  in  the 
case  at  bar,  in  addition  to  a  motion  for  a  deficiency  judg- 
ment and  a  notice  served  upon  Oardels  to  show  cause 
why  such  deficiency  judgment  should  not  be  rendered,  it 
api>ear8  from  the  record  that  Eloke  and  others  filed  a 
formal  petition  reciting  the  proceedings  to  foreclose  the 
land  contract,  the  decree  rendered  therein,  the  sale  of 
the  premises,  and  the  application  of  the  proceeds  to  the 
amount  found  due  by  the  decree,  and  the  amount  remain- 
ing due  them  after  such  application  of  the  proceeds  'of 
sale,  and  prayed  for  judgment  against  Gardels  for  such 
deficiency.  To  this  petition  Gardels  appeared  and  filed 
an  answer,  and  then  an  amended  answer.  To  this  a 
reply  was  filed  by  Kloke  and  others  and  a  trial  had  to 
the  court  without  a  jury,  neither  party  demanding  one. 
How,  then,  can  it  be  said  that  the  district  court  was  with- 
out jurisdiction  of  the  subject-matter  of  this  proceeding 
for  deficiency  judgment?  It  was  held  by  the  supreme 
court  of  Kentucky  in  Jarmary  v.  January^  18  Am.  Dec, 
211,  that  the  district  court  sitting  in  equity  was  invested 
with  jurisdiction  to  enter  a  personal  judgment  for  the 
amount  that  remained  unpaid  to  the  vendor  after  fore- 
closing an  executory  contract  for  the  sale  of  real  estate 
as  a  mortgage.  We  do  not  decide  in  this  case  whether 
a  district  court  which  has  foreclosed  an  executory  con- 
tract for  the  sale  of  real  estate  as  a  mortgage,  and  caused 
the  premises  to  be  sold  and  the  proceeds  applied  towards 
the  payment  of  the  amouut  found  due,  may  in  that  action 
and  as  a  court  of  equity,  without  further  pleadings,  ren- 
der a  personal  judgment  against  the  parties  liable  for  the 
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deficiency.  But  we  do  decide  in  this  case  that  the  dis- 
trict court  had  unquestioned  jurisdiction  to  entertain 
the  proceeding  as  instituted  herein  for  the  deficiency 
judgment  and  itself  try  the  issues  and  render  the  judg- 
ment for  deficiency  without  a  jury,  as  neither  party  de- 
manded one;  and  we  further  hold  that  in  such  a  proceed- 
ing no  material  issue  determined  by  the  decree  in  the 
original  action  can  be  relitigated.  The  judgment  of  the 
district  court  is  reversed  and  the  cause  remanded. 


Beversed  and  remanded. 


Henby  Westerman  y.  George  W.  Sheppard  bt  ajl. 

Filed  Jims  15, 1897.    No.  787L 

L  Evidence:  Attestation  of  Rbcobo  of  Judicial  Sale.  Where  a  ma- 
terial issue  on  trial  is  whether  certain  real  estate  situate  in  a  sister 
state  has  been  sold  at  judicial  sale  therein,  a  copy  of  the  return  of 
the  sheriff  to  the  execution,  showing  such  sale,  is  incompetent  to 
prove  such  Issue,  unless  such  return  is  attested  by  the  clerk  and 
seal  of  the  court  to  which  the  return  was  made,  and  accompanied 
by  the  certificate  of  a  judge,  chief  Justice,  or  presiding  magistrate 
of  said  court  that  such  attestation  is  in  due  form  of  law.  (Code  of 
Civil  Procedure,  sec.  414.) 

2.  Directing  Verdict.  Pleadings  and  evidence  reviewed,  and  Md  that 
the  district  court  correctly  directed  a  verdict  for  the  defendant. 

Error  from  the  district  court  of  Franklin  county. 
Tried  below  before  Bball,  J.    Affirmed. 

E.  A.  Fletcher  J  for  plaintiff  in  error. 

James  McNeny^  contra. 

Bagan,  O- 

This  is  a  proceeding  in  error  brought  here  by  Henry 
Westerman  to  review  a  judgment  of  the  district  court  of 
Franklin  county  dismissing  an  action  brought  therein 
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by  him  against  George  W.  Sheppard  and  James  P.  A. 
Black. 

The  substance  of  Westerman's  petition  in  the  district 
court  is  that  one  H.  O.  Floniers  had  brought  suit  in  the 
district  court  of  Smith  county,  Kansas,  to  foreclose  a 
first  mortgage  which  he  held  upon  certain  real  estate  in 
that  county;  that  Westerman  had  a  mortgage  upon  said 
land  which  was  a  second  lien  thereon;  that  said  land  was 
of  the  value  of  both  said  mortgage  liens;  that  Sheppard 
&  Black  were  attorneys  and  counselors  at  law;  that  they 
entered  into  a  contract  with  him,  Westerman,  in  and 
by  which  they  agreed  to  obtain  for  him  a  decree  estab- 
lishing his  mortgage  as  a  second  lien  upon  said  land  by 
appearing  in  the  said  foreclosure  action  brought  by 
Floniers  and  filing  an  answer  or  cross-petition  therein; 
and  that  as  a  part  of  such  employment  Sheppard  &  Black 
agreed  to  notify  him,  Westerman,  on  what  date  such  real 
estate  should  be  sold  to  satisfy  the  decree  which  Floniers 
might  obtain  against  said  land;  and  that  Sheppard  & 
Black  neglected  to  notify  him  of  the  date  of  said  sale; 
that  the  real  estate  on  which  he  held  a  mortgage  was 
sold  at  judicial  sale  to  satisfy  the  decree  finally  obtained 
by  Floniers  against  the  same,  and  fhe  proceeds  of  such 
sale  were  only  sufficient  to  satisfy  the  lien  of  Floniers 
thereon,  and  that  he,  Westerman,  was  by  the  said  fail- 
ure of  Sheppard  &  Black  deprived  of  an  opportunity  to 
be  present  at  said  sale  and  bid  on  said  real  estate,  and 
had  lost  his  lien  thereon,  to  his  damage  in  the  amount 
of  his  said  lien.  To  this  petition  Sheppard  &  Black 
answered  admitting  that  they  were  attorneys  and  coun- 
selors at  law  and  denied  every  other  allegation  in  the 
petition.  The  evidence  on  behalf  of  Westerman  tended 
to  show  that  Sheppard  &  Black  entered  into  the  con- 
tract pleaded  and  neglected  to  notify  Westerman  of  the 
date  of  the  judicial  sale  on  which  he  held  the  second 
mortgage.  For  the  purpose  of  showing  that  his  second 
mortgage  had  been  reduced  to  a  decree  and  declared  to 
be  a  second  lien  upon  the  land  in  Kansas,  Westerman 
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offered  in  evidence  what  purports  to  be  a  duly  attested 
copy  of  a  decree  of  the  district  court  of  Smith  county, 
Kansas.  This  decree  purports  to  be  one  rendered  in  a 
case  wherein  Adelaide  E.  Griswold  was  plaintiff  and 
Amos  G.  Emery  and  others  were  defendants,  and  it  finds 
jand  adjudges  that  said  Griswold  had  a  first  lien  upon 
the  real  estate  described  therein  for  the  sum  of  1480,  and 
that  Westerman  had  a  second  lien  upon  that  real  estate. 
It  is  obvious  that  this  decree  was  irrelevant  under  the 
issues.  The  petition  of  Westerman  did  not  describe  the 
real  estate  upon  which  he  claimed  to  have  a  second  mort- 
gage, but  he  alleged  that  his  mortgage  was  a  second  lien 
upon  the  land  involved  in  the  suit  pending  in  Smith 
county,  Kansas,  wherein  H.  C.  Floniers  was  plaintiff. 
No  application  was  made  by  Westerman  for  leave  to 
amend  his  petition,  nor  did  he  make  any  attempt  on  the 
trial  to  show  that  the  lien  which  Sheppard  &  Black  were 
employed  to  foreclose  was  the  lien  established  in  the  de- 
cree of  Griswold  against  Emery. 

For  the  purpose  of  proving  that  the  land  on  which  he 
had  a  second  mortgage  lien  had  been  sold  at  judicial  sale, 
and  for  a  sum  only  sufficient  to  discharge  the  first  lien 
(hereon,  and  that  he  had  been  thereby  deprived  of  his 
second  lien  upon  said  land,  Westerman  offered  in  evi- 
dence a  paper  marked  "Sheriff's  Keturn,"  and  signed  by 
one  McElhone,  "Sheriff,  Smith  county,  Kansas."  This 
paper  recites:  "Received  this  writ  this  5th  day  of  April, 
'92."  The  officer  then  recites  that,  according  to  the  com- 
mand of  the  writ,  he  proceeded  to  appraise,  advertise, 
and  sell  certain  real  estate,  being  the  property  of  Amos 
G.  Emery,  and  that  he  sold  the  real  estate  to  one  Scott 
Rice  for  the  sum  of  |590.  This  paper  was  not  offered  as 
a  part  of  the  authenticated  judgment  from  the  district 
court  of  Smith  county,  Kansas,  hereinbefore  alluded  to. 
The  court  excluded  this  paper  from  evidence,  and  cor- 
rectly so,  because  section  414  of  the  Code  of  Civil  Pro- 
cedure provides  that  the  judicial  record  of  a  sister  state 
may  be  proved  by  the  attestation  of  the  clerk  and  the 
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seal  of  the  court  annexed,  if  there  be  a  seal,  together  with 
a  certificate  of  a  judge,  chief  justice,  or  presiding  magis- 
trate that  the  attestation  is  in  due  form  of  law.  The 
paper  alluded  to  is  attested  by  the  clerk  of  the  court  of 
Smith  county,  Kansas,  under  the  seal  of  said  court,  but 
there  is  no  certificate  of  a  judge,  chief  justice,  or  presiding 
magistrate  that  the  attestation  of  the  clerk  to  said  paper 
is  in  due  form  of  law.  This  paper  was  the  only  evidence 
offered  by  Westerman  for  the  purpose  of  showing  that 
the  land  upon  which  he  had  a  second  lien  had  been  sold 
at  judicial  sale  and  a  sum  realized  therefrom  sufficient 
only  to  discharge  the  lien  upon  said  land.  To  entitle 
Westerman  to  recover  in  this  action  it  was  not  suflScient 
for  him  to  prove  the  contract  of  Sheppard  &  Black  to 
notify  him  of  the  date  of  the  judicial  sale  and  that  they 
had  failed  to  do  so,  but  it  was  incumbent  upon  him  to 
prove,  under  the  issues  made  by  the  petition  and  answer, 
that  the  land  upon  which  he  had  a  second  lien  had  been 
sold  at  a  judicial  sale.  Since  the  only  evidence  he  offered 
to  prove  that  was  incompetent  as  well  as  irrelevant  the 
court  did  not  err  in  directing  the  jury  to  return  a  verdict 

for  the  defendants,  and  its  judgment  is 

Affirmed. 


New  Kentucky  Coal  (Company  v.  Union  Pacific  Kail- 
way  Company. 

Filbd  June  15, 1897.    No.  7382. 

1.  Depositions:  Authentication.  Unless  the  annexed  certificate  of  the 
officer  before  whom  the  deposition  of  a  witness  has  been  taken 
affirmatively  shows  that  the  deposition  of  such  witness  was  writ- 
ten in  the  presence  of  such  officer  it  is  incompetent  evidence. 
(Code  of  Civil  Procedure,  sees.  380,  385.) 

2. :  :  Review.    It  is  reversible  error  to  overrule  a  motion 

to  suppress  such  a  deposition  and  permit  it  to  be  read  to  the  Jury 
when  it  tends  to  support  the  contention  of  the  party  offering  it  as 
to  a  material  issue. 
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Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Ogden,  J.    Reversed. 

Smith  d  Sheehan^  for  plaintiff  in  error. 

Rich  d  Sears,  contra. 

Ragan.  G. 

In  the  district  court  of  Douglas  county  the  Union 
Pacific  Railway  Company,  hereinafter  called  the  Railway 
Company,  sued  the  New  Kentucky  Coal  Company,  here- 
inafter called  the  Coal  Company,  to  recover  a  sum  of 
money  which  the  Railway  Company  alleged  the  Coal  Com- 
pany had  received  for  its,  the  Railway  Company's,  use. 
The  Railway  Company  had  a  verdict  and  judgment,  and 

the  Coal  Company  prosecutes  to  this  court  a  petition  in 
error. 

The  only  assignments  of  error  which  we  find  it  neces- 
sary to  notice  are  based  on  the  action  of  the  district  court 
in  refusing  to  suppress  the  deposition  of  one  M.  H. 
Walker  and  permitting  said  deposition,  over  the  objec- 
tion of  the  Coal  Company,  to  be  read  in  evidence  to  the 
jury  in  behalf  of  the  Railway  Company.  The  theory  of 
the  Railway  Company's  case  is  that  in  the  autumn  of 
1890  there  existed  in  the  state  of  Illinois  a  corporation 
known  as  the  New  Kentucky  Coal  and  Dock  Company, 
hereinafter  called  the  Dock  Company,  having  a  manag- 
ing agent  in  Omaha,  Nebraska;  that  at  said  time  the 
Dock  Company  caused  to  be  shipped  from  St  Louis,  Mis- 
souri, to  the  firm  of  Havens  &  Co.,  in  the  city  of  Omaha, 
two  cars  of  coal ;  that  the  Railway  Company  transported 
these  two  cars  of  coal  from  Council  Bluffs,  Iowa,  to  the 
city  of  Omaha,  there  tendered  them  to  Havens  &  Co.,  and 
they  refused  to  accept  the  coal;  that  thereupon  the  Dock 
Company  sold  the  coal  to  a  firm  doing  business  under  the 
name  of  Moneack  &  Co.,  in  Omaha,  and  instructed  the 
Railway  Company  to  deliver  the  coal  to  that  firm,  and 
that  it,  the  Dock  Company,  would  pay  the  Railway  Oom- 
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paiiy's  freight   charges;    that  subsequently  the  Dock 
Company  collected  the  freight  charges  from  Moneack  & 
Co.,  and  then  failed  or  went  out  of  business,  and  the  Goal 
Company  succeeded  the  Dock  Company,  took  its  assets, 
and  assumed  its  liabilities,  among  which  were  the  freight 
charges  on  the  coal  transported  by  the  Railway  Com- 
pany from  Council  Bluffs  to  Omaha  and  delivered  to 
Moneack  &  Co.  under  the  orders  of  the  Dock  Company. 
The  Railway  Company  served  a  notice  upon  the  Coal 
Company  and  took  the  deposition  of  M.  H.  Walker,  who 
was  vice  president  of  the  Coal  Company,  and  resided  in 
the  city  of  Chicago.    This  is  the  deposition  which  the 
Coal  Company  claims  the  district  court  erred  in  not  sup- 
pressing.   Section  380  of  the  Code  of  Civil  Procedure 
provides:   "The  deposition  shall  be  written  in  the  pres- 
ence  of  the   officer  taking  the   same,    either   by  the 
officer,  the  witness,  or  some  disinterested  person,  and  sub- 
scribed by  the  witness;"  and  section  385  of  said  Code  pro- 
vides that  the  officer  taking  the  deposition  shall  annex 
thereto  his  certificate  showing  "that  the  deposition  was 
reduced  to  writing  by  some  proper  i)erson  [naming  him], 
and  that  the  deposition  was  written  and  subscribed  in 
the  presence  of  the  officer  certifying  thereto.*'    The  de- 
position of  Walker  was  taken  before  one  Wilber,  a  notary 
public,  and  he  certified  that  the  deposition  subscribed 
by  Walker  "was  reduced  to  writing  by  Flo  E.  Philbrick, 
stenographer,  and  in  the  presence  of  the  witness,  and  was 
Bubsciibed  by  the  said  witness  in  my  presence,   and 
•    *    *    that  I  am  not  counsel,  attorney,  or  relative  of 
either  party,  or  otherwise  interested  in  the  event  of  this 
suit."    It  will  be  observed  that  it  does  not  appear  from 
the  certificate  of  the  notary  public  that  the  deposition  of 
Walker  was  reduced  to  writing  by  Philbrick  in  the  pres- 
ence of  the  notary  public.    It  follows  that  the  court  erred 
in  not  suppressing  the  deposition.    Was  this  action  of 
the  court  prejudicial?    The  testimony  of  Walker  tended 
to  show — and  was  practically  the  only  testimony  to  that 
point — ^that  the  Coal  Company  was  the  successor  of  the 
13 
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Dock  Company,  and  had  taken  the  assets  and  assumed 
the  liabilities  of  the  latter.  Without  this  testimony  the 
finding  of  the  jury  would  be  unsupported  by  the  evidence. 
We  conclude,  therefore,  that  the  court  erred  in  not  sup- 
pressing the  deposition,  and  that  its  action  in  the  prem- 
ises was  prejudicial,  erroneous,  and  that  its  judgment 
must  be  and  is  accordingly  reversed. 


Beversed  and  bemakded. 


Alexander  McClintock  et  al.  v.  State  Bank  of 

Table  Bock. 

FnxD  June  15, 1897.    No.  7353. 

1.  Depositions:  Captions.    The  caption  of  a  deposition  may  be  read  in 

connection  with  the  certificate  at  the  end  thereof  for  the  purpose 
of  determining  whether  the  deposition  discloses  that  it  was  taken 
at  the  time  and  place  and  before  the  officer  mentioned  in  the 
notice. 

2.  Alteration  of  Instruments:  BnBx>EN  of  Pboof.    Where  the  defense 

to  a  suit  on  a  promissory  note  is  that  the  same  had  been  mate- 
rially altered  after  its  execution  and  delivery, — ^the  note  itself  not 
disclosing  any  evidence  of  such  alteration, — the  burden  of  proof  is 
upon  the  party  alleging  such  alteration  to  establish  the  same  by  a 
preponderance  of  the  evidence. 

Error  from  the  district  court  of  Pawnee  county. 
Tried  below  before  Babcock,  J.    Affirmed. 

Lindsay  &  RapeVy  for  plaintiffs  in  error. 

Story  &  Story y  contra. 

Ragan,  O, 

Suit  by  an  indorsee  of  a  promissory  note  against  the 
makers.  Defense  that  the  note,  after  execution  and  de- 
livery, without  the  knowledge  and  consent  of  the  makers, 
was  materially  altered  by  inserting  in  blanks  therein  the 
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figures  *'1(F'  and  the  word  "date/'  making  the  note,  which 
drew  no  interest  when  executed,  draw  interest  at  the  rate 
of  ten  per  cent  per  annum  from  date.  Verdict  and  judg- 
ment for  the  indorsee,  and  the  makers  prosecute  error. 

1.  The  first  assignment  is  that  the  court  erred  in  not 
suppressing  certain  depositions  taken  and  read  on  the 
trial  in  behalf  of  the  plaintiff  below.  By  the  notice  to 
take  depositions  served  on  the  defendants  below  they 
were  informed  that,  at  a  certain  time  and  place,  the  de- 
positions of  certain  named  witnesses  would  be  taken 
before  A.  M.  Keyes,  a  notary  public  of  Furnas  county, 
Nebraska.  It  is  now  insisted  that  the  certificate  of  Keyes 
attached  to  the  depositions  taken  does  not  disclose  that 
he  was  a  notary  public  of  said  county  and  state,  and  that 
the  certificate  does  not  show  in  what  county  or  state  he 
was  holding  and  exercising  the  ofllce  of  notary  public. 
This  assignment  of  error  is  entirely  without  merit.  At 
the  end  of  the  depositions  is  the  following: 

"I,  A.  M.  Keyes,  a  notary  public,  duly  appointed,  *  * 
do  hereby  certify  ♦  ♦  •  that  the  depositions  *  * 
subscribed  as  above  set  forth  ♦  ♦  ♦  were  reduced  to 
writing  by  me,  and  in  the  presence  of  the  witnesses  re- 
spectively, and  were  respectively  subscribed  by  the  said 
witnesses  in  my  presence,  and  were  taken  at  the  office  of 
A.  M.  Keyes,  attorney  at  law,  in  the  city  of  Cambridge, 
Furnas  county,  Nebraska,  at  the  time  and  the  place  and 
annexed  notice  specified.    •    •     • 

"In  testimony  whereof,  I  have  hereunto  set  my  hand 
and  official  seal,  at  Cambridge,  Furnas  county,  Nebraska, 
this  24th  day  of  October,  1893. 

"[SBSAii.]  A.  M.  Keyes,  Notary  Public. 

"A.  M.  Keyes'  notarial  seal.  Commission  expires  No- 
vember 15th,  1899.    Furnas  county,  Nebraska. '' 

We  think  this  certificate  shows  that  the  depositions 
objected  to  were  taken  before  A.  M.  Keyes,  a  notary 
public  in  and  for  Furnas  county,  Nebraska;  and  in  addi- 
tion to  this  recital  at  the  end  of  the  depositions,  the  cap- 
tion to  the  depositions,  after  setting  out  the  title  of  the 
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case  in  which  the  depositions  were  to  be  read,  recites: 
"Depositions  taken  of  sundry  witnesses  before  me,  a 
notary  public  duly  appointed  ♦  ♦  ♦  and  residing  in 
the  county  of  Furnas,  state  of  Nebraska,  etc."  We  think 
this  caption  should  be  read  in  connection  with  what  is 
denominated  "certificate,"  at  the  end  of  the  depositions 
for  the  purpose  of  determining  whether  the  depositions 
disclosed  that  they  were  taken  at  the  time  and  place  and 
before  the  officer  mentioned  in  the  notice  served. 

2.  Another  objection  urged  against  the  depositions  is 
that,  while  they  disclose  when  the  taking  of  testimony 
began,  they  do  not  disclose  when,  if  ever,  the  taking  of  the 
depositions  was  finished.  This  objection  is  also  without 
merit.  The  defendants  below  were  notified  that  the 
depositions  would  be  taken  on  Tuesday,  the  24th  day  of 
October,  1893.  The  officer  who  took  the  depositions  cer- 
tifl.es  that  on  that  day,  at  the  place  mentioned  in  the 
notice,  and  before  the  officer  mentioned  in  the  notice,  and 
between  the  hours  specified  in  the  notice,  he  took  the 
depositions  of  the  witnesses  named.  It  is  true  that  he 
does  not  certify  at  what  hour  in  the  day  he  began  taking 
the  testimony,  nor  at  what  hour  he  closed,  but  it  was  not 
necessary  that  he  should  so  certify,  and  it  does  not  appear 
that  any  of  the  depositions  were  taken  at  any  other  time 
than  on  the  said  24th  of  October. 

3.  The  third  assignment  of  error  is  that  the  court  erred 
in  instructing  the  jury  as  follows:  "The  court  instructs 
the  jury  that  if  the  note  in  controversy  on  its  face  does 
not  show  any  evidence  of  having  been  altered  as  charged 
by  defendants  in  their  answer,  then  the  burden  of  proof 
is  upon  the  defendants  to  show  such  alteration  by  a  pre- 
ponderance of  the  testimony."  The  court  did  not  err  in 
giving  this  instruction.  The  note  in  suit  did  not  bear 
upon  its  face  any  evidence  whatever  of  having  ever  been 
altered.  The  defense,  and  the  only  defense  interposed 
by  the  defendants  to  the  action,  was  the  alleged  altera- 
tion of  the  note.  Whether  such  alteration  had  been 
made,  when,  and  by  whom,  and  with  what  motive,  were 
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quefitions  of  fact  for  the  jury,  and  the  burden  of  showing 
that  the  alteration  had  been  made  as  alleged  was  upon 
the  defendants.  {Odell  v.  Gallup,  17  N.  W.  Eep,  [la.], 
502;  Dorsey  v.  Conrady  49  Neb.,  443.) 

There  are  no  other  errors  assigned  which  require  con- 
sideration.   The  judgment  of  the  district  court  is  right 

and  is 

Affibmbd. 


ATjKxanper  Lederer  et  al.,  appellees,  y.  Union  Sav- 
ings Bank  of  Lincoln,  appellant. 

Fujed  JuiOB  15, 1897.    No.  7338. 

L  Billing  on  Demurrer:  Waiyeb  of  E<bbob.  A  defendant  by  answer- 
ing oyer  waives  error  in  overruUng  his  demurrer  to  a  petition  for 
defect  of  parties. 

2.  Pleading:  Law  and  Eqttitt.  The  Code  recognizing  no  distinction  of 
form  between  actions  at  law  and  suits  in  equity,  the  objection  that 
a  petition  praying  equitable  relief  states  a  case  for  a  legal  remedy, 
cannot  be  raised  by  general  demurrer. 

8. :  :  Tbusts.    A  petition  which  states  facts  showing  that 

plaintiff  is  the  equitable  owner  of  a  judgment  in  favor  of  another, 
and  asking  that  a  trust  be  declared,  states  a  case  for  equitable 
reliel 

4.  BTegotiable  Instruments:  Indobsement:  Pbincipal  and  Agent:  Res 
Judicata:*  Tbusts.  The  plaintiffs  held  two  notes  made  by  W., 
who  died.  On  learning  of  his  death  they  sent  to  M.  one  of  the 
notes  indorsed  to  M.  "for  collection  and  account"  of  plaintiffs.' 
They  sent  a  copy  of  the  other  note  without  indorsement.  M.'s  in- 
structions were  to  present  the  notes  for  allowance  as  claims 
against  W.'s  estate.  M.,  however,  presented  a  claim  in  his  own 
name,  including  these  two  notes,  with  several  other  items.  The 
claim  had  attached  thereto  a  copy  of  the  note  bearing  the  restrict- 
ive indorsement.  It  did  not  describe  the  other  note  in  terms.  M. 
then  represented  to  a  bank  that  he  had  paid  a  number  of  claims 
against  W.'s  estate  which  he  did  not  wish  longer  to  carry,  em^ 
asked  the  bank  to  carry  them.  The  bank  investigated  far  enough 
to  learn  that  M.  had  presented  a  claim  to  the  amount  he  stated, 
but  did  not  examine  the  claim  itself.  It  then  took  a  note  for  the 
amount  of  the  claims  made  by  the  administratrix  to  M.  and  in- 
iorsed  by  M.  to  the  bank,  and  advanced  M.  the  money,  none  of 


134  NEBRASKA  REPORTS.  [Vol.  52 


Lederer  ▼.  Union  Bavings  Bank. 


which  was  paid  to  the  plaintiffs.  Thereafter  M.'8  claim  was  al- 
lowed and  M.  assigned  the  Judgment  therefor  to  the  bank.  In  an 
action  by  the  plaintiffs  to  declare  a  trust  in  their  favor  to  that  por- 
tion of  the  Judgment  representing  their  notes,  held  (1)  that  the 
bank  was  charged  with  notice  of  the  want  of  ownership  in  M.;  (2) 
that  M.'s  acts  and  representations  in  dealing  with  the  bank  were 
not  within  the  scope  of  his  real  or  apparent  authority  as  agent  of 
plaintiffs;  (3)  that  the  allowance  of  the  claim  to  M.  was  not  an 
adjudication  binding  on  plaintiffs  that  M.  owned  the  claims;  (4) 
that  plaintiffs  were  entitled  to  have  a  trust  declared  in  their  favor 
as  against  the  bank. 

Appeal  from  the  district  court  of  Lancaster  county. 
Heard  below  before  Hall,  J.    Affirmed. 

Broum  d  LecsCj  for  appellant. 

Pound  d  Burr  J  contra. 

Irvine,  O. 

This  was  an  action  brought  by  Lederer  &  Strauss,  a 
copartnership  doing  business  in  Des  Moines,  Iowa,  and 
the  State  Savings  Bank  of  Des  Moines,  against  the  Union 
Savings  Bank  of  Lincoln,  Nebraska,  the  object  being  to 
declare  a  trust  on  behalf  of  the  plaintiffs  as  against  the 
defendant  for  a  portion  of  a  judgment  in  favor  of  one 
Louie  Meyer,  and  by  Meyer  assigned  to  the  defendant. 
There  was  a  decree  for  the  plaintiffs,  and  the  defendant 
appeals.  The  defendant  demurred  to  the  petition  on  the 
grounds,  first,  that  there  was  a  defect  of  parties  defend- 
ant, and  second,  that  the  petition  did  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action.  The  first  ground 
of  demurrer  was  based  on  the  fact  that  Louie  Meyer  was 
not  made  a  party  defendant.  It  is  provided  by  the  C5ode 
that  the  defendant  may  demur  to  the  petition  when  it 
appears  on  its  face  "that  there  is  a  defect  of  parties 
plaintiff  or  defendant.'^  (CSode  of  Civil  Procedure,  sec.  94.) 
Also,  that  "When  any  of  the  defects  enumerated  in  sec- 
tion 94  do  not  appear  upon  the  face  of  the  petitioB,  tke 
objection  may  be  taken  by  answer;  and  if  no  abjection  be 
taken  either  by  demurrer  or  answer,  the  delendant  shall 
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be  deemed  to  kaye  waived  the  same,  except  only  the  ob- 
jection to  tke  jurisdiction  of  the  court,  and  that  the  peti- 
tiom  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action."    (Sec,  96.)    It  has  frequently  been  held  that 
in  order  to  preserve  the  right  to  have  a  ruling  on  demur- 
rer reviewed,  the  party  seeking  the  review  must  stand 
on  his  pleading  or  demurrer,  and  if  he  pleads  over  by 
amendment,  answer,  or  reply,  the  error,  if  any,  is  waived. 
{MiUs  V.  Miller,  2  Neb.,  299;  Pottinger  v.  Garriamy  3  Neb., 
221;  Harrai  v.  Gray,  10  Neb.,  186;  Dorrington  v.  Mmnick, 
15  Neb.,  397;  Buck  v.  Reed,  27  Neb.,  67.)    While  the  objec- 
tion that  the  petition  does  not  state  a  cause  of  action  may 
be  interi)osed  at  any  time,  and  the  judgment  of  the  dis- 
trict court  thereon  reviewed,  this  is  because  section  96 
of  the  Code  provides  that  that  defect  is  not  waived  by 
failure  to  demur.    The  ruling  in  such  case  which  is  sub- 
ject to  review  is  that  on  the  objection  subsequently  inter- 
posed, and  not  merely  the  ruling  on  the  demurrer.    The 
defect  complained  of  was  that  Louie  Meyer  was  not  a 
party  to  the  action.    If  he  were  a  necessary  party  this 
fact  was  disclosed  by  the  petition  itself,  and  the  defect 
was  w;aived  by  answering  over.    The  ground  of  the  gen- 
eral demurrer  was  that  it  did  not  appear  from  the  face 
of  the  petition  that  plaintiffs  had  not  an  adequate  remedy 
in  an  action  at  law.    Under  the  Code  this  objection  goes 
at  most  to  the  form  of  the  prayer  of  the  petition.    The 
plain  object  of  the  suit  was  to  declare  a  trust,  a  subject 
of  equitable  cognizance.    But  aside  from  this,  if  the  peti- 
tion stated  a  cause  of  action  a  demurrer  would  not  lie 
merely  because  the  prayer  sought  equitable  relief  instead 
of  a  judgment  at  law.    That  question  would  arise  on  the 
application  for  a  jury  trial,  and  no  such  application  was 

made. 

The  remaining  questions  go  to  the  merits  of  the  case. 
One  John  H.  Witte  executed  two  notes,— one  for  $200, 
payable  to  ^e  order  of  Lederer  &  Strauss;  the  other 
for  |400,  payable  to  the  order  of  Louie  Meyer.  The  latter 
note  was  sold  by  Louie  Meyer  to  the  plaintiff,  the  State 


1 36  NEBRASKA  REPORTS.  [Vol.  52 


Lederer  y.  Union  SaTings  Bank. 


Savings  Bank  of  Des  Moines.  Witte  died.  The  plaint- 
iffs being  informed  of  the  fact,  Lederer  &  Strauss  sent  a 
copy  of  the  note  they  held  to  Louie  Meyer  with  instruc- 
tions to  present  a  claim  against  the  estate  therefor.  The 
State  Savings  Bank  indorsed  its  note  "Pay  L.  Meyer,  or 
order,  for  collection,  account  of  State  Savings  Bank,  Des 
Moines,  lowa,^^  and  sent  the  original  note,  so  indorsed,  to 
Meyer.  Meyer,  instead  of  presenting  the  claims  on  be- 
half of  the  owners  of  the  paper,  presented  a  claim  in  his 
own  name  embracing  several  other  notes,  and  items  of 
another  character.  The  account  presented  did  not  de- 
scribe the  notes  except  by  amount  and  date;  but  attached 
to  the  claim  were  copies  of  several  notes,  including  the 
$400  note,  and  disclosing  its  indorsement  to  the  State 
Savings  Bank,  and  the  restrictive  indorsement  to  Meyer 
for  collection.  Thereafter  Meyer  represented  to  Mr.  Im- 
hoff,  the  cashier  of  the  defendant  bank,  that  claims 
existed  against  the  estate  of  Witte,  that  he  had  paid 
them,  that  he  had  presented  them  for  allowance,  and 
asked  the  bank  to  advance  money  to  reimburse  him.  The 
bank  thereupon  took  a  note  made  by  the  administratrix 
of  the  estate,  for  the  amount  of  the  claims,  payable  to 
the  order  of  Meyer,  and  indorsed  by  Meyer  to  the  bank, 
and  advanced  to  Meyer  the  amount  of  the  note  upon  his 
promise  to  assign  to  the  bank  the  judgment  for  the  claims 
as  soon  as  it  should  be  procured.  Prior  to  doing  so  Mr. 
Imhofl  examined  the  records  of  the  county  court  far 
enough  to  ascertain  that  Meyer  had  presented  such 
claims.  But  he  did  not  examine  the  claim  itself,  or  the 
documents  attached  thereto.  He  was  presented,  however, 
with  a  statement  of  the  items  of  claims,  accompanied  by 
a  certificate  by  the  administratrix  that  they  were  just  and 
correct.  Judgment  was  thereafter  rendered  by  the 
county  court  allowing  Meyer^s  claims,  including  the  two 
notes  in  controversy,  and  some  months  thereafter  Meyer 
assigned  this  judgment  to  the  bank. 

On  the  facts  presented  we  think  the  findings  and  decree 
of  the  district  court  in  favor  of  plaintiffs  were  correct    If 


Voii.  52]  JANUARY  TERM,  1897.  137 


Lederer  y.  Union  Savings  Bank. 


Imhoff  had  examined  the  claim  itself,  he  would  have 
found  that  it  set  forth  a  copy  of  the  f400  note,  together 
with  the  indorsement  disclosing  that  no  title  thereto  had 
passed  to  Meyer,  but  that  it  had  come  into  his  possession 
under  a  restrictive  indorsement  authorizing  him  merely 
to  collect  the  note  on  account  of  the  State  Savings  Bank. 
He  would  not  have  found  the  note  to  Lederer  &  Strauss, 
or  any  copy  thereof;  but  having  found  the  |400  note  in- 
cluded in  the  claim,  and  on  its  face  not  belonging  to 
Meyer,  he  would  at  least  be  put  on  inquiry  to  ascertain 
what  that  note  was,  to  whom  payable,  and  by  whom 
owned*  Furthermore,  the  testimony  shows,  and  the  court 
finds,  that  before  advancing  the  money  Meyer  stated  to 
Imhoff  that  he,  Meyer,  did  not  claim  as  the  original 
owner,  but  by  some  means  of  subrogation.  An  inquiry 
as  to  the  f  200  note,  based  on  this  information,  would  have 
disclosed  that  it  had  never  been  indorsed  to  Meyer,  or  any 
other  person,  and  was  still  held  by  Lederer  &  Strauss, 
the  payees.  It  is  contended  that  the  plaintiffs  had  con- 
stituted Meyer  their  agent,  and  that  they  are  bound  by 
his  acts  and  representations.  But  his  agency  was  a  lim- 
ited agency  for  the  purpose  of  collecting  the  notes,  or  at 
least  of  presenting  them  for  allowance  as  claims  against 
the  estate.  He  had  no  agency,  real  or  apparent,  to  sell 
them^  to  sue  them  in  his  own  name,  or  to  assign  the 
claim.  His  acts  in  procuring  the  loan,  or  making  the 
attempted  sale  to  the  defendant,  were  wholly  beyond  the 
scope  of  his  authority,  and  either  on  his  own  account  or 
on  that  of  the  administratrix.  They  were  not  performed 
as  agent  for  the  plaintiffs,  and  he  did  not,  in  his  transac- 
tions with  Mr.  Imhoff,  pretend  to  represent  the  plaintiffs, 
s*o  that  in  no  event  can  an  estoppel  arise  on  that  ground. 
It  is  also  contended  that  the  allowance  of  the  claim 
by  the  county  court  constituted  an  adjudication  in  favor 
of  Meyer's  ownership.  This  may  be  true  as  between 
Meyer  and  the  administratrix,  the  parties  to  the  proceed- 
ing, but  the  plaintiffs  were  not  parties.  If  Meyer  had  not 
assigned  the  judgment  there  can  be  no  doubt  that  the 
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plaintijffs  could  hold  him  as  trustee  to  the  extent  of  their 
claim;  and  holding  as  we  do,  that  the  defendant  was 
charged  with  notice  of  Meyer's  relations  to  the  plaintiffs 
and  of  his  want  of  ownership,  it  becomes  unnecessary  to 
consider  whether,  under  other  circumstances,  the  as- 
signee might  obtain  a  better  right  than  Meyer  himself 
possessed. 

Affirmed. 


52    138; 
65    743| 

snsi  Jennie  T.  Sheweix,  appellee,  v.  City  of  I^ebraska 

68    280  ^  '  ' 

'  City  et  al.,  appellants. 

FiLBD  June  15, 1897.    No.  8180. 

Beview:  Abstract.  In  a  case  submitted  on  an  agreed  printed  abstract 
under  rule  2,  the  court  will  not  look  beyond  the  abstract,  and  if  It 
appears  from  that  abstract  that  evidence  was  introduced,  the  na- 
ture of  which  is  not  disclosed,  it  will  be  presumed  to  have  been 
of  such  a  character  as  to  sustain  the  finding  of  the  district  court. 

Appeal  from  the  district  court  of  Otoe  county.  Heard 
below  before  Chapman,  J.    Afflrmed. 

(7.  W.  Seymoury  for  appellants. 

John  G.  Watsoriy  contra. 

Irvine,  O. 

This  was  an  action  by  Mrs.  Shewell  against  the  city  of 
Nebraska  City  to  restrain  the  latter  from  grading  a  side- 
walk abutting  the  premises  of  plaintiff.  The  case  is  sub- 
mitted on  an  agreed  printed  abstract  under  rule  No.  2. 
The  district  court  found  generally  for  the  plaintiff  and 
granted  the .  injunction.  The  plaintiff  in  her  petition 
alleged,  among  other  things,  that  there  had  been  no  ap- 
praisement of  damages  prior  to  the  attempted  action  of 
the  city  in  actually  lowering  the  grade  of  the  sidewalk. 
The  answer  pleads  an  appraisement  and  an  award  by  the 
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appraisers  confirmed  by  the  conncil,  that  no  damages 
were  sustained.  In  a  case  submitted  in  this  manner  we 
cannot  look  beyond  the  printed  abstract.  {Closson  v. 
Rohmaiij  50  Neb.,  323.)  The  abstract  discloses  that  on  the 
issue  referred  to  certain  documents  with  relation  to  an 
appraisement  were  offered  in  evidence;  but  the  docu- 
ments themselves  do  not  appear.  Theie  is,  also,  certain 
parol  testimony  to  the  effect  that  there  was  an  appraise- 
ment, but  this  was  certainly  incompetent  for  the  purpose 
of  showing  the  validity  of  such  appraisement.  The 
power  to  grade  streets  is  conferred  on  cities  of  the  class 
of  Nebraska  City  by  chapter  13a,  article  2,  section  68, 
Compiled  Statutes,  which  contains  the  following  proviso : 
**That  no  street,  avenue,  alley,  or  lane  shall  be  so  graded 
until  the  damages  to  property  owners,  if  any,  shall  be  as- 
certained by  three  disinterested  freeholders,  to  be  ap- 
pointed by  the  mayor  and  council,  and  the  proceedings 
to  be  the  same  in  all  respects  as  in  this  act  provided  for 
in  cases  of  change  of  grade."  The  general  power  of  the 
city  to  grade  or  change  the  grade  of  a  street,  including 
the  sidewalk  space,  on  so  ascertaining  and  paying  the 
damages  to  property  owners  cannot  be  questioned,  but 
the  want  of  power  to  do  so  until  such  damages  are  ascer- 
tained and  paid  is  equally  clear.  The  fact  of  the  ap- 
praisement being  in  issue,  and  the  abstract  not  disclosing 
the  evidence  on  that  issue,  we  must  presume  that  it  was 
of  such  a  character  as  to  warrant  the  finding  and  judg- 
ment of  the  district  court;  that  is,  that  it  disclosed  that 
the  attempted  appraisement  was  void. 

Affibmm). 
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L.  B.  Denman  v.  Chioago,  Burlington  &  Quinoy  Bail- 
road  Company. 

Filed  June  16, 1897.    No.  7395. 

1.  Limitation  of  Actions:  Contbactb.    The  period  of  limitations  for 

an  action  on  a  written  contract  is  five  years. 

2.  Carriers  of  Ooods:  Contbacts  of  Shipment:   Bbbach:  Remedies. 

One  with  whom  a  carrier  has  made  a  contract  for  transporting 
his  goods,  may,  in  case  of  breach,  elect  to  sue  for  damages  for 
failure  to  perform  the  public  duties  of  a  carrier,  or  he  may  waire 
the  tort  and  sue  for  breach  of  the  special  contract 

3. :   :   Time.    A  contract  of  carriage  which  contains  no 

specified  time  for  performance,  implies,  as  one  of  its  terms,  per- 
formance within  a  reasonable  time,  and  an  action  may  be  main- 
tained on  the  contract  for  unreasonable  delay  in  performance. 

4. :  :  :  Pleading.    A  petition  which  alleges  what  is 

the  reasonable  and  usual  time  for  transporting  goods  and  that  the 
goods  were  not  transported  In  that  time  but  were  unreasonably 
delayed,  states  in  that  respect  a  cause  of  action.  Justifiable  delay 
beyond  the  usual  and  ordinarily  reasonable  time  is  matter  of  de- 
fense. 

5. :   :    Action  fob  Bbeach.    An  action  to  recover  for 

breach  of  contract  of  carriage  is  not  for  a  liability  created  by 
statute  within  the  meaning  of  section  11,  Code  of  Civil  Procedure, 
because  of  the  duties  imposed  on  railroad  companies  by  chapter 
16,  section  111,  Compiled  Statutes. 

Error  from  the  district  court  of  Saunders  county. 
Tried  below  before  Wheeler,  J.    Reversed, 

Clark  d  Allen  and  Good  &  Good,  for  plaintiff  in  error. 

J.  W.  Detceese,  A.  O.  Qreenlee^  and  F.  E.  Bishop^  contra. 

Irvine,  0. 

This  was  an  action  by  Denman  against  the  railroad 
company  to  recover  for  loss  suffered  by  reason  of  delay 
in  the  transportation  of  certain  cattle  for  the  plaintiff. 
The  suit  was  originally  brought  in  the  county  court,  ap- 
parently against  the  Burlington  &  Missouri  River  Bail- 
road  in  Nebraska.   An  amended  petition  was  filed  against 
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the  defendant  company,  which  appeared  to  the  action. 
This  amended  i)etition  was  filed  December  9, 1892,  which 
date  we  must  accept  as  that  of  the  commencement 
of  the  action  against  this  defendant.  The  cause  was 
appealed  to  the  district  court,  and  the  petition  there  filed 
discloses  on  its  face  that  the  cause  of  action  accrued  in 
April,  1888.  At  the  commencement  of  the  trial  the  de- 
fendant objected  to  the  introduction  of  any  evidence 
because  the  petition  did  not  state  a  cause  of  action,  be- 
cause it  disclosed  that  the  cause  of  action  did  not  accrue 
within  four  years,  and  for  another  reason  going  solely  to 
the  measure  of  damages  and  clearly  not  available  as 
defeating  the  action  altogether.  The  court  sustained  the 
objection  and  directed  a  verdict  for  the  defendant.  The 
question  presented  is  whether  the  action,  as  stated  in  the 
petition,  is  for  breach  of  a  written  contract  or  whether  it 
is  for  a  statutory  liability  or  in  tort.  If  the  former,  the 
period  of  limitations  is  five  years,  and  the  action  was  not 
barred.  (Code  of  Civil  Procedure,  sec.  10.)  If  the  latter, 
the  period  is  four  years,  and  the  action  was  barred. 
(Code  of  Civil  Procedure,  sec.  11.) 

The  i>etition  alleges  that  on  the  31st  day  of  March, 
1888,  the  plaintiff  made  a  contract  in  writing  with  the 
defendant  wherein  the  defendant  agreed  to  transport  100 
cattle  for  plaintiff  from  South  Omaha  to  Chicago;  that 
the  defendant  received  the  cattle  on  that  date  for  trans- 
portation; that  the  usual,  ordinary,  and  reasonable  time 
required  for  transportation  was  from  twenty-four  to 
thirty-six  hours;  that  the  defendant,  in  violation  of  its 
contract,  *  "unreasonably  and  negligently  delayed  the 
transportation  of  said  cattle  •  •  ♦  and  did  not  de- 
liver said  cattle  at  Chicago  until  the  4th  day  of  April, 
1888,  and  more  than  forty-eight  hours  after  the  time  when 
said  cattle  should  have  been  delivered  at  Chicago  in  the 
usual  and  customary  course  of  transportation.''  This  is 
followed  by  allegations  of  special  damages.  The  writ- 
ten contract  referred  to  is  attached  to  and  made  a  part 
of  the  petition  and  contains  the  following:  "And  in  con- 
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sideration  of  free  transportation  for persons  given 

by  the  railroad,  such  persons  to  accompany  the  stock, 
it  is  agreed  that  the  cars  containing  the  stock  are  in  sole 
charge  of  such  person  or  his  agents,  for  the  purpose  of 
attention  and  protection  to  the  stock  while  in  transit,  and 
the  company  assumes  no  responsibility  for  safety  of  stock 
in  charge  of  the  shippers  or  his  agents,  whether  from 
theft  or  cold,  jumping  from  car,  injury  in  loading  or  un- 
loading, injury  which  stock  may  do  to  themselves,  or 
which  may  arise  from  the  reasonable  delay  of  trains,  or 
from  any  other  cause  except  those  occurring  by  reason  of 
gross  negligence  of  the  company."  This  was  signed  by 
both  parties.  Certainly,  so  far  as  it  is^in  the  power  of 
the  pleader  under  the  Code  to  select  his  form  of  action, 
this  petition  counts  in  contract  and  not  in  tort.  But  it 
is  said  that  the  question  must  be  determined  by  the  sub- 
stance of  the  petition  and  not  by  the  form  of  words  em- 
ployed. True;  but  one  with  whom  a  carrier  has  made 
a  contract  to  transport  his  goods  has  his  election  in  case 
of  breach  to  sue  either  for  damages  for  failure  to  observe 
the  public  duty  enjoined  on  the  carrier,  or  to  waive  the 
tort  and  sue  for  breach  of  the  special  contract.  The 
plaintiff  clearly  elected  to  pursue  the  latter  course,  and 
if  there  should  prove  to  be  any  difference  in  the  liability 
of  the  carrier  in  the  two  cases,  in  the  rules  of  evidence 
or  in  the  measure  of  damages,  the  plaintiff  would  be 
bound  by  his, election  and  confined  to  those  rules  govern- 
ing cases  ex  contractu.  The  case  was  pleaded  as  one  of 
breach  of  a  written  contract  and  did  not  appear  on  the 
face  of  the  petition  to  be  barred. 

It  is  contended,  however,  that,  viewed  as  an  action  ex 
cantractUy  the  contract  alleged  does  not  specify  any  time 
for  performance,  and  the  petition  therefore  states  no 
cause  of  action.  The  law  of  the  state  is  a  part  of  every 
contract,  and  a  contract  for  the  transportation  of  chat- 
tels, especially  live  stock,  implies  an  agreement  to  trans- 
port within  a  reasonable  time.  A  citation  of  cases  would 
be  futile.    (See,  however,  those  cited  in  2  Am.  &  Eng. 
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Ency.  of  Law,  841,  and  3  Am.  &  Eng.  Ency.  of  Law,  16e.) 
Moreover,  the  special  contract  expressly  provided  that  the 
carrier  should  not  be  liable  for  damages  arising  from 
'^reasonable  delay  of  trains."  This  implies  as  strongly 
as  if  expressed  in  words  a  liability  for  unreasonable 
delay.  The  petition  alleges  that  the  reasonable  time  for 
transportation  was  from  twenty-four  to  thirty-six  hours; 
that  these  cattle  were  "unreasonably  and  negligently" 
delayed,  and  that  they  were  shipped  March  31st  and  not 
delivered  nntil  April  4th.  Perhaps  there  might  be  a 
reasonable  delay  from  storms,  floods,  or  similar  causes 
beyond  the  ordinary  time,  but  this  would  be  a  matter  of 
defense.  Plaintiff  was  not  compelled  to  anticipate  and 
negative  all  such  defenses  in  his  petition. 

Finally,  it  is  urged  that  the  action  is  on  a  liability 
created  by  statute  and  must,  therefore,  be  brought  within 
four  yeara  The  statute  invoked  is  chapter  16,  section 
111,  Compiled  Statutes,  providing  that  "any  railroad 
company  receiving  freight  for  transportation  shall  be 
entitled  to  the  same  rights  and  be  subject  to  the  same 
liabilities  as  common  carriers."  We  take  it  that  section 
11  of  the  Code,  fixing  the  period  of  limitations  for  actions 
"upon  a  liability  created  by  statute  other  than  a  for- 
feiture or  a  penalty,"  does  not  apply  to  every  case  where 
a  party  invokes  a  statutory  provision  to  establish  his 
right  The  statute  in  question  creates  no  specific  liabil- 
ity. It  merely  declares  the  common  law  and  fixes  the 
status  of  a  railroad  as  a  common  carrier.  If  it  provided 
a  special  remedy,  non-existent  in  the  absence  of  statute, 
section  11  of  the  Code  might  apply. 


Beversed  and  remanded. 
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■^  ^^'     Bennett  Heer  v.  Anhbusbr-Busoh  Brewing  Associa- 
tion. 

Filed  Juitb  16, 1897.    No.  7868. 

L  Appeal  from  County  Court:  Bond.  The  statutes  requiring  one  who 
appeals  from  a  judgment  of  the  county  court  to  give  an  under- 
taking as  an  essential  prerequisite  to  the  appeal,  are  valid  and  not 

In  conflict  with  the  constitution. 

• 

2.  :  .    The  requirements  that  such  undertaking  shall  be 

filed  within  10  days  from  the  rendition  of  judgment  and  shall  be 

approved  by  the  county  judge  are  mandatory,  and  the  statutes  are 

not  satisfied  by  the  tender  of  a  bond  in  the  district  court  at  a 

later  time. 

Error  from  the  district  court  of  Saline  county. 
Tried  below  before  Hastings,  J.    Affirmed. 

Fayette  I.  Foas^  for  plaintiff  in  error. 

Abbott  d  Abbott,  contra. 

Irvine,  0. 

The  Anheuser-Busch  Brewing  Association  recovered  a 
judgment  against  Hier  in  the  county  court  of  Saline 
county.  Hier  lodged  a  transcript  in  the  district  court, 
but  gave  no  appeal  bond.  The  brewing  association  filed 
a  motion  to  strike  the  case  from  the  docket  because  no 
appeal  had  been  taken.  This  motion  was  sustained. 
Hier,  by  this  proceeding,  seeks  to  review  the  action  of 
the  district  court  in  striking  his  appeal  from  the  docket. 

It  is  provided  by  chapter  20,  section  26,  Compiled  Stat- 
utes, that  in  civil  actions  either  party  may  appeal  from 
the  judgment  of  the  county  court  "in  the  same  manner 
as  provided  by  law  in  cases  tried  and  determined  by  jus- 
tices of  the  peace.  The  amount  of  the  bond  or  under- 
taking taken  shall  be  double  the  amount  of  the  judgment 
and  costs,  and  shall  be  approved  by  the  probate  judge." 
By  section  1006  et  seq.  of  the  Code  of  Civil  Procedure 
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appeals  are  provided  for  from  judgments  of  jnslices  of 
the  peace  to  the  district  court,  and  by  those  sections  it  is 
required  that  an  undertaking  shall  be  filed  within  ten 
days  from  the  rendition  of  judgment  It  is  contended  by 
the  plaintiff  in  error  that  these  statutes  are  void  in  so  far 
as  they  require  an  undertaking  as  a  condition  of  an  ap- 
peal. The  particular  constitutional  provision  which  is 
invoked  is  section  17  of  article  6,  whereby  it  is  provided 
that  appeals  to  the  district  court  from  the  judgments  of 
county  courts  shall  be  allowed  in  all  criminal  cases  on 
application  of  the  defendant,  and  in  all  civil  cases  on 
application  of  either  party.  This  does  not  mean,  how- 
ever, that  the  constitution  in  itself  operates  as  an  appeal 
from  every  judgment  of  the  county  court.*  It  is  left  to 
the  legislature  to  provide  the  manner  of  taking  an  appeal, 
and  the  legislature  has  undoubtedly  the  power  to  provide 
such  requirements  and  attach  such  conditions  as  are 
necessary  to  protect  the  adverse  party.  At  the  time  the 
constitution  was  adopted  the  same  statutes  were  in  force, 
and  in  other  states  a  bond  was  quite  frequently  required 
as  a  condition  of  perfecting  an  appeal.  Such  a  require- 
ment does  not  restrict  the  right  or  deny  it.  It  merely  reg- 
ulates the  manner  of  exercising  the  right.  By  section  24 
of  the  Bill  of  Bights  the  right  to  be  heard  in  all  civil  cases 
in  the  court  of  last  resort  by  appeal,  error,  or  otherwise  is 
secured  to  litigants,  and  as  the  only  method  of  reaching 
the  court  of  last  resort  to  review  a  judgment  of  a  justice  of 
the  i)eace  is  through  the  district  court,  the  right  to  appeal 
from  the  judgment  of  a  justice  is  as  fully  secured  by  the 
constitution  as  the  right  to  appeal  from  the  judgment  of 
the  county  court.  Yet,  in  many  cases,  this  court  has 
sustained  the  statute  requiring  an  undertaking  as  a  con- 
dition precedent  to  an  appeal  from  the  judgment  of  a 
justice  of  the  peace.  (See,  for  instance.  Bell  v.  White  Lake 
Lumber  Co.^  21  Neb.,  525,  Johnson  v.  Yan  Cleve^  23  Neb.,  559, 
and  School  District  v.  Traver^  43  Neb.,  524.)  In  the  last 
case  it  is  said:  ^'The  giving  of  the  appeal  bond  is  essen- 
14 
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tial  to  confer  jurisdiction  of  the  cause  upon  the  appellate 
tribunal/' 

It  is  also  contended  that  the  statute  offends  that  pro- 
vision of  the  constitution,  section  19,  article  6,  which 
provides  that  all  laws  relating  to  courts  shall  be  gen- 
eral and  of  uniform  operation.  This  objection  has  no 
merit  The  statute  applies  to  all  county  courts  and  to 
all  judgments  thereof,  and  is  general  and  of  uniform 
operation.  Nor  does  the  statute  violate  section  13  of 
article  1,  providing  that  all  courts  shall  be  open,  and 
every  person  for  any  injury  done  him  in  his  lands,  goods, 
person,  or  reputation  shall  have  a  remedy  by  due  course 
of  law  and  justice  administered  without  denial  or  delay. 
The  county  T^ourts  are  open  to  all  citizens  on  the  same 
terms,  and  the  right  of  appeal  is  conferred  on  all  alike, 
subject  to  the  same  method  of  perfecting  that  appeal. 

The  further  objection  that  the  statute  is  vicious,  being 
in  the  nature  of  class  legislation,  is  equally  devoid  of 
merit.  As  we  have  said  before,  it  applies  to  all  persons 
without  distinction.  The  mere  fact  that  some  litigants 
may  be  so  unfortunate  as  to  be  unable  to  procure  sureties 
upon  a  bond  does  not,  as  is  contended,  render  the  statute 
objectionable  as  being  in  the  interest  of  the  wealthy 
classes.  One  who,  through  poverty,  is  unable  to  pay 
costs  or  attorney's  fees  is  equally  precluded  from  his 
remedies.  But  this  is  not  by  virtue  of  the  statute;  it  is 
by  virtue  of  his  own  unfortunate  circumstances,  which 
neither  the  legislature  nor  the  constitution  can  control. 

When  the  motion  was  made  to  strike  the  case  from  the 
docket  the  plaintiff  tendered  an  appeal  bond  in  the  dis- 
trict court  and  asked  to  have  it  there  approved.  The  ten 
days  within  which  he  was  permitted  to  file  the  bond  had 
expired.  He  did  not  present  it  to  the  county  judge,  who 
is  the  only  officer  with  authority  to  approve  it.  The  cases 
already  cited  establish  the  principle  that  the  statute  re- 
quiring the  giving  of  a  bond  is  jurisdictional,  both  as 
regards  the  time  of  tendering  the  same  and  its  approval. 
In  Bell  V.  WhUe  Lake  Lumber  Co.,  aupraj  Maxweul^^  J., 
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said:  'The  justice  has  no  discretion  in  the  matter,  and  it 

is  his  duty  to  refuse  to  approve  such  undertaking  unless 

filed  within  the  ten  days.'' 

Affirmed. 


EsTERiiY  Harvesting  Machine  Company  v.  John  Berg. 

Filed  Juns  15, 1897.    No.  7803. 

1.  AUegata  et  Probata:  Review.    A  y.erdlct  will  be  set  aside  when  not 

based  on  any  evidence  directed  to  the  issues  presented  by  the 
pleadings  and  submitted  to  the  Jury  by  the  instructions.  Allegata 
et  probata  must  agree. 

2.  Trial:  Issubs:  Evidence.    The  rule  that  parties  who  voluntarily  sub- 

mit to  the  introduction  of  irrelevant  testimony  and  accept  a  ver- 
dict thereon,  are  precluded  from  thereafter  urging  that  the  evi- 
dence was  irrelevant,  does  not  apply  to  a  case  where  the  pleadings 
and  the  instructions  of  the  court  confined  the  Jury  to  a  considera- 
tion of  one  issue  when  there  was  no  evidence  to  support  the  ver- 
dict on  that  issue,  although  there  was  evidence  which  might  have 
sustained  a  similar  verdict  had  other  questions  or  different  issues 
been  submitted  to  the  Jury. 

3.  Deceit:  False  Representations:  Sales.    False  representations.  In 

order  to  found  an  action  in  the  nature  of  deceit,  must  not  consist 
merely  of  promises  to  be  performed  in  the  future,  and  generally 
not  merely  of  expressions  of  opinion  by  a  vendor  as  to  the  quality 
of  bis  goods.  They  must  be  representations  of  known  existing 
facts. 

Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Tibbets,  J,    Reversed. 

Pound  d  Burr,  for  plaintiff  in  error. 

Baehmer  &  Rummons,  contra. 

IRYINB,  0. 

Berg  recovered,  in  the  district  court  of  Lancaster 
county,  a  judgment  against  the  Esterly  Harvesting  Ma- 
chine Company,  which  the  latter  brings  here  for  review 
by  petition  in  error.    The  only  question  presented  by  the 
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briefs  is  the  sufficiency  of  the  evidence  to  sustain  the 
verdict  under  the  issues  framed  and  the  instructions  of 
the  court.  A  consideration  of  this  question  calls  for  an 
examination  of  the  pleadings. 

The  petition  alleges  that  the  Harvesting  Machine  Com- 
pany, which  we  shall  hereafter  style  the  defendant,  as 
it  appeared  in  the  district  court,  was  engaged  in  selling 
a  machine  called  the  "Esterly  Self-Binder,"  and  in  1891 
it  attempted  to  sell  such  a  machine  to  the  plaintiff,  and 
for  that  purpose  "fraudulently  represented,  led  and 
caused  this  plaintiff  to  believe  that  said  machine  was  a 
good  and  new  machine  and  would  do  good  work  in  its 
line,  and  that  the  machine  was  equal  to  do,  and  would 
do,  as  good  work  as  any  ordinary  machine  of  a  similar 
kind;"  that  in  truth  and  in  fact  the  machine  was  of  infer- 
ior quality,  and  was  of  no  value  in  that  it  would  not  per- 
form the  work  that  it  was  designed  to  do;  that,  relying 
on  said  false  representations,  the  plaintiff  received  the 
machine,  and,  finding  it  would  not  work,  agents  of  the 
defendant  represented  that  they  would  put  the  machine 
in  good  order,  guaranteed  that  it  would  be  of  the  best 
kind  and  would  do  good  work,  and  that  if  it  did  not  do 
so  plaintiff  need  not  pay  therefor;  and  thereby  procured 
the  plaintiff  to  sign  two  promissory  notes  for  the  sum  of 
162.50  each,  which,  together  with  an  old  machine  sur- 
rendered to  the  defendant,  constituted  the  purchase  price. 
The  petition  then  avers  that  the  defendant  transferred 
said  notes  before  maturity  to  an  innocent  holder,  and 
that  plaintiff  was  compelled  to  pay  the  same.  It  then 
pleads  certain  items  of  special  damage,  the  considera- 
tion of  which  was  by  the  court  excluded  from  the  jury, 
so  that  they  need  not  be  further  mentioned.  The  answer 
contains  two  counts:  The  first  is  a  general  denial;  the 
second  count  pleads  a  written  contract  for  the  sale  of 
the  machine,  followed  by  a  special  contract  of  warranty 
not  necessary  to  here  set  out,  but  in  its  general  char- 
acted  similar  to  contracts  for  agricultural  machinery 
which  have  frequently  been  described  in  the  reports  of 
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this  court.  It  then  pleads  a  fall  performance  of  the  con- 
tract on  defendant's  part  and  a  breach  by  the  plaintiff  of 
the  requirements  for  the  enforcement  of  the  warranty. 
The  reply  admitted  the  warranty  and  denied  the  contract. 
The  court,  by  its  instructions,  treated  the  case  entirely 
on  the  theory  of  the  petition  as  an  action  for  damages  for 
false  representations,  and  instructed  the  jury  affirma- 
tively that  it  was  not  an  action  for  breach  of  warranty ; 
that  it  was  immaterial  whether  or  not  the  contract  of 
warranty  had  been  complied  with,  and  that  the  atten- 
tion of  the  jury  must  be  confined  to  the  issue  in  regard 
to  the  representations. 

The  evidence  tends  to  show  that  the  plaintiff  called  at 
the  place  of  business  of  KoUer  &  Newton,  in  Pleasant- 
dale,  who  seem  to  have  been  sales  a^nts  for  the  de- 
fendant, and  there  had  some  conversation  about  purchas- 
ing a  machine.  The  following  day  a  Mr.  Lynch,  an  agent 
of  the  defendant,  called  at  plaintiff's  farm,  and  it  would 
seem  that  the  contract  of  sale  was  there  entered  into, 
but  the  notes  and  old  machine  were  not  then  delivered. 
niereafter  the  plaintiff  obtained  the  machine  from  KoUer 
ft  Newton,  and  took  it  to  his  farm.  Mr.  Hess,  another 
agent  of  the  defendant,  came  to  the  farm  with  Mr.  Roller, 
and  the  machine  was  tried.  It  did  not  work  properly. 
Some  adjustments  were  made,  but  the  defect  was  not 
remedied.  Mr.  Hess  ascribed  the  failure  of  the  machine 
to  work  to  the  undue  moisture  of  the  soil.  Then  followed 
the  only  representation,  aside  from  the  contract  of  war- 
ranty, which  appears  at  all  in  the  evidence  prior  to  the 
execution  of  the  contract.  The  plaintiff  narrates  it  as 
follows :  *TPhen  Hess  took  out  his  pocket  book  and  drawed 
the  notes,  and  says  I,  Mr.  Hess,  I  ain't  going  to  sign  those 
notes^  I  want  to  see  how  the  binder  works  first.  Well, 
he  says,  I  am  perfectly  satisfied  that  binder  will  give  sat- 
isfaction when  the  ground  is  dry,  and  you  will  save  us 
the  trouble  of  coming  back  again  if  you  will  sign  them 
notes,  and  if  the  binder  don't  give  satisfaction,  we  will 
make  it  give  satisfaction,  he  says."    Twice  again  the 
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plaintiff  testifies  to  this  conversation,  ascribing  to  Mr. 
Pless  in  each  instance  the  same  language,  and  the  plaint- 
iflf^s  son  gives  precisely  the  same  account  of  the  transac- 
tion. There  were  subsequent  conversations  with  agents 
of  the  defendant,  but  they  were  after  the  notes  and  old 
machine  had  been  delivered,  and  therefore  did  not  oper- 
ate as  an  inducement  to  the  contract. 

Two  principles  are  elementary :  First,  that  a  false  rep- 
resentation to  be  actionable  must  not  be  a  promise  to  be 
performed  in  the  future,  but  the  representation  of  an 
existing  fact;  and  secondly,  that  in  the  absence  of  special 
peculiar  circumstances  one  is  not  warranted  in  relying 
on  an  expression  of  opinion  by  a  vendor  with  regard  to 
the  quality  of  his  goods.  The  representation  must  be  a 
statement  of  known  fact,  and  generally  not  merely  the 
expression  of  an  opinion.  {Gohn  v.  Brodhead,  51  Neb., 
834.)  It  will  be  observed  that  Hess  merely  said  that  he 
was  satisfied  that  the  machine  would  give  satisfaction. 
He  did  not  represent,  as  charged  in  the  petition,  that  it 
was  a  new  machine;  that  it  was  a  good  machine;  that  it 
was  equal  to  and  capable  of  doing  as  good  work  as  any 
ordinary  machine  of  a  similar  kind.  He  confined  himself 
to  expressing  his  opinion  that  it  would  give  satisfaction, 
— presumably  satisfaction  to  the  plaintiff, — and  this  was 
followed  by  a  promise  to  make  it  give  satisfaction.  In 
other  words,  we  have  here  the  vendor's  opinion  as  to  the 
future  operation  of  the  machine  and  his  promise  to,  in 
the  future,  make  the  machine  conform  to  the  opinion  then 
expressed.  There  can  be  no  recovery  in  an  action  of 
deceit  on  such  testimony.  The  plaintiff  contends  that 
the  defendant  having  pleaded  the  warranty,  and  the  evi- 
dence being  of  such  a  character  as  to  show  a  breach  of 
warranty,  the  verdict  ought  not  to  be  set  aside,  defendant 
Iiaving  voluntarily  tendered  that  issue.  But  the  warranty 
was  pleaded  as  a  defense,  probably  unnecessarily,  but  cer- 
tainly not  in  such  a  way  as  to  transform  the  plaintiff's 
cause  of  action  from  one  in  the  nature  of  deceit  to  one  on 
n  contract  which  the  plaintiff  denied.    The  plaintiff's 
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theory  was  that  the  contract  was  avoided;  that  he  had 
surrendered  the  machine,  and  he  was  claiming  no  rights 
npon  the  contract.  It  is  also  contended  that  the  facts 
justifying  a  recovery,  and  having  been  litigated  without 
objection  on  the  trial,  it  is  now  too  late  to  insist  that  they 
were  irrelevant  to  the  issues.  It  is  true  that  a  great  deal 
of  testimony  was  received  without  objection  tending  to 
show  a  breach  of  warranty ;  but  whether  or  not  that  evi- 
dence having  gone  in  without  objection,  the  case  might 
have  been  determined  thereon,  the  court  did  not  take  that 
view  of  it,  and  neither  did  either  party.  Neither  party 
requested  instructions  on  the  theory  of  a  breach  of  war- 
ranty. The  court,  in  the  clearest  terms,  excluded  that 
whole  question  from  the  jury,  and  the  case  is  therefore 
not  one  where  the  parties  have  without  objection  litigated 
and  obtained  a  verdict  upon  issues  not  presented  by  the 
pleadings.  The  verdict  was  not  upon  those  issues.  It 
resx)onded,  under  the  instructions  of  the  court,  solely  to 
the  question  of  false  representations.  So  considered,  it 
was  not  supported  by  the  evidence  and  was  contrary  to 

law. 

Beversed  and  b;emanded. 


N.  T.  Jones  et  al.  v.  Bert  A.  Dunbar. 

Filed  Jims  15, 1897.    No.  7294. 

1.  Fraudulent  Conveyances:  Knowledge  op  Buyer:  Evtoenoe.  Evi- 
dence examined,  and  held  to  sustain  a  verdict  that  chattels  had 
been  purchased  in  good  faith  without  notice  by  the  vendee  of  an 
intent  on  the  part  of  the  vendors  to  defraud  creditors. 


:  CoNsiDEBATioN.  In  a  contest  between  a  vendee  and  credit- 
ors of  the  vendor,  the  adequacy  of  the  consideration,  if  it  be  a 
valuable  consideration,  will  not  be  inquired  into  except  for  the 
purpose  of  throwing  light  on  the  intention  of  the  parties. 

:  .    The  relinquishment  of  a  valid  entry  of  land  under 


the  timber  culture  act  of  congress  constitutes  a  valuable  considera- 
tion and  is  not  void  as  against  public  policy. 
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ESBOB  from  the  district  court  of  Hitchcock  county. 
Tried  below  before  Wblty,  J.    Affirmed. 

John  P.  Mauls  and  L.  W.  BlacJdedge,  for  plaintiffs  in 
error. 

Kinkeadj  Mentzer  d  Granger ^  contra. 

Ibvinb,  0. 

This  case  is  one  of  that  familiar  class  where  a  vendee  of 
chattels  replevies  them  from  a  sheriff  who  has  seized 
them  under  a  writ  of  attachment  in  an  action  against  the 
vendor.  The  issue  presented  is  the  hona  fides  of  the  trans- 
fer to  the  plaintiff.  The  verdict  and  judgment  in  the  dis- 
trict court  were  in  favor  of  the  plaintiff,  and  this  pro- 
ceeding is  prosecuted  by  the  defendants. 

From  the  very  lucid  and  fair  statement  contained  in 
the  brief  of  the  plaintiff  in  error  we  obtain  the  evidence 
as  follows:  J.  D.  Douglas  and  George  H.  Underbill  lived 
in  Lincoln.  The  daughter  of  Douglas  and  Charles  Under- 
hill,  son  of  George  H.  Underbill,  were  engaged  to  be  mar- 
ried. The  younger  Underbill  was  a  druggist.  For  the 
purpose  of  establishing  him  in  business,  his  father  and 
his  sister,  Mrs.  Swai-tz,  conveyed  certain  real  estate  to 
Douglas.  Douglas,  with  funds  of  his  own  and  with  the 
proceeds  of  the  real  estate,  purchased  a  drug  store  which 
was  operated  in  the  name  of  J.  D.  Douglks  &  Co.,  the  firm 
being  composed  of  Douglas  and  wife,  and  the  younger 
Underbill  was  installed  as  manager  of  the  business  under 
an  agreement  for  the  division  of  profits.  To  secure  the 
elder  Underbill  and  Mrs.  Swartz  for  their  contribution 
to  the  enterprise,  a  mortgage  was  executed  upon  the 
stock  and  fixtures,  which  was  not  filed  for  record  until 
shortly  before  the  occurrence  of  facts  out  of  which  this 
controversy  arises.  After  some  time  the  drug  store  was 
removed  to  Stratton,  in  Hitchcock  county.  The  firm  of 
J.  D.  Douglas  &  Co.  became  indebted  to  David  Wise  &  Co. 
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in  the  sum  of  f  272,  and  to  the  H.  T.  Clarke  Drug  Company 
in  the  sum  of  f  136.72.  The  business  not  proving  prosper- 
ous, Douglas  and  Underhill  desired  to  sell  out.  Douglas 
&  Co.  had  in  their  employ  Bert  A.  Dunbar.  After  some 
negotiations  with  him,  a  sale  was  effected  whereby  Doug- 
las &  Co.  transferred  the  store  to  Dunbar.  Dunbar  ex- 
ecuted his  notes,  secured  by  mortgage,  to  the  elder  Under- 
hill and  to  Mrs.  Swartz  for  $400,  and  they  released  their 
mortgage.  He  also  executed,  a  relinquishment  of  a  "tree 
claim,"  or  timber  culture  entry,  on  certain  land  in  Hitch- 
cock county,  and  delivered  this  relinquishment  to  the 
younger  Underhill,  who  presented  the  relinquishment  at 
the  land  office  and  entered  the  land  as  a  homestead  in  his 
own  name.  Thereupon  Wise  &  Co.  and  the  Clarke  Drug 
Company  instituted  actions  on  their  debts  and  procured 
attachments  to  be  issued  and  levied  on  the  stock  and  fix- 
tures of  the  drug  store.  Dunbar  replevied.  In  addition 
to  the  foregoing  facts  it  appears  that  in  the  trade  the 
drug  store,  in  pursuance  of  an  inventory,  was  valued  at 
|2,000;  that  Dunbar  had  "broken"  about  forty  acres  of 
the  land,  and  that  the  value  of  his  right  to  the  land  was 
placed  at  |1,600. 

It  is  quite  correctly  contended  by  the  plaintiff  in  error 
that  in  order  to  protect  Dunbar's  title  three  facts  must 
exist :  First,  the  purchase  must  have  been  made  without 
notice  of  an  intent  on  the  part  of  the  vendors  to  defraud 
their  creditors;  second,  the  purchase  must  be  for  a  val- 
uable consideration;  and  third,  the  consideration  must 
be  executed.  On  the  assignment  of  error  that  the  evi- 
dence is  not  sufficient  to  sustain  the  verdict  we  shall  not 
inquire  whether  a  fraudulent  intent  on  the  part  of  Doug- 
las &  Co.  was  established,  because  we  think  the  evidence 
sufficient  to  sustain  the  verdict  on  the  ground  that  Dun- 
bar was  not  a  party  to  the  fraud,  if  any  existed,  and  was 
a  bona  fide  purchaser.  In  such  cases,  by  the  express  terms 
of  the  statute,  the  question  of  fraudulent  intent  is  a  ques- 
tion of  fact  and  not  of  law.  (Compiled  Statutes,  ch.  82, 
sec.  20.)    The  evidence  tends  to  show  that  Dunbar  knew 
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of  the  indebtedness  of  the  elder  Underhill  and  Mrs. 
Swartz,  and  took  pains  that  they  should  be  satisfied  be- 
fore making  the  purchase,  and  that  he  knew  of  no  other 
indebtedness.  It  is  contended  that  his  occupation  as  a 
clerk  in  the  store  apprised  him  of  the  existence  of  such 
indebtedness;  but  we  cannot  hold  that  any  such  confiden- 
tial relation  exists  between  a  proprietor  of  a  mercantile 
establishment  and  his  clerks  or  salesmen  that  the  latter 
are  charged  as  a  matter  of  law  with  notice  that  goods  pur- 
chased have  not  been  paid  for.  We  are  quite  satisfied 
with  the  verdict  of  the  jury  in  so  far  as  it  tends  to  estab- 
lish that  the  transaction  was  made  as  a  bona  fide  business 
venture  on  Dunbar^s  part,  and  that  he  had  no  suspicion 
even  that  Douglas  &  Co.  made  the  same  for  the  purpose 
of  defeating  their  creditors,  if  such  was  the  fact. 

It  is  contended  that  the  consideration  was  inadequate. 
But  if  it  was,  in  the  terms  of  the  law,  a  valuable  consider- 
ation, it  matters  not  whether  it  was  adequate.  The  ques- 
tion of  its  adequacy  may  be  properly  litigated  in  order 
to  ascertain  the  intent  of  the  parties.  But  on  the  evi- 
dence before  us  we  could  not  hold  contrary  to  the  verdict 
that  it  was  of  such  known  and  gross  inadequacy  as  to 
conclusively  establish  a  fraudulent  intent.  While  the 
so-called  "tree  claim"  was  valued  at  f  1,600,  and  may  have 
been  overestimated,  the  appraisement  for  the  purpose  of 
the  writ  of  replevin  of  the  drug  store  was  $988.  It  is 
quite  frequent  for  parties  in  making  an  exchange  to  over- 
value their  respective  holdings,  and  this  without  any  in- 
tent to  defraud.  The  question  of  value  in  dollars  and 
cents  is  not  scrutinized  so  closely  in  the  case  of  an  ex- 
change as  when  money  is  to  be  paid. 

Did  Dunbar  pay  a  valuable  consideration?  It  is  con- 
tended that  he  did  not,  because  his  right  to  the  land  was 
not  transferable,  and  he  had  not  paid  the  notes  at  the 
time  this  action  was  brought.  Our  conclusion  on  the 
first  point  renders  a  consideration  of  the  second  unneces- 
sary. We  are  cited  to  cases  construing  the  act  of  con- 
gress forbidding  transfers  of  inchoate  or  imperfect  rights 
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to  the  public  lands,  but  these  cases  are  not  applicable. 
They  are  all  cases  of  attempted  conveyances.  It  was  ex- 
pressly provided  by  act  of  congress  (21  Statutes  at  Large, 
2d  sess.,  ch.  89):  "That  when  a  pre-emption,  homestead, 
or  timber-culture  claimant  shall  file  a  written  relinquish- 
ment of  his  claim  in  the  local  land  office,  the  land  covered 
by  such  claim  shall  be  held  as  open  to  settlement  and 
entry  without  further  action  on  the  part  of  the  commis- 
sioner of  the  general  land  office."  Dunbar  had  a  posses- 
sory interest  in  the  land  under  a  timber-culture  entry. 
It  was  a  valuable  right.  He  was  not  compelled  to  relin- 
quish it,  but  he  had  the  power  to  do  so  merely  by  filing 
a  written  instrument  to  that  effect,  free  from  any  discre- 
tion or  action  by  the  federal  authorities.  He  parted  with 
bis  right  by  executing  such  a  relinquishment.  We  know 
nothing  in  the  statutes  or  the  policy  with  relation  to 
public  lands  which  forbids  a  person  from  contracting 
with  another  to  release  such  a  right.  It  is  true  that  by 
such  a  transaction  as  the  present  the  one  who  makes  such 
a  contract,  providing  he  keeps  silent,  may  have  an  ad- 
vantage over  other  persons  in  making  a  new  entry.  But 
the  essence  of  the  contract  was  merely  the  relinquishment 
of  the  right,  and  this  a  valuable  right,  which  the  holder 
Thereof  might  relinquish  if  he  chose,  and  which  did  not 
operate  as  a  transfer  or  conveyance  of  the  right  itself. 
(Palmer  v.  March^  34  Minn.,  127.)  A  consideration  is  val- 
uable, not  only  where  the  party  to  whom  it  moves  receives 
something  of  value,  but  also  where  the  party  from  whom 
it  moves  parts  with  something  of  value. 

It  is  contended  that  the  court  erred  in  allowing  a  wit- 
ness to  testify  to  the  value  of  the  land  covered  by  the 
timber-culture  entry.  As  we  have  before  intimated,  the 
adequacy  of  the  consideration  was  a  fact  pertinent  to  the 
issues  as  tending  to  establish  the  intent  of  the  parties, 
and  the  inducement  to  the  vendors  in  obtaining  the  relin- 
quishment was  undoubtedly  the  expectation  of  obtaining 
the  land  for  themselves  by  re-entry.  Therefore,  the  value 
of  that  land  entered  directly  into  the  controversy  as 
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throwing  light  upon  the  opinions  and  expectations  of  the 
parties  and  thereby  in  ascertaining  what  to  them  seemed 
an  adequate  consideration.  There. was  no  error  in  admit- 
ting the  evidence. 

Complaint  is  made  of  the  giving  and  refusal  of  certain 
instructions.  In  the  petition  in  error  these  are  grouped 
in  a  single  assignment  without  distributive  words.  Most 
of  the  instructions  given  were  clearly  right.  One,  at 
least,  of  those  refused  was  properly  refused  because  sub- 
stantially covered  by  instructions  already  given.  We 
cannot,  therefore,  further  review  this  assignment. 

AFFIRME2D. 


Geouge  W.  Boyer  et  al.  v.  Richard  Richardson 

ET  AL. 
Filed  June  15, 1897.    No.  7190. 

1.  Election  as  to  Counts:  Harmless  Error.    The  error,  if  any  existed, 

in  requiring  a  plaintiff  to  elect  between  two  counts  in  his  petition 
evidently  referring  to  the  same  cause  of  action,  is  harmless  and 
not  a  ground  for  reversal  when  the  evidence  on  the  trial  affirma- 
tively discloses  that  the  count  abandoned  by  the  election  could  not 
under  the  facts  lead  to  a  recovery. 

2.  Negotiable  Instruments:  Indorsement:  Principal  and  Agent.  The 

indorsement  of  a  negotiable  instrument  "for  collection  and  ac- 
count," of  the  indorser,  merely  constitutes  the  indorsee  the  agent 
of  the  indorser  for  the  purpose  of  collecting  and  remitting  the  pro- 
ceeds. It  passes  no  title  to  the  indorsee  and  confers  no  authority 
on  him  to  transfer  the  instrument  by  sale  or  indorsement  to  an- 
other so  as  to  charge  former  indorsers  under  the  law  merchant. 

3.  Voluntary  Payment:  Repayment.    Money  paid  to  a  third  person  in 

discharge  of  the  debt  of  another  cannot  be  recovered  back  when 
the  payment  was  made  voluntarily,  without  any  legal  obligation 
on  the  payor,  without  any  duress,  compulsion,  or  deceit,  without 
any  previous  request  from  the  debtor,  and  without  any  subsequent 
promise  of  repayment. 

4. :  Evidence.    Evidence  held  to  sustain  a  finding  that  the  pay- 
ment in  this  case  was  such  a  voluntary  payment 
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6.  Judgmfint:  FncDiNGs:  Rxyiew.  A  Judgment  will  not  be  reversed  for 
want  of  findings  on  all  the  issues,  when  the  findings  made  required, 
Independently  of  the  result  on  other  issues,  the  judgment  ren- 
dered. 

EiRBOB  from  the  district  court  of  Saunders  county. 
Tried  below  before  Whbblbe,  J.    Af/mned. 

McCoy  d  Olmstedj  for  plaintiffs  in  error. 
Oood  &  Ooodf  contra. 

Irvine,  (X 

The  plaintiffs  constitute  the  firm  of  George  Boyer, 
McCoy  &  Co.,  engaged  in  the  live  stock  commission  busi- 
ness in  South  Omaha.  They  are  the  successors  of  the 
Boyer-Shelly  Company,  which  was  the  style  of  the  firm 
at  the  time  of  the  events  in  controversy.  The  defendants 
constituted  the  firm  of  Bichardson,  Hughes  &  Co.,  which 
conducted,  it  would  seem  in  connection  with  other  busi- 
ness, a  stock  ranch  in  Saunders  counly.  They,  or  some 
of  them,  resided  in  Franklin,  Pennsylvania.  Bichardson, 
Hughes  &  Co.  had  sold  a  number  of  cattle  to  four  persons 
named  Wilson.  In  payment  for  these  cattle  they  took  a 
note  signed  by  the  Wilsons,  payable  to  the  firm  of  Bich- 
ardson, Hughes  &  Co.,  for  {3,200,  dated  October  30, 1890, 
and  payable  twelve  months  after  date.  This  note  was 
secured  by  chattel  mortgage  on  the  cattle,  the  mortgage 
containing  a  covenant  by  the  Wilsons  that  when  said 
cattle  should  be  removed  or  shipped  for  sale  they  should 
be  consigned  to  the  Boyer-Shelly  Company  for  sale  on 
commission.  The  Boyer-Shelly  Company  had  negotiated 
the  sale  to  the  Wilsons,  and  it  would  seem  that  the  object 
of  the  covenant  was  two-fold, — ^to  secure  the  Boyer-Shelly 
Company  commissions  for  reselling  the  cattle,  and  to  en- 
able them  to  protect  Bichardson,  Hughes  &  Co.  in  their 
security.  In  August,  1891,  the  Wilsons  shipped  a  num- 
ber of  the  cattle  to  South  Omaha,  but  consigned  them 
to  (Gasman  &  Dudley  Instead  of  to  the  Boyer-Shelly 
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Company.  The  ranch  in  Saunders  county  was  then  nnder 
the  management  of  one  Harry  Hughes,  who  was  not  a 
member  of  the  firm  of  Biehardson,  Hughes  &  CJo.,  and 
whose  precise  authority  is  in  dispute.  Gasman  &  Dudley 
notified  Harry  Hughes  by  letter  that  they  had  the  pro- 
ceeds of  the  cattle  and  held  them  to  apply  on  the  note. 
About  the  same  time  the  Boyer-Shelly  Company  learned 
of  the  shipment  and  notified  Hughes  thereof  by  wire. 
Hughes  went  to  South  Omaha,  but  was  unable  to  get 
possession  of  the  proceeds  of  the  sale  of  the  cattle  be- 
cause the  note  was  not  there.  Bichardson,  Hughes  &  Co. 
had  discounted  the  note  with  the  International  Bank  of 
Franklin,  Pennsylvania,  indorsing  the  same  with  a 
waiver  of  demand,  notice,  and  certain  other  rights,  and 
the  International  Bank  then  held  the  note.  In  a  manner 
not  made  very  clear  by  the  evidence,  Harry  Hughes  com- 
municated the  facts  to  Bichardson,  Hughes  &  Co.  in 
Franklin,  and  the  result  was  that  the  International  Bank 
sent  the  note  to  the  Union  Stock  Yards  National  Bank, 
at  South  Omaha,  indorsed  as  follows:  "For  collection. 
Account  of  International  Bank,  Franklin,  Penna.  H. 
Bleakley,  Cashier."  Thereupon  Gasman  &  Dudley  paid 
to  the  Union  Stock  Yards  Bank  ^1,533.29,  being  the  pro- 
ceeds of  the  sale  of  the  cattle,  and  this  payment  was 
indorsed  on  the  note.  Then  the  Boyer-Shelly  Company 
paid  the  remainder  of  the  note  to  the  Stock  Yards  Bank, 
which  surrendered  the  note  and  mortgage  to  them. 
Several  months  later  fSOO  was  realized  by  the  Boyer- 
Shelly  Company  on  another  shipment  of  cattle  by  the 
Wilsons,  and  this  amount  was  credited  on  the  note.  The 
present  suit  was  then  brought  to  recover  the  amount  paid 
by  the  Boyer-Shelly  Company,  less  the  fSOO.  The  original 
petition  was  in  one  count,  alleging  the  note  and  indorse- 
ments; alleging  a  sale  of  the  note  by  Bichardson,  Hughes 
&  Co.  to  Bleakley,  cashier,  and  a  sale  by  Bleakley,  cashier, 
to  the  Boyer-Shelly  Company,  and  praying  to  recover  on 
the  indorsement  of  Bichardson,  Hughes  &  Co.  An 
amended  petition  was  filed  containing  this  count,  with 
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the  added  ayerment  that  the  restrictive  indorsement  by 
Bleakley  was  made  by  mistake  and  was  intended  for  a 
general  indorsement.  This  count  was  followed  by  an- 
other conforming  to  the  old  action  for  money  paid  to  the 
use  of  another,  and  alleging  that  the  payment  was  made 
by  the  Boyer-Shelly  Company  to  the  International  Bank 
at  the  special  instance  and  request  of  Bichardson, 
Hughes  &  Go.  The  court,  on  motion  of  the  defendants, 
required  the  plaintiffs  to  elect  between  the  two  counts. 
The  plaintiffs  elected  to  proceed  on  the  second  count, — 
that  for  money  -psdd.  To  this  count  a  general  denial  was 
filed.  The  case  was  tried  to  the  court  without  a  jury. 
Special  findings  were  made  and  judgment  entered  for  the 
defendants.  The  plaintiffs  prosecute  this  proceeding  to 
reverse  that  judgment. 

The  first  question  argued  in  the  briefs  relates  to  the 
propriety  of  the  court's  action  in  requiring  an  election  be- 
tween the  two  counts  of  the  petition.  It  is  quite  evident 
from  the  i)etition  itself,  especially  from  the  prayer,  that 
both  counts  relate  to  the  same  transaction.  The  Code 
contemplates  a  plain,  direct  statement  of  facts  constitut- 
ing a  cause  of  action,  and  it  is  unnecessary  to  frame 
pleadings  so  as  to  conform  the  case  to  any  of  the  old 
common-law  writs.  A  resort  to  double  counts  on  the 
same  cause  of  action  is  therefore  unusual  under  the  Code. 
Whether  or  not  it  is  permissible,  whether  or  not  these 
two  counts  were  inconsistent,  and,  if  so,  whether  the 
proper  remedy  was  by  motion  to  require  an  election,  are 
points  argued  at  length,  but  which  we  do  not  think  it 
necessary  to  consider,  because  the  evidence  introduced 
on  the  trial  affirmatively  disclosed  such  a  state  of  facts 
as  would  preclude  a  recovery  on  the  first  count.  This 
was  the  one  which  the  plaintiff  abandoned,  and  inasmuch 
as  it  is  so  affirmatively  disclosed  that  there  cannot  be  any 
recovery  upon  it,  if  it  was  error  to  require  the  plaintiffs 
to  elect,  their  election  to  proceed  under  the  second  count 
rendered  the  error  harmless.  As  before  stated,  the  in- 
dorsemeHt  by  the  International  Bank  to  the  Union  Stock 
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Yards  Bank  was  special  and  restricted, — for  collection 
only.  This  passed  no  title  to  the  note,  and  merely  con- 
stituted the  Union  Stock  Yards  Bank  the  agent  of  the 
International  Bank  to  collect  the  note  and  remit  the  pro- 
ceeds. The  evidence  shows  that  the  indorsement  was 
not  made  through  any  mistake,  but  was  made  deliber- 
ately for  the  purpose  expressed.  There  could  be  no  refor- 
mation, therefore,  and  standing  as  a  restrictive  indorse- 
ment, it  conferred  no  authority  on  the  Union  Stock  Yards 
Bank  to  sell  the  note  or  to  deal  with  it  in  any  way  except 
by  collecting  it  and  remitting  the  proceeds  to  the  Inter- 
national Bank.  The  Boyer-Shelly  Company  had  notice 
of  the  want  of  ownership  of  the  Stock  Yards  Bank  when 
they  paid  the  money  and  took  the  note.  They  were  bound 
to  know  that  they  were  not  purchasing  it  and  were  get- 
ting no  title  by  virtue  of  the  law  merchant,  so  that  no 
cause  of  action  accrued  to  them  under  the  law  merchant 
upon  the  indorsement  of  Richardson,  Hughes  &  Co. 

The  next  question  presented  is  the  sufficiency  of  the 
evidence.  The  decision  of  the  case  on  its  merits  must 
turn  on  the  precise  nature  of  the  transaction  of  August 
26,  when  the  Boyer-Shelly  Company  paid  the  money  to 
the  Union  Stock  Yards  Bank  on  behalf  of  the  plaintiffs. 
The  evidence  tends  to  show  that  Harry  Hughes  was  the 
general  manager  of  the  plaintiffs'  business  in  this  state; 
that  he  had  fi-equently  made  notes  for  the  firm  and  dis- 
counted them ;  that  he  had  had  such  transactions  with 
the  plaintiffs;  that  he  accepted  payments,  discharged 
mortgages,  and  in  general  exercised  a  sufficiently  wide 
authority,  with  the  consent  of  the  defendants,  to  at  least 
estop  the  latter  from  alleging  his  want  of  authority  in 
this  matter;  that  it  was  at  his  request,  and  in  pursuance 
of  a  distinct  agreement  that  Richardson,  Hughes  &  Co. 
should  remain  liable  to  the  plaintiffs,  that  the  plaintiffs 
advanced  the  money  to  pay  the  note.  On  the  other  hand, 
the  evidence  on  behalf  of  defendants  tends  to  show  that 
Hughes'  authority  in  such  matters  was  specially  con- 
ferred in  each  instance,  and  that  he  had  no  special  au- 
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thority  in  this  transaction.  Were  the  only  question  that 
of  Harry  Hughes'  authority,  however,  we  would  not  hesi- 
tate to  say  that  his  ostensible  authority  was  such  that 
these  special  restrictions  not  communicated  to  the  plaint- 
iffs could  not  now  be  urged  against  them.  But  assuming 
that  his  authority  was  general,  the  defendants'  evidence 
is  to  the  effect  that  while  Hughes  knew  of  the  {payment 
by  the  Boyer-Shelly  Company,  still  it  was  not  made  at 
his  request,  but  was  made  voluntarily  by  the  Boyer- 
Shelly  Company  for  the  purpose  of  securing  to  them- 
selves the  commissions  to  be  realized  from  the  sale  of  tho 
remaining  cattle,  the  shipment  to  Gasman  &  Dudley  hav- 
ing warned  the  plaintiffs  that  they  were  likely  to  lose 
these  sales  and  the  possession  of  the  note  and  mortgage 
giving  the  plaintiffs  the  means  of  enforcing  shipments 
to  them.  In  this  view  of  the  evidence,  which  was  that 
taken  by  the  district  court,  the  inference  is  warranted 
that  the  plaintiffs  were  looking  to  the  proceeds  of  the 
sale  of  the  remaining  cattle  for  reimbursement,  and  not 
to  Richardson,  Hughes  &  Co.  It  is  elementary  law  that 
in  order  to  recover  money  paid  to  the  use  of  another, 
where  the  party  paying  was  under  no  obligation  so  to  do, 
the  payment  must  have  been  moved  by  a  previous  request 
from  the  party  to  whose  use  the  money  was  paid.  In 
some  cases  a  previous  request  will  be  implied,  as  where 
the  money  was  obtained  by  duress  either  of  person  or 
property,  or  by  deceit,  or  where  there  has  been  a  subse- 
quent express  promise  to  repay  the  money,  as  was  the 
case  in  Stuht  v.  Suoeesy,  48  Neb.,  767.  But  where  the  pay- 
ment is  entirely  voluntary, — ^where  there  is  no  subsequent 
promise  to  repay, — a  previous  request  must  be  proved. 
In  the  very  elaborate  briefs  a  large  number  of  cases  in- 
volving different  phases  of  this  doctrine  are  reviewed, 
but  the  general  principles  above  stated  are  so  well  settled 
that  it  would  be  useless  to  comment  on  the  numerous 
cases  cited.  The  plaintiff,  however,  places  so  much  stress 
on  the  case  of  White  v.  National  Bank^  102  U.  S.,  658,  that 
it  deserves  more  than  passing  attention.  In  that  case 
16 
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the  Miners  National  Bank  of  Georgetown,  Colorado,  was 
the  holder  of  certain  accepted  drafts,  and  by  a  restrictive 
indorsement,  held  to  be  equivalent  to  an  indorsement  f or 
collection,  the  drafts  were  transferred  to  White,  who 
placed  to  the  credit  of  the  bank  the  full  value  of  the 
drafts,  and  the  bank  availed  itself  of  this  credit  by  check- 
ing against  it.  The  court  held  that  White,  by  the  terms 
of  the  indorsement,  became  merely  the  agent  of  the  bank 
to  collect  the  drafts,  and  there  being  no  liability  upon 
the  indorsement,  there  could  be  a  recovery  by  White  for 
money  paid  or  money  lent.  But  the  case  is  very  different 
from  that  we  are  considering.  Both  parties  understood 
that  a  sale  of  the  drafts  was  being  effected.  The  money 
was  advanced  in  pursuance  of  that  understanding,  which 
was  equivalent  to  a  request  by  the  bank,  and  the  bank 
thereafter  availed  itself  of  the  advancement  In  this 
case,  taking  the  evidence  in  the  light  most  favorable  to 
the  defendants,  which  the  finding  requires  us  to  do,  there 
was  no  previous  request,  express  or  implied.  The  money 
was  paid,  not  for  the  accommodation  of  the  defendants, 
but  for  the  benefit  of  the  plaintiffs  themselves.  It  was 
paid  to  the  International  Bank,  and  not  to  the  defend- 
ants, so  that  the  defendants  were  without  power  to  refuse 
it  or  return  it.  The  writer  confesses  that  he  would  he 
better  satisfied  with  the  result  had  the  court  found  in 
accordance  with  the  plaintiffs'  testimony.  But  there  is 
sufficient  evidence  to  sustain  the  finding  as  made. 

CJomplaint  is  made  that  the  judgment  is  not  supported 
by  findings  which  the  plaintiffs  conceive  to  be  essential 
to  a  determination  of  the  case  in  favor  of  the  defendants. 
We  think,  however,  that  the  findings  are  ample  to  sustain 
the  judgment.  They  cover  quite  at  large  the  salient  facts 
as  we  have  stated  them,  and  find  that  the  plaintiffs,  "to 
secure  their  commission  on  the  remainder  of  the  cattle 
and  require  the  defendants  Wilsons  to  ship  the  same  to 
them,  these  plaintiffs,  Boyer-Shelly  Company,  vidthout 
any  authority  from  either  of  these  defendants  or  the 
colder  of  the  note,  voluntarily  paid  the  remainder  due  on 
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said  note  and  took  the  same  into  their  possession;  but 
at  thdr  request  the  same  was  not  canceled  or  marked 
I»aid  by  the  cashier  of  the  South  Omaha  National  Bank, 
to  whom  the  same  was  made;"  and  further:  "That  the 
defendants,  Bichardson,  Hughes  &  Co.,  haye  at  no  time 
obligated  themselves  or  promised  to  pay  said  note,  except 
by  their  indorsement  to  the  International  Bank  of  Frank- 
lin, Pennsylvania."  There  are,  therefore,  distinct  find- 
ings that  the  payment  was  voluntary,— not  moved  by  the 
previous  request  of  the  defendants, — ^and  that  they  have 
not  since  promised  to  repay  the  money.  These  are  all 
the  findings,  in  connection  with  the  general  facts  of  the 
case,  which  are  necessary  to  require  a  judgment  for  the 
defendants,  and  the  court  was  not  compellable  to  proceed 
to  determine  and  make  findings  of  other  issues,  which 
become  immaterial  in  view  of  the  findings  already  made. 


Affirmesd. 


Chicago^  Bock  Island  &  Pacific  Bailwat  CJompany  v. 

George  W.  Bingo. 

Filed  Juins  16, 1897.    No.  7344. 

Secord  for  Beview:  Bill  of  Exceptions.  Documents  accompanying 
the  transcript,  required  upon  appeal  or  proceedings  in  error,  will 
be  disregarded  by  this  court  unless  authenticated  by  certificate  of 
the  clerk  of  the  district  court. 

Error  from  the  district  court  of  Sarpy  county.    Tried 
below  before  Keysor,  J.    Affirmed. 

Mimtgomert/,  Charlton  d  Holly  W.  F.  Evans,  and  Billings- 
ley  d  Oreene,  for  plaintiff  in  error. 

H.  0.  LefieTy  contra. 
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Post,  0.  J. 

It  is,  by  means  of  the  petition  in  error  in  this  case, 
sought  to  secure  a  reversal  of  the  judgment  below  upon 
two  grounds,  viz. :  (1.)  The  evidence  is  insufficient  to  sup- 
port the  verdict  in  favor  of  the  plaintiff.  (2.)  The  court 
erred  in  refusing  to  require  the  jury  to  And  specially  upon 
certain  controverted  questions.  There  is,  accompanying 
the  record  hereof,  a  paper  entitled  "Special  Questions. of 
Pact,"  also  a  document  purporting  to  be  a  bill  of  excep- 
tions, neither  of  which  is  in  any  manner  authenticated 
by  the  certificate  of  the  clerk  of  the  district  court.  It 
follows,  from  the  nature  of  the  assignments  relied  upon, 
that  there  is  presented  no  question  to  be  determined  in 
this  proceeding,  and  that  the  judgment  of  the  district 
court  should  be  affirmed.  The  rule  which  governs  this 
case  has  been  so  often  asserted  that  a  reference  to  the 
decisions  bearing  upon  the  subject  is  deemed  unneces- 
sary. 

JUDGMBNT  AFFIBICE2D. 


Frank  E.  Boslow  y.  WiUiiAM  W.  SHBNBEBasB. 

62  ltt4<  FuJSD  June  16, 1897.    No.  7886. 

as  a03 

flg    827i 

1.  Levy  of  Execution.    A  manual  interference  with  chattels  Is  not  60- 

sentlal  to  a  valid  levy  thereon.  It  is  sufficient  if  the  property  is 
present  and  subject  for  the  time  being  to  the  control  of  the  officer 
holding  the  writ,  and  that  he  in  express  terms  asserts  his  domin- 
ion over  it  by  virtue  of  such  writ 

2.  Waiver  of  Jury.  When  the  record  shows  that  a  Jury  was  waived  at 
a  preceding  term,  such  waiver  will  be  presun^ed  to  be  general  and 
not  for  the  particular  term  at  which  it  was  made. 

Error  from  the  district  court  of  Hamilton  county. 
Tried  below  before  Bates,  J.    Affirmed. 

Hainer  d  Smith,  for  plaintiff  in  error. 


Vol..  52]  JANUARY  TERM,  1897.  166 


BoAow  T.  Shenbeiger. 


KeUogg  d  OrayUll,  contra. 

Post,  C.  J. 

This  action  of  replevin  originated  before  a  justice  of 
the  peace  for  Hamilton  county,  where  the  defendant  in 
error  as  plaintiff  alleged  as  his  cause  of  action  the  levy 
by  him,  as  sheriff  for  said  county,  upon  the  property  in 
controversy,  to-wit,  a  team  of  horses,  to  satisfy  an  execu- 
tion against  Joseph  Gion,  and  the  subsequent  wrongful 
and  unlawful  seizure  of  said  property  by  the  plaintiff  in 
error,  as  constable,  under  and  by  virtue  of  an  execution 
against  said  Gion.  There  was,  on  appeal  to  the  district 
court,  a  judgment  for  the  plaintiff,  from  which  the  defend- 
ant prosecutes  error. 

Both  writs  were  regular  in  form,  although  that  held  by 
the  plaintiff  in  error  was  issued  without  authority  of  law, 
there  being  no  judgment  against  Gion  in  favor  of  the 
plaintiff  named  therein,  the  Kalamazoo  Wagon  Company. 
Such  a  v'^'it,  being  fair  upon  its  face,  may,  it  is  conceded, 
be  sufficient  to  protect  an  officer  against  personal  liability 
for  acts  done  in  the  execution  thereof,  although  it  cannot 
be  made  the  foundation  of  any  right  in  the  property  taken 
thereunder.  (Freeman,  Executions,  sec.  20,  and  cases 
cited.)  It  follows  that  plaintiff  in  error^s  levy  was  void 
and  invested  him  with  no  right  of  possession  as  against 
the  defendant  in  error,  and  that  the  latter  should  recover, 
provided  his  levy  was  regular  and  sufficient  in  form,  a 
question  to  which  attention  will  now  be  directed.  The 
return  of  the  last  named  officer  shows  a  levy  in  due  form 
at  the  hour  of  4  o'clock  P.  M.  of  June  20, 1889,  and  is  pre- 
sumptively correct.  (Freeman,  Executions,  sec.  366.)  In 
addition  thereto  he  testified  that  he  found  the  team  in  con- 
troversy on  the  day  named  at  Engel's  livery  stable,  in  the 
village  of  Hampton;  that  said  property  was  pointed  out 
to  him  by  Mr.  Thayer,  then  in  charge  of  the  stable;  that 
he  immediately  notified  him,  Thayer,  that  he  had  levied 
upon  said  team  as  the  property  of  Gion,  and  thereupon 
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indorsed  said  levy  upon  the  execution.  He  testified,  also, 
that  he  arranged  with  Thayer  to  keep  the  team  and  allow 
no  one  to  remove  it  while  he  was  engaged,  in  the  transac- 
tion of  some  other  business  preparatory  to  his  return  to 
the  county  seat,  but  that  upon  his  return  shortly  there- 
after to  the  stable  he  found  the  plaintiff  in  error  standing 
between  the  horses,  claiming  possession  by  virtue  of  a 
levy  under  the  execution  above  mentioned,  and  refusing 
to  surrender  said  team  upon  demand.  Was  there,  in 
view  of  the  facts  stated,,  a  levy  by  defendant  in  error 
which  clothed  him  with  a  special  ownership  of  the  prop- 
erty in  controversy?  That  question  must,  we  think,  be 
resolved  in  the  affirmative.  It  has  uniformly  been  held 
sufficient  to  constitute  a  valid  levy  if  the  property  is  for 
the  time  being  under  the  control  of  the  officer,  and  if  he 
openly  and  in  express  terms  asserts  his  dominion  over  it 
by  virtue  of  the  writ.  {Barker  v.  Binninger^  14  N.  Y.,  270; 
Roth  V.  WellSy  29  N.  Y.,  471;  Bmd  v.  Willet,  31  N.  Y.,  102; 
Lloyd  V.  Wykofff  11  N.  J.  Law,  218;  Johnson  v.  Walker,  23 
Neb.,  736;  7  Am.  &  Eng.  Ency.  of  Law,  149,  and  cases 
cited  in  note.)  That  the  property  was>  in  this  instance, 
within  the  control  of  the  officer  cannot,  upon  the  facts,  be 
doubted,  and  his  act  in  entrusting  it  to  the  custody  of 
Thayer  with  direction  to  allow  no  one  to  remove  it  was  a 
sufficient  assertion  of  his  title  under  the  writ 

Plaintiff  in  error,  on  the  trial,  relied  also  upon  a  sub- 
sequent levy  by  virtue  of  an  order  of  attachment  against 
Gion.  It  follows,  however,  from  the  conclusion  reached 
respecting  the  sufficiency  of  defendant  in  error's  levy, 
that  there  exists  no  foundation  for  that  contention  and 
it  may  accordingly  be  dismissed  without  further  com- 
ment. 

It  is  alleged  that  the  district  court  erred  in  denying 
plaintiff  in  error  a  trial  by  jury  upon  demand  by  him. 
We  observe  from  the  transcript  that  the  cause  came  on 
for  trial  on  the  29th  day  of  March,  1894,  that  being  one 
of  the  days  of  the  regular  March  term,  whereupon  the 
defendant  demanded  a  jury,  but  that  a  jury  having  been 
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waived  by  both  parties  at  a  previous  term,  said  demand 
was  denied,  to  which  the  defendant  excepted.  A  jury 
may  be  waived  by  agreement  of  parties  in  open  court 
{Gh'egory  v.  Lincoln  ^  13  Neb.,  352);  and  in  the  absence  of  a 
more  complete  record,  we  must  presume  that  the  waiver 
in  this  case  was  general,  and  not  confined  to  the  term  at 
which  it  was  made.  There  is  no  error  in  the  record  and 
the  judgment  is 

Affirmed. 


Oborgb  W.  Lossy,  Sheriff,  v.  Frank  NarDia. 

F11.ED  Jmnc  16, 1897.    No.  7855. 

Judgment:  Enfobcemeitt:  Injunction.  A  party  cannot  have  relief  in 
equity  against  the  enforcement  of  a  law  judgment,  unless  he  has 
matter  of  defense  which  was  not  available  in  the  law  action,  or 
had  a  good  defense  at  law  which  by  fraud  or  accident,  without 
negligence  on  his  part,  he  did  not  present  in  the  law  action. 

Error  from  the  district  court  of  Madison  county. 
Tried  below  before  Jackson,  J.    Reversed. 

Campbell  d  WalliSj  for  plaintiff  in  error. 

Robertson  d  Wigton^  contra. 

Harrison,  J. 

On  November  14,  1892,  the  defendant  in  error  com- 
menced this  action  in  the  district  court  of  Madison  county 
against  George  W.  Losey,  then  the  sheriff  of  said  county, 
and  the  National  Bank  of  St.  Joseph,  Missouri,  the  object 
and  purpose  of  the  suit  being  to  restrain  by  injunction 
the  enforcement  by  levy  of  execution  then  in  the  hands 
of  the  sheriff  on  the  property  of  defendant  in  error,  of 
the  judgment  in  favor  of  the  bank  and  against  William 
Neidig)  C.  Neidig,  Frank  Neidig  (defendant  in  error),  and 
certain  other  parties  constituting  a  partnership,  doing 
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business  in  St.  Joseph  under  the  name  and  style  of  I. 
Weil  &  Oo.  A  temporary  injunction  was  granted,  which, 
after  issues  joined  and  trial  thereof,  was  made  perpetual. 
No  service  of  summons  was  had  on  the  bank,  and  the 
action  proceeded  to  decree  against  the  sheriff,  in  whose 
behalf  error  proceedings  have  been  prosecuted  to  this 
court.    The  petition  filed  was  as  follows: 

^^The  plaintiff  complains  of  the  defendants  and  as  cause 
therefor  states  that  the  defendant  George  W.  Losey  is 
sheriff  of  Madison  county,  Nebraska,  duly  elected  and 
qualified  and  acting  as  such;  that  on  the  6th  day  of 
August,  1887,  the  said  defendant,  the  National  Bank  of 
St.  Joseph,  Missouri,  commenced  an  action  in  this  court 
against  one  William  Neidig,  0.  Neidig,  Frank  Neidig, 
hereinafter  named,  Isaac  Weil,  Isadore  Weil,  and 
Adolphus  Steinacher;  the  last  three  named  being  part- 
ners, doing  business  at  St.  Joseph,  Missouri,  in  the  name 
of  I.  Weil  &  C!o.,  and  not  incorporated. 

"2.  Said  defendant,  by  its  petition  filed  in  said  action, 
sought  to  recover  judgment  against  several  persons  above 
named,  who  were  defendants  in  said  action  upon  a  cer- 
tain promissory  note  purporting  to  have  been  executed 
at  Madison,  Nebraska,  on  the  15th  day  of  March,  1886, 
for  1323.15,  due  ninety  days  after  date,  payable  to  the 
order  of  said  I.  Weil  &  Co.,  and  bearing  interest  at  the 
rate  of  ten  per  cent  per  annum  from  date  until  paid,  and 
purporting  to  be  signed  by  William  Neidig,  C.  Neidig, 
and  Frank  Neidig.  And  on  the  same  day  a  summons 
was  issued  in  said  cause  and  on  the  15th  day  of  August, 
1887,  a  copy  of  said  summons  was  erroneously  and  by 
mistake  of  the  sheriff  delivered  to  this  plaintiff  in  said 
Madison  county,  Nebraska. 

"3.  Plaintiff  further  says  that  this  plaintiff  did  not  exe- 
cute or  sign  the  promissory  note  sued  upon  in  said  action, 
but  that  the  name  Frank  Neidig,  signed  to  said  note  as 
one  of  the  makers  thereof,  is  the  signature  of  another 
person,  and  not  the  signature  of  this  plaintiff,  the  real 
name  of  said  other  person  being  Frank  Neidig,  and  he 
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haying  resided  at  said  Madison,  Nebraska,  at  the  time 
of  the  execution  of  the  said  promissory  note.  The  said 
Frank  Neidig  was  the  real  defendant  in  said  action,  and 
the  one  on  whom  the  plaintiff  therein  intended  summons 
to  be  served. 

"4.  Plaintiff  further  says  that  immediately  after  the 
delivery  of  the  copy  of  the  summons  to  this  plaintiff,  and 
prior  to  the  5th  day  of  September,  1887,  this  plaintiff  saw 
C.  Neidig,  whose  name  appears  signed  to  said  note  as  one 
of  the  makers  of  said  note,  and  for  whose  sole  use  and 
benefit  said  note  was  made;  and  this  plaintiff  at  that 
time  advised  said  G.  Neidig  that  a  copy  of  said  summons 
had  been  left  with  this  plaintiff  in  said  case,  and  that  a 
mistake  had  been  made,  as  this  plaintiff  was  not  the 
Frank  Neidig  who  executed  said  note.  And  thereupon 
said  G.  Neidig  said  to  this  affiant  that  he,  the  said  G. 
Neidig,  would  settle  said  lawsuit  with  plaintiff  therein, 
the  National  Bank  of  St.  Joseph,  Missouri,  and  that  this 
plaintiff  need  give  the  matter  no  attention,  as  arrange- 
ments for  the  settlement  of  said  case  had  been  fully  com- 
pleted and  no  judgment  would  be  entered  therein. 

"5.  Plaintiff,  relying  upon  the  statements  and  repre- 
sentations of  G.  Neidig,  and  believing  the  same  to  be  true, 
and  believing  that  said  matter  had  been,  or  would  be, 
fully  settled  and  adjusted,  gave  said  matter  no  further 
attention,  and  did  not  file  an  answer  in  said  case  and  did 
not  appear  in  any  manner  whatever. 

"6.  Plaintiff  further  says  that  afterwards,  and  on  the 
20th  day  of  September,  1887,  no  appearance  having  been 
made  in  said  district  court  in  said  case,  judgment  was 
entered  therein  against  G.  Neidig  and  Frank  Neidig,  by 
default,  for  the  amount  then  due  upon  said  note;  that 
the  same  day  a  motion  was  filed  in  said  case  by  Messrs. 
Allen  &  Eobinson,  attorneys  of  this  court,  purporting  to 
appear  in  said  case  for  the  several  defendants  therein, 
and  seeking  to  set  aside  the  default  and  vacate  judgment 
therein  entered,  which  motion  coming  on  to  be  heard, 
was  on  the  same  day,  by  the  consideration  of  the  court, 
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sustained  and  the  judgment  vacated,  and  defendants 
given  sixty  days  to  answer  and  plaintiff  ten  days  there- 
after to  reply.  And  afterward,  and  on  the  28th  day  of 
November,  1887,  by  the  consideration  of  said  court  in 
said  case,  judgment  was  entered  against  defendants  Will- 
iam Neidig,  C.  Neidig,  and  Frank  Neidig,  by  default,  for 
the  sum  of  f  380.60,  and  costs  taxed  at  $6.18. 

"7.  And  this  plaintiff  avers  and  charges  the  fact  to  be 
that  he  had  no  knowledge  of  the  rendition  of  said  judg- 
ment on  the  28th  day  of  November,  1887,  and  no  knowl- 
edge of  the  filing  of  said  motion  on  behalf  of  the  several 
defendants,  and  said  appearance  was  wholly  without  the 
knowledge  or  consent  of  this  plaintiff  in  any  manner 
whatever,  and  this  plaintiff  never  authorized  any  one  to 
appear  for  him  in  said  action;  nor  did  this  plaintiff  have 
any  knowledge  of  any  of  the  several  proceedings  had  in 
the  court  in  the  said  case  hereinbefore  referred  to,  except 
the  delivery  of  the  copy  of  the  summons  to  this  plaintiff 
as  hereinbefore  recited;  nor  the  rendition  of  final  judg- 
ment in  said  case  on  the  said  28th  day  of  November,  1887, 
until  long  after  the  final  adjournment  of  the  court  at 
which  such  proceedings  were  had  and  said  final  judgment 
rendered.  Plaintiff  further  says  that  by  reason  of  the 
aforesaid  statements  and  representations  of  the  said  C. 
Neidig  at  the  time  of  leaving  of  the  copy  of  said  sum- 
mons with  plaintiff  in  said  case,  and  prior  to  the  time 
within  which  the  answer  was  required  to  be  filed  in  said 
case,  this  plaintiff  was  prevented  from  making  known  to 
the  court  the  facts  as  above  alleged,  which  he  otherwise 
would  have  done. 

"9,  Plaintiff  says  that  the  defendant,  the  National 
Bank  of  St.  Joseph,  Missouri,  had  been,  before  the  com- 
mencement of  the  aforesaid  action,  repeatedly  notified 
that  the  note  sued  upon  in  the  aforesaid  action  was  not 
signed  by  this  plaintiff,  but  by  another  person  bearing 
the  same  name,  and  they  have  at  all  times  known  that  to 
be  the  fact,  and  when  the  ofiicer  left  the  copy  of  the  sum- 
mons with  this  plaintiff  in  the  aforesaid  action  he  in- 
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formed  said  officer  then  and  there  that  he  was  not  the 
person  upon  whom  service  should  be  made,  and  that  he 
was  not  indebted  to  the  National  Bank  of  St.  Joseph, 
Missouri,  in  any  sum  of  money  whatever,  and  the  said 
plaintiff  in  the  aforesaid  action,  well  knowing  these  facts 
and  that  this  plaintiff  was  not  a  defendant  in  said  action, 
and  knowing  that  in  equity  and  good  conscience  the  judg- 
ment should  not  be  enforced  against  this  plaintiff,  has 
never  attempted  to  enforce  the  collection  thereof  from 
this  plaintiff. 

"10.  On  the  25th  day  of  October,  1892,  an  execution 
was  issued  out  of  the  office  of  the  clerk  of  the  district 
court  of  Madison  county,  Nebraska,  in  the  above  entitled 
action,  in  favor  of  the  National  Bank  of  St.  Joseph,  Mis- 
souri, and  against  William  Neidig,  C.  Neidig,  Frank 
Neidig,  Isaac  Weil,  and  Isadora  and  Adolphus  Stein- 
acker,  which  was  placed  in  the  hands  of  the  sheriff,  de- 
fendant herein,  who  now  holds  the  same  and  threatens 
to,  and  will,  if  not  restrained  by  the  order  of  this  court, 
levy  upon  the  property  of  this  plaintiff  to  satisfy  the 
same;  that  this  plaintiff  has  been  at  all  times  since  the 
date  of  the  giving  of  the  note  aforesaid  the  owner  of  a 
large  amount  of  property  in  Madison  county,  both  real 
and  personal,  out  of  either  of  which  the  aforesaid  judg- 
ment could  have  been  made,  but,  as  before  stated,  the 
said  defendant,  the  National  Bank  of  St.  Joseph,  Mis- 
souri, knowing  all  the  facts  aforesaid,  have  never  at- 
tempted to  compel  this  plaintiff  to  jmy  the  same,  but 
the  sheriff,  believing  this  plaintiff  to  be  one  of  the  real 
defendants  in  said  action,  is  about  to  do  so." 

It  is  argued  that  the  petition  does  not  contain  state- 
ments of  facts  sufficient  to  constitute  a  cause  of  ac- 
tion; also  that  the  evidence  was  insufficient  to  sustain 
the  findings  and  decree  of  the  court.  The  evidence  as 
to  all  the  material  points  in  issue,  especially  as  to 
whether  the  defendant  in  error  had  signed  the  promis- 
sory note  on  which  judgment  had  been  obtained  against 
him  in  a  law  action,  was  conflicting,  from  which  it 
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appears  that  there  would  pri;bably  have  been  a  contest 
on  these  questions  of  fact  had  they  been  presented  as  a 
defense  in  the  suit  at  law  on  the  note;  from  which  it  fol- 
lows that  to  try  the  issues  in  this  equity  action  was  trying 
the  matters  which  should  have  been  offered  for  settle- 
ment and  adjudicated  in  the  suit  on  the  note.  Both  pe- 
tition and  evidence  establish  that  an  action  was  com- 
menced on  a  promissory  note,  in  a  court  of  law  of  com- 
petent jurisdiction,  and  its  process  or  summons  was  duly 
served  on  all  the  parties  defendant,  including  the  defend- 
ant in  error,  who  was  made  a  party  defendant  in  the  suit 
and  who  apparently  had  signed  the  instrument  in  suit. 
The  court  thus  obtained  jurisdiction  of  the  subject-matter 
and  of  the  persons  of  the  defendants.  The  defendant  in 
error  in  the  case  at  bar  had  a  defense  to  the  law  action 
which,  if  established,  would  have  entitled  him  to  relief 
in  that  action,  and  the  remedy  there  would  have  been 
adequate  and  full.  It  also  clearly  appears  that  he  failed 
to  avail  himself  of  his  defense  in  the  law  action,  but  al- 
lowed it  to  proceed  to  judgment  against  him  through  his 
own  negligence  or  want  of  attention,  and  not  because  of 
wrongful,  fraudulent,  or  acts  of  any  nature  of  the  plaint- 
iff in  the  suit.  Under  such  circumstances  the  defendant 
in  error  was  not  entitled  to  equitable  relief,  was  not  enti- 
tled to  an  injunction  to  restrain  the  enforcement  of  the 
judgment  in  the  action  at  law,  having  a  defense  which  he 
failed  to  make  in  the  suit  on  the  note  through  his  own 
neglect  or  default,  and  not  because  of  any  wrong  or  fraud 
on  the  part  of  the  plaintiff.  In  such  case  equity  could 
afford  him  no  relief.  {Langley  v.  Ashe,  38  Neb.,  53;  Janes 
r.  Howelly  37  Neb.,  320;  Scoficid  v.  State  Bank  of  Litwohif 
9  Neb.,  316;  Pope  v.  Hooper,  6  Neb.,  178.)  "To  entitle  the 
defendant  to  relief  he  must  have  an  eciuitable  defense 
which  is  not  available  at  law,  or  a  good  defense  at  law 
which,  by  reason  of  fraud  or  accident,  without  any  negli- 
gence on  his  part,  he  was  prevented  from  using.'*  (10 
Am.  &  Eng.  Ency.  of  Law,  792,  and  see  autliorities  in  sup- 
port of  the  rule  cited  in  note.     See,  also,  Erickson  i\  First 
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Nat.  Bank  of  Oakland^  44  Neb.,  622.)  "The  extraordinary 
remedy  of  injunction  cannot  be  employed  ♦  •  *  to 
enjoin  the  enforcement  of  a  judgment  where  the  rights 
of  the  parties  complaining  might  have  been  protected  in 
the  original  action."  {Howard  v.  Eddy,  43  Pac.  Kep. 
[Kan.]y  1133.)  The  decree  of  the  district  court  was  erro- 
neoos;  hence  it  must  be  reversed  and  the  cause  remanded. 

Beyebsed  and  bemandbd. 


S.  H.  AtWOOD  BT  Ali.  V.  W.  J.  MABSHAMj  btt  aii 

Felbd  Juins  16, 1897.    No.  7396. 

1.  Imilrucllons:  Assigkmentb  of  Ebrob.  Where  alleged  errors  in  re- 
gard to  the  giving  or  refusal  to  give  a  series  of  consecutively  num- 
bered Instructions  are  assigned  in  gross  in  the  motion  for  a  new 
trial,  the  assignments  will  on  review  be  examined  no  further  when 
it  is  ascertained  that  the  action  of  the  trial  court  was  proper  as  to 
one  instruction  of  either  group. 

IL  Motion  for  New  Trial:  Review.  A  motion  for  a  new  trial  is  indi- 
visible, and  if  jointly  made  by  two  or  more  of  the  parties  to  a  suit, 
and  an  assignment  of  error  therein  cannot  be  sustained  as  to  all,  it 
must  be  overruled. 

S.  SCortgages:  Pbesumption  of  Agceptanoe:  Etidsngb.  If  a  mortgage 
beneficial  to  the  grantee  therein  is  voluntarily  executed  and  placed 
of  record  by  the  grantor,  the  grantee's  acceptance  thereof  will  be 
presumed,  but  such  presumption  may  be  rebutted  by  proof  that 
the  mortgagee  never  accepted  the  instrument;  but  if  no  such  proof 
is  made  the  presumption  must  prevail. 

i.  Cross-Examination  of  Witnesses.  In  this  state  the  strict  rule  of 
cross-examination  has  been  approved.  "The  cross-examination 
of  a  witness  should  be  restricted  to  the  facts  and  circumstances 
drawn  out  on  his  direct  examination.  If  it  is  desired  to  examine 
the  witness  upon  other  matters  the  party  desiring  such  examina- 
tion must  make  the  witness  his  own  and  call  him  as  such.  Davis 
V,  Ndiffh,  7  Neb.,  84,  adhered  to."  {Bogga  v.  Thompson,  13  Neb., 
403.) 


:  LnoTATioN:  Reyiew.    In  cases  where  the  issue  is  of  fraud 

In  the  matters  involved,  a. wide. latitude  will  generally  be  allowed 
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to  the  croBs-examination  of  witnesses,  especially  if  they  were  par- 
ties to  the  transactions  in  question,  but  the  extent  of  the  cross- 
examination  in  such  a  case  is  subject  to  limitation  within  the 
sound  discretion  of  the  trial  Judge,  and  unless  an  abuse  of  such 
discretion  to  the  prejudice  of  a  complaining  party  appears,  the 
restriction  of  the  cross-examination  will  not  furnish  sufficient 
cause  for  the  reversal  of  a  Judgment. 

6.  Trial:  Rejection  of  Testimony:  Harmless  EiBBOB.  Alleged  error 
in  the  rejection  of  testimony  cannot  avail  if  the  same,  or  sub- 
stantially the  same,  testimony  had  been,  or  was  afterwards,  al- 
lowed to  be  obtained  from  the  witness.  {Union  P.  R,  Oo.  v.  Evans, 
62  Neb.,  50.) 

7. :  :  Review.    Certain  testimony  which  had  a  bearing  on 

the  question  of  the  value  of  property,  the  alleged  conversion  of 
which  was  In  litigation,  was  offered  and  excluded.  The  question 
of  value  of  the  property  was  one  as  to  which  the  testimony  was 
conflicting  and  variant.  The  testimony  held  material  and  its  ex- 
clusion prejudicial  error. 

Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Hall,  J.    Reversed. 

J.  B.  Strode^  R.  D.  Stearns,  and  E.  0.  Strode  for  plaint- 
iffs in  error. 

Charles  O.  Whedoriy  contra. 

Harrison,  J. 

In  the  petition  in  this  case  it  was  alleged  that  on  Sep- 
tember 10,  1888,  "Charles  C.  Bullock  and  W.  E.  Keys, 
doing  business  at  Lincoln,  Nebraska,  under  the  firm 
name  of  Keys  &  Bullock,  were  indebted"  to  certain  named 
l)arties  in  various  stated  sums  evidenced  as  to  each  in- 
debtedness by  a  promissory  note  or  notes;  "that  to  secure 
such  indebtedness  said  Keys  &  Bullock  did,  on  the  10th 
day  of  September,  1888,  make,  execute,  and  deliver  to 
the  parties"  creditors  a  chattel  mortgage  upon  and  cover- 
ing, with  other  property,  certain  enumerated  articles  of 
personal  property,  including  a  stone  crusher  or  breaker, 
all  of  the  property  of  the  value  of  |6,000;  that  the  mort- 
gage was  filed  in  the  proper  office  in  Lancaster  county 
on  the  same  day,  and  "that  on  or  about  the  6th  day  of 
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April,  1891,  the  defendants,  by  themselves  and  their 
agents,  without  the  knowledge  or  consent  of  the  plaint- 
iffs, and  without  regard  to  their  rights,  took  said  property 
aforesaid  and  herein  described  and  converted  the  same 
to  their  own  use  and  tore  down  said  breaker  and  removed 
all  of  said  property  from  the  place  where  it  was  located, 
loaded  it  upon  the  cars,  and  removed  it  out  of  said  Lan- 
caster county,  and  deprived  the  plaintiffs  of  the  same  and 
of  their  said  security  and  property  to  the  damage  of  the 
plaintiffs  in  the  sum  of  $10,000."  Samuel  H.  Atwood, 
of  defendants  in  the  district  court,  now  of  plaintiffs  in 
error,  answered  that  he  became  the  owner  of  the  property 
described  in  the  petition  by  virtue  of  purchase,  at  a  sale 
of  it,  by  the  sheriff  of  Lancaster  county,  made  under  and 
pursuant  to  a  levy  of  an  execution  issued  for  the  enforce- 
ment of  a  judgment  in  favor  of  Murphy,  Patterson  &  Co., 
and  against  the  firm  of  Keys  &  Bullock,  and  levied  on  the 
property  as  that  of  said  firm,  and  that  it  then  belonged  to 
said  firm;  and  for  further  answer  denied  each  and  every 
allegation  of  the  petition  to  which  there  had  been  in  the 
answer  no  admission.  The  firm  of  Murphy,  Patterson  & 
Co.  answered,  stating  the  obtaining  and  existence  of  a 
judgment  in  its  favor  against  Keys  &  Bullock„  the  issu- 
ance and  levy  of  an  execution  for  its  enforcement  and  the 
sale  of  the  property  levied  upon  (that  described  in  the 
petition)  by  the  sheriff  to  Atwood,  and  pleaded  by  allega- 
tions of  facts  the  fraudulent  character  of  the  mortgage 
executed  by  Keys  &  Bullock  to  defendants  in  error.  The 
parties  mortgagees  secured  a  verdict  and  judgment  in 
the  trial  court,  and  the  unsuccessful  parties  have  prose- 
cuted error  proceedings  to  this  court. 

It  is  one  of  the  assignments  of  error  argued  in  the  brief 
that  certain  paragraphs  of  the  charge  of  the  court  to  the 
jury  were  objectionable  and  prejudicial;  also,  that  it  was 
an  error  to  refuse  to  instruct  the  jury  as  requested  by 
counsel  for  plaintiffs  in  error.  With  reference  to  each  of 
these  alleged  errors,  the  assignment  in  the  motion  for  a 
new  trial  was  of  a  group  of  consecutively  numbered  series 


1^6  NEBRASKA  REPORTS.  [Voii.52 


Atwood  7.  Hanhill. 


of  propositions.  There  were  some  of  each  in  regard  to 
which  the  action  of  the  trial  court  was  not  erroneous. 
This  being  determined,  according  to  an  established  rule, 
the  assignment  will  not  be  further  examined  and  will  be 
overruled.     {Denise  v.  City  of  Omaha,  49  Neb.,  750.) 

It  is  claimed  that  there  was  a  fatal  variance  between 
the  pleading  on  the  part  of  the  defendants  in  error  and 
the  proof  in  this:  In  the  petition  it  was  stated  that 
Charles  G.  Bullock  and  W.  E.  Keys,  doing  business  under 
the  firm  name  of  Keys  &  Bullock,  executed  the  mortgage 
on  which  reliance  was  placed  by  defendants  in  error  as 
establishing  their  ownership  to  the  property  to  recover 
for  the  conversion  of  which  this  action  was  instituted; 
and  that  the  mortgage  herein  introduced  was  executed 
by  a  firm  composed  of  W.  E.  Keys,  C.  G.  Bullock,  and 
J.  H.  Bullock,  and  not  the  firm  made  up  of  two  individual 
members  as  pleaded  in  the  petition.  It  may  be  stated 
that  this  constituted  a  variance  as  claimed;  but  if  so  it 
could  not  affect  the  rights  of  Murphy,  Patterson  &  C5o., 
since  in  its  answer  it  admitted  the  mortgage  to  defend- 
ants in  error,  which  as  to  its  rights  rendered  proof  of  the 
mortgage  or  of  its  introduction  in  evidence  unnecessary; 
hence  this  portion  of  the  record  is  without  significance 
when  received  in  connection  with  the  rights  of  Murphy, 
Patterson  &  Co.  in  the  suit,  and  the  argument  based 
thei-eon  must  be  overruled;  and  this  is  effective  in  rela- 
tion to  all  the  plaintiffs  in  error,  for  they  joined  in  the 
motion  for  a  new  trial,  also  in  the  petition  in  error;  and 
the  assignment  having  been  proved  without  force  as  to 
one,  is  so  as  to  all.     {Scott  v.  ChopCy  33  Neb.,  41.) 

It  is  urged  that  delivery  of  a  mortgage  and  its  accept- 
ance by  the  mortgagee  are  necessary  to  constitute  it  valid 
as  against  the  ri^ts  of  attachment  or  execution  cred- 
itors, where  levies  of  the  writs  are  made  on  the  property, 
and  that  such  acceptance  must  have  occurred  prior  to 
levies;  and  further,  that,  prior  to  the  levy  of  the  execu- 
tion in  favor  of  Murphy,  Patterson  &  Co.  on  the  prop- 
erty, there  had  been  no  acceptance  by  the  parties  of  the 
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instrument  by  the  parties  named  in  it  as  mortgagees 
of  the  mortgage  on  which  the  claim  of  defendants  in 
error  was  predicated.  On  this  subject  it  was  stated  in 
a  decision  of  this  court  in  the  case  of  Rogers  v.  Beads 
Iron  Foundry,  51  Neb.,  39  (the  instruments  referred 
to  in  the  opinion  were  chattel  mortgages):  "This  court 
has  held  that  where  a  deed  beneficial  to  the  grantee 
is  voluntarily  executed  and  placed  upon  record  by  the 
grantor,  the  acceptan.ce  of  the  grantee  will  be  presumed. 
(Bowman  v.  Chiffith,  35  Neb.,  361;  Isdtt  v.  Dewey y  47  Neb., 
196.)  And,  upon  principle,  the  delivery  of  a  mortgage 
by  the  mortgagor,  or  by  his  direction,  as  in  the  case  at 
bar,  for  record,  is  sufficient,  in  the  absence  of  proof  to  the 
contrary,  to  justify  a  finding  of  its  delivery  by  the  mort- 
gagor and  acceptance  by  the  mortgagee.  But  the  pre- 
sumption of  delivery  and  acceptance  is  not  a  conclusive 
one,  but  is  prima  facie  alone.  It  may  be  shown,  if  such 
be  the  fact,  that  the  mortgagee  never  accepted  the  instru- 
ment, but  rejected  the  same  when  apprised  of  its  exist- 
ence/^ The  mortgage  given  to  defendants  in  error  was 
placed  on  file  and  passed  fi'om  the  control  of  the  maker. 
All  this  appeared  in  evidence.  It  might  have  been 
shown,  if  such  was  the  fact,  that  the  designated  mort- 
gagees never  accepted  it;  but  this  was  not  done  and  the 
presumption  of  acceptance  must  prevail. 

On  cross-examination  of  0.  G.  Bullock,  a  witness  called 
to  the  stand  on  the  part  of  defendants  in  error,  he  was 
interrogated  in  regard  to  the  employment  of  counsel  who 
appeared  for  defendants  in  error,  and  whether  he  (the 
witness)  did  not  employ  said  attorney  to  appear  and  act 
in  the  case.  These  questions  were  objected  to  on  the 
grounds  of  not  being  proper  cross-examination  and  im- 
material. It  is  argued  that  the  plaintiffs  in  error  should 
have  been  allowed  to  cross-examine  this  witness  on  the 
proposed  subject,  he  being  a  member  of  the  firm  which 
gave  the  chattel  mortgage  and  the  main  issue  being  the 
character  of  said  instrument,  whether  fraudulent  or  bona 
fide.  The  witness,  during  his  evidence  in  chief,  had  iden- 
16 


178  NEBRASKA  REPORTS.  [Vol.  52 


Atwood  y.  Marshall. 


tified  the  mortgage  as  the  one  signed  by  himself  for  the 
firm  of  Keys  &  Bullock,  of  which  he  was  a  member;  had 
stated  who  composed  the  firm  when  the  mortgage  was 
made;  had  also  made  a  statement  in  detail  in  regard  to 
the  sums,  the  payments  of  which  were  secured  by  the 
instrument,  giving  the  name  of  each  party  (there  was 
quite  a  long  list  of  them),  the  amount  of  the  indebtedness 
to  each,  what  the  indebtedness  was  for,  etc.,  and  that  the 
chattel  mortgage  was  given  to  secure  the  creditors  the 
payments  of  their  claims.  In  regard  to  cross-examina- 
tion the  strict,  or  as  it  is  sometimes  called,  the  "American 
rule,^*  as  distinguished  from  what  is  denominated  by 
some  authors  the  "English  rule,"  prevails  in  this  state, 
and  has  been  thus  stated:  "The  cross-examination  of  a 
witness  should  be  restricted  to  the  facts  and  circum- 
stances drawn  out  on  his  direct  examination.  If  it  is 
desired  to  examine  the  witness  upon  other  matters,  the 
party  desiring  such  examination  must  make  the  witness 
his  own  and  call  him  as  such."  Davis  v.  Neligh^  7  Neb., 
84,  adhered  to.  {Boggs  v.  Thompson,  13  Neb.,  403.)  But 
where  an  alleged  fraudulent  transaction  is  the  subject  of 
inquiry,  it  has  been  said  in  regard  to  the  rule:  "A  wide 
latitude  will  generally  be  allowed  in  the  cross-examina- 
tion of  witnesses  when  the  issue  is  fraud,  especially  of 
witnesses  who  are  parties  to  the  alleged  fraudulent  trans- 
action." {AUschtiler  v.  Coburn,  38  Neb.,  881.)  Also: 
"While  great  latitude  must  of  necessity  be  given  in  the 
cross-examination  of  witnesses  charged  with  participa- 
tion in  fraudulent  transactions  which  are  the  subject- 
matter  of  the  defense  pleaded,  yet  this  latitude  is  subject 
to  limitation  in  the  sound  judicial  discretion  of  the  trial 
judge,  and  unless  it  is  made  to  appear  in  this  court  that 
such  discretion  has  been  exercised  to  the  injury  of  the 
complaining  party,  the  judgment  will  not  be  reversed 
merely  because  of  such  limitation."  {Omaha  Nat.  Bank  v. 
Thompson,  39  Neb.,  269.)  Applying  the  foregoing  rules 
to  the  question  in  hand,  we  do  not  think  the  record  dis- 
closes any  abuse  of  discretion  by  the  trial  judge  in  the 
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limitation  placed  on  the  cross-examination  in  the  particu- 
lars now  under  consideration;  hence  if  it  was  error  to 
limit  the  cross-examination  it  does  not  call  for  a  reversal 
of  the  judgment.  On  cross-examination  of  this  same  wit- 
ness this  question  was  propounded:  "Q.  I  will  ask  you 
if  you  didn^t  sell  some  of  these  tools  yourself  to  Mr.  Ol- 
sons?'' the  object  being  to  show  that  the  witness,  a  mem- 
ber of  the  firm  of  Keys  &  Bullock,  remained  in  charge  of 
the  mortgaged  property  and  disposed  of  some  of  it  To 
this  question  it  was  objected  that  it  was  not  proper  cross- 
examination  and  immaterial,  and  the  objection  was  sus- 
tained. Of  this  action  of  the  trial  court  complaint  is  now 
made.  The  question  was  one  entirely  without  the  line 
of  an  ordinary  cross-examination;  and,  in  view  of  the  con- 
dition of  the  record  of  the  evidence  before  us,  under  a 
fair  enforcement  of  the  rule  which  we  have  hereinbefore 
quoted  in  regard  to  cross-examination,  we  do  not  think 
ihere  was  any  error  in  disallowing  it,  which  was  preju- 
fidal  or  calls  for  a  reversal  of  the  judgment  in  the  inter- 
ests of  fairness  and  justice. 

What  we  have  said  in  regard  to  the  two  assignments  of  . 
error,  the  consideration  of  which  we  have  just  concluded, 
is  equally  pertinent  and  governing  in  relation  to  two  or 
three  others  directed  against  alleged  errors  of  the  trial 
court  in  limiting  the  cross-examination.  It  would  prob- 
ably have  not  been  error  to  allow  them,  in  a  case  of 
the  nature  of  the  present  one,  in  regard  to  a  transac- 
tion clainiied  to  have  been  fraudulent;  but,  on  the  other 
hand,  the  rejection  of  the  evidence  in  cross-examination 
was  not  an  abuse  of  discretion  on  the  part  of  the  trial 
court 

During  the  examination  in  chief  of  a  witness  called  on 
the  part  of  defendants  in  error  he  was  asked  a  question  in 
regard  to  a  "derrick"  being  on  the  ground  belonging  to 
the  Burlington  &  Missouri  River  Eailway  Company, 
which  had  been  occupied  by  the  firm  of  Keys  &  Bullock 
in  the  operation  of  the  machinery  included  in  the  chattel 
mortgage  to  defendants  in  error.    To  this  an  objection 


180  NEBRASKA  REPORTS.  [Vol.52 


Atwood  y.  ManhAll. 


was  interposed  and  sustained,  after  which  there  was  an 
offer  to  prove  that  the  derrick,  some  sheds,  and  other 
property  covered  by  the  mortgage  remained  on  the  said 
premises  from  September  10,  1888,  the  date  of  the  mort- 
gage^ until  within  a  short  time  prior  to  the  trial  of  this 
suit,  the  mortgagees  exercising  no  acts  of  possession  or 
control  over  them.  If  any  error  in  excluding  this  evi- 
dence it  was  without  prejudice.  The  matter  was  suf- 
ficiently shown  in  the  testimony  of  the  witness,  given  be- 
fore and  after  this  particular  question  was  asked,  and 
although  a  motion  was  sustained  by  the  court  to  strike 
out  some  of  this  evidence,  there  was  a  cross-examination 
which  must  have  renewed  the  effect  on  the  minds  of  the 
jury,  if  any  impression  it  may  have  made  had  been  to  any 
extent  destroyed. 

During  the  course  of  the  examination  of  S.  H.  Atwood 
he  was  testifying  about  a  stone  breaker  or  crusher,  which 
vras  of  the  machinery  included  in  the  mortgage  and  which 
was  purchased  by  him  at  the  sheriff's  sale.  And  he  was 
interrogated  as  follows: 

Q.  State  if  you  know  what  was  the  matter  with  it 

Q.  Did  you  have  any  repairs  put  on  that  machine  after 
you  purchased  it? 

Q.  What  amount  was  expended  for  repairs  immedi- 
ately after  the  purchase  of  that  machine  and  before  it  was 
fit  for  use? 

To  each  of  these  questions  an  objection  was  interposed 
and  the  testimony  excluded.  Counsel  for  plaintiffs  In 
error  then  made  the  following  offer  to  prove:  "The  de- 
fendant offers  to  prove  by  this  witness  that  immediately 
after  purchasing  this  machine,  and  before  it  was  fit  for 
use  or  could  he  used,  they  sent  to  Chicago  for  one  Conrad 
Nelson,  who  was  an  employe  of  the  Gates  Iron  Works, 
manufacturers  of  that  machine  in  question,  and  had 
about  ?200  worth  of  repairs  put  on  the  machine  before  it 
was  fit  for  use.'' 

Of  another  of  the  witnesses  called  for  plalntiflfs  in  error 
was  asked: 
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Q.  State  whether  or  not  you  had  to  have  that  crusher 
repaired  prior  to  doing  anything  with  it  or  not. 

Q.  I  will  ask  you  to  state  whether  or  not  as  a  matter 
of  fact  the  eccentric  sleeve  was  not  entirely  worn  out, 
and  you  had  to  have  it  repaired,  together  with  the  boxing, 
and  if  it  didn't  cost  you  in  the  neighborhood  of  about 
f 200  to  get  it  repaired  before  you  could  use  it. 

These  questions  were  objected  to  as  immaterial  and  the 
objections  sustained.  There  followed  an  offer  to  prove 
in  words  which  we  will  quote:  "I  offer  to  prove  by  this 
witness  that  immediately  after  purchasing  this  machine, 
and  before  it  was  fit  for  use  or  could  be  used,  they  sent  to 
Chicago  for  one  Conrad  Nelson,  who  was  an  employe  of 
the  Gates  Iron  Works,  manufacturers  of  that  machine  in 
question,  and  had  about  f  200  worth  of  repairs  put  on  the 
machine  before  it  was  fit  for  use." 

The  condition  of  this  crusher  at  the  time  it  was  sold 
by  the  sheriff  and  taken  by  Atwood,  the  purchaser,  and 
its  value,  were  closely  contested  points  in  the  trial,  and 
as  to  which  there  was  a  direct  and  irreconcilable  conflict 
in  the  evidence;  such  a  marked  difference  in  the  estimates 
of  value,  and  especially  of  this  crusher,  that  the  testimony 
which  would  have  tended  to  throw  any  light  on  this  sub- 
ject was  material.  Of  such  a  nature  was  the  testimony 
sought  to  be  elicited  by  the  questions  which  we  have 
quoted,  and  its  exclusion  was  error  and  well  calcu- 
lated to  prejudice  the  rights  of  plaintiffs  in  error.  It  is 
said,  arguendo^  for  defendants  in  error  on  this  point  that 
what  plaintiffs  in  error  sought  to  prove  was  the  condi- 
tion of  the  machinery  after  it  had  been  taken  to  pieces, 
loaded  on  cars,  shipped  from  Lincoln  to  some  place  in 
Cass  county,  and  there  unloaded  and  in  process  of  read- 
justment. This  may  be  applicable  and  of  force  in  respect 
to  some  of  the  testimony  which  it  was  offered  to  intro- 
duce, but  as  to  other  portions  it  was  without  any  per- 
tinence. One,  at  least,  of  the  questions  referred  to  worn 
portions  of  the  machinery,  the  conditions  of  which  could 
not  have  been  affected  or  changed  by  its  being  handled 
in  taking  the  machinery  apart  and  transporting  it. 
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There  are  several  other  assignments  of  error  argued  in 
the  briefs  of  counsel,  but  we  do  not  deem  their  discussion 
necessary  at  this  time.  They  are  mainly  in  regard  to  the 
admission  or  exclusion  of  testimony,  also  to  conduct  of 
counsel  in  the  alleged  misstatements  of  evidence  during 
argument  to  the  jury.  If  error  was  committed  in  any  of 
these  particulars  it  will  probably  not  occur  again  if  an- 
other trial  be  had.  The  judgment  of  the  district  court  is 
reversed  and  the  cause  remanded. 

Reversed  and  bssbcandbd. 


Thomas  W.  Forbes  v.  William  MoOlatcjhby. 

Filed  June  16, 1897.    No.  7384. 

Breach  of  Contract  of  Sale.    Evidence  examined,  and  held  that  the 
damages  assessed  by  the  Jury  are  inadequate. 

Error  from  the  district  court  of  Antelope  county. 
Tried  below  before  Robinson,  J.    Reversed. 

J.  F.  Boydy  for  plaintiff  in  error. 

M.  B.  Putney  and  N.  D.  Jackson^  contra. 

NORVAL,  J. 

This  suit  originated  in  a  justice's  court,  where,  on  a 
trial  to  a  jury,  plaintiff  recovered  the  sum  of  f  13.80.  This 
verdict,  on  his  motion,  was  set  aside  by  the  justice,  on 
the  ground  that  the  same  had  been  obtained  by  partiality 
and  undue  means,  and  the  second  trial  in  said  court  re- 
sulted in  a  verdict  and  judgment  in  plaintiff's  favor  for 
$17.30,  besides  costs.  Defendant  appealed  to  the  district 
court,  where  plaintiff  received  a  verdict  in  the  sum  rf 
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$16.77,  and  from  the  judgment  rendered  thereon  he  prose- 
cutes a  petition  in  error. 

The  action  was  to  recover  damages  for  breach  of  con- 
tract in  the  purchase  and  sale  of  corn.  Plaintiff,  in  his 
petition,  sets  up  that  in  November,  1890,  he  entered  into 
a  contract  with  the  defendant  whereby  he  purchased 
from  the  defendant  a  hundred  bushels  of  corn  for  the 
stipulated  sum  of  f  40,  of  which  sum  he  paid  |13.80  at  the 
date  of  the  contract,  and  the  balance  to  be  paid  on  deliv- 
ery of  the  com  to  plaintiff,  and  that  defendant  has  wholly 
neglected  and  refused  to  comply  with  the  terms  of  the 
contract,  to  plaintiff's  damage  in  the  sum  of  123.80.  The 
answer  was  a  general  denial.  Whether  the  contract 
pleaded  in  the  petition  was  ever  entered  into,  the  wit- 
nesses fail  to  agree;  but  as  the  evidence  adduced  by  the 
plaintiff  is  suflScient  to  establish  the  contract  and  breach 
thereof  as  alleged,  the  only  question  we  need  to  consider 
relates  to  the  amount  of  damages.  Both  parties  agree 
that  defendant  was  indebted  to  plaintiff  in  the  sum  of 
113.80,  for  cutting  grain,  at  the  time  the  alleged  corn 
contract  was  entered  into.  Plaintiff's  testimony  was  to 
the  effect  this  simi  of  |13.80  was,  by  agreement  of  both 
parties,  applied  as  payment  on  the  corn,  and  that  the 
market  price  of  corn  had  advanced  ten  cents  a  bushel 
from  the  date  of  the  contract  to  time  for  delivery.  The 
measure  of  plaintiff's  recovery  was  the  difference  between 
the  contract  price  and  the  market  value  of  the  com  at 
the  time  and  place  it  should  have  been  delivered  under 
the  agreement,  in  addition  to  the  $13.80  advanced,  and 
seven  per  cent  interest  on  both  sums.  It  is  evident  that 
the  damages  are  inadequate.  Plaintiff  was  entitled  to 
recover  |23.80  and  interest,  or  nothing. 

It  is  said  by  counsel  for  defendant  that  there  is  no 
competent  evidence  in  the  record  as  to  the  value  of  com. 
We  do  not  so  view  the  testimony.  It  was  disclosed  that 
plaintiff  had  bought  com  of  others  about  that  time,  and 
he  testified  that  corn  was  worth  50  cents  a  bushel  at  the 
date  fixed   for  delivery,  and   furthermore,  that  when 
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plaintiff  went  after  the  corn,  eight  days  after  the  pur- 
chase, defendant  refused  delivery  unless  plaintiff  would 
pay  50  cents  a  bushel,  saying  "he  wouldn't  be  able  to 
stand  a  loss  of  f  10  on  a  hundred  bushels  of  corn."  Plaint- 
iff's was  the  only  testimony  on  the  question  of  damages. 
The  jury  having  disregarded  the  same,  it  follows  that  the 
judgment  must  be  reversed  and  the  cause  remanded  for 
a  new  trial. 

BbYBRSED  and  BiEMANDM). 


D.  A.  Halb  y.  D.  J.  Shbehan. 

Filed  Jnine  16, 1897.    No.  7860. 


fa 
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02  i^  1.  BiU  of  Exceptions.    An  unanthenticated  biU  of  exceptions  wm  not 

flO  fiS]  be  considered. 

2.  Contracts:  Construction.  A  practical  construction  placed  npon  an 
ambiguous  contract  by  the  parties  will  generally  be  adopted  by 
the  courts. 

8. :  Bbeach.    One  who  refuses  to  perform  his  part  of  a  contract 

cannot  recover  for  a  breach  by  the  other  party. 

Error  from  the  district  court  of  Madison  county. 
Tried  below  before  Jackson,  J.    Affirmed. 

Willis  E.  Reedy  for  plaintiff  in  error. 

.    Povoers  d  Hays,  contra. 

NORVAIi,  J. 

The  petition  filed  in  the  court  below  alleges,  substan- 
tially, that  plaintiff  and  defendant,  during  the  summer 
and  fall  of  1889,  were  partners  engaged  in  the  buying 
and  selling  of  horses,  under  the  firm  name  of  Hale  & 
Sheehan,  plaintiff  furnishing  the  capital  for  the  enter- 
prise and  the  defendant  his  services  and  skill,  the  profits 
and  losses  to  be  shared  equally ;  that  on  the  16th  day  of 
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October  there  were  sixty-one  head  of  horses  and  sixteen 
sucking  colts  belonging  to  the  firm  on  the  ranch  of  the 
defendant,  in  Fremont  county,  Wyoming,  and  on  said 
date  the  partnership  was  dissolved  and  a  settlement  be- 
tween the  partners  was  had,  whereby  defendant  was  to 
retain  possession  of  the  horses  for  a  specified  time  and 
receive  as  his  share  of  the  profits  from  the  venture  the 
sum  of  |425;  that  an  agreement  was  then  entered  into 
between  plaintiff  and  defendant,  of  which  the  following 
is  a  copy: 

"This  agreement,  made  and  entered  into  this  15th  day 
of  October,  1889,  by  and  between  D.  J.  Sheehan  of  the 
first  part,  and  D.  A.  Hale,  party  of  the  second  part,  wit- 
nesseth:  That  the  said  D.  J.  Sheehan  agrees  to  winter 
and  care  for  thirty-nine  head  of  horses  and  sixteen  suck- 
ing colts,  said  horses  being  known  as  the  Wilson  horses, 
on  the  ranch  of  D.  J.  Sheehan  and  0.  P.  Sheehan,  in  Fre- 
mont county,  Wyoming;  and  the  said  D.  J.  Sheehan  fur- 
ther agrees  to  deliver  said  horses  and  colts  to  D.  A.  Hale, 
or  his  agent,  at  Casper,  in  stock-yards  of  F.,  E.  &  M.  V. 
R-  Co.,  in  Carson  county,  Wyoming,  on  the  15th  day 
of  May,  1890,  and  the  said  D.  J.  Sheehan  further  agrees 
to  load  on  the  cars  of  the  F.,  E.  &  M.  V.  R.  Co.  at  Cas- 
per, Wyoming,  twenty-two  head  of  horses,  being  the 
largest  of  the  horses  known  as  the  Wilson  horses,  now  on 
the  ranch  of  D.  J.  and  C.  P.  Sheehan,  in  Fremont  county, 
Wyoming,  said  twenty-two  head  of  horses  to  be  delivered 
on  the  cars  on  or  before  November  15,  1889,  and  shipped 
to  D.  A.  Hale,  at  Humphrey,  Nebraska;  and  the  said 
D.  A,  Hale  agrees  to  pay,  or  cause  to  be  paid,  to  the  said 
D.  J.  Sheehan,  in  consideration  of  his  faithful  perform- 
ance of  the  conditions  foregoing,  the  sum  of  ($425)  four 
hundred  and  twenty-five  dollars,  payment  to  be  made  as 
follows:  Four  hundred  and  twenty-five  dollars  to  be  paid 
to  the  said  Sheehan,  or  his  order,  on  the  delivery  of  the 
horses  at  Casper  on  the  15th  day  of  May,  1890,  and  in 
case  the  said  Sheehan  shall  draw  an  amount  not  exceed- 
ing f 200  on  the  contract  from  Ottis  &  Murphey,  bankers 
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at  Humphrey,  Nebraska,  the  said  D.  A.  Hale  pay  to  the 
discount  charged  by  said  bank,  provided  the  said  Shee- 
han  shall  not  have  the  right  to  draw  the  said  f 200  before 
January  1,  1890.  It  is  agreed  and  understood  that  the 
stock  referred  to  in  this  contract  is  more  fully  described 
as  follows:  Branded  on  right  shoulder  thus  (:);  one  bay 
horse  branded  on  right  shoulder  *0.  H.;^  one  brown  mare 
branded  on  right  shoulder  thus,  TP;*  the  sixteen  sucking 
colts  having  no  brand;  said  horses  being  all  sizes  and 
ages. 

In  witness  whereof,  we  have  hereunto  set  our  hands, 
at  Humphrey,  Nebraska,  this  15th  day  of  October,  1889. 

"D.  J.  Shebhan. 
"D.  A-  Hale. 

"Signed,  sealed,  and  delivered  in  the  presence  of 

"C.  D.  MURPHEY.*' 

The  petition  further  alleges,  in  effect,  that  in  November 
the  defendant  converted  to  his  own  use  a  span  of  black 
Morgan  mares  belonging  to  plaintiff,  of  the  agreed  value 
of  |200,  and  that  it  was  mutually  agreed  that  said  sum 
should  be  applied  by  the  defendant  as  part  payment  on 
said  contract;  that  the  time  for  the  delivery  of  the  horses 
was,  by  agreement  of  the  parties,  extended  to  June  15, 
1890;  that  twenty-two  head  of  horses  defendant  deliv- 
ered to  plaintiff  as  provided  in  said  contract;  that  on  said 
last  named  date  plaintiff,  at  the  expense  of  f35,  went  to 
Casper,  Carson  county,  Wyoming,  to  receive  from  the 
defendant  the  remainder  of  plaintiflPs  stock  of  horses, 
and  to  perform  all  the  conditions  of  said  contract  on  his 
part  to  be  kept.  Yet  defendant  failed,  neglected,  and 
refused  to  deliver  to  plaintiff  said  horses,  which  were  of 
the  value  of  $2,000,  but  converted  the  same  to  his  own 
use.  The  answer  of  the  defendant  admits  the  settlement 
and  the  execution  of  the  contract  as  set  forth  in  the  peti- 
tion; denies  all  the  other  averments  in  plaintiff's  plead- 
ing, and  alleges  substantially  that  defendant  entered  im- 
mediately upon  the  performance  of  the  contract  by  taking 
charge  of,  herding,  feeding,  and  caring  for  said  horses  in 
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a  good  husband-like  manner,  and  continued  so  to  do  for 
the  period  of  time  mentioned  in  the  contract;  that  on  or 
before  Noyember  15, 1889,  defendant  shipped  to  plaintiff 
twenty-two  head  of  the  largest  and  best  of  said  horses; 
that  in  January,  1890,  defendant  demanded  of  plaintiff, 
and  also  of  Ottis  &  Murphey,  bankers  at  Humphrey,  Ne- 
braska, the  |200  then  due  by  the  terms  of  said  contract, 
but  payment  was  refused,  and  no  part  thereof,  nor  of  the 
balance,  to-wit,  1225,  of  the  amount  due  on  the  said  con- 
tract has  been  paid;  that  upon  such  refusal  to  pay  plaint- 
iff was  notified  that  the  stock  would  be  retained  and  sold 
to  pay  the  charges  and  expenses  for  keeping  the  same; 
that  defendant  kept,  herded,  and  cared  for  said  stock  for 
four  months  after  the  expiration  of  the  time  provided  in 
the  agreement  for  keeping  it,  which  was  reasonably 
worth  the  sum  of  |180;  that  no  part  of  which  having 
been  paid  by  the  plaintiff,  defendant  filed  a  lien  on  said 
stock  for.  herding  and  keeping,  and  proceeded  to  enforce 
said  lien  under  the  provisions  of  certain  sections  of  the 
statute  of  Wyoming,  which  are  pleaded  in  the  answer. 
The  reply  was  a  general  deniaL  The  trial  resulted  in 
a  verdict  and  judgment  in  favor  of  the  defendant,  to 
reverse  which  is  the  purpose  of  these  proceedings. 
The  assignment  in  the  petition  in  error  relating  to  the 

insufficiency  of  the  evidence  to  sustain  the  verdict,  and 
those  directed  against  the  rulings  of  the  court  during  the 
progress  of  the  trial,  are  not  available,  since  there  is  no 

authenticated  bill  of  exceptions  preserving  the  evidence 

adduced  and  the  exceptions  to  the  rulings  of  the  court 

below.     {Andres  v.  Kridler^  47  Neb.,  585;  Bcuther  v.  Zim- 

hleman,  50  Neb.,  165.) 

Complaint  is  made  of  the  sixth  and  ninth  paragraphs 
of  the  court^s  charge  to  the  jury,  which  are  as  follows: 

"6.  You  are  instructed  that  the  execution  of  the  con- 
tract set  out  in  the  petition  is  admitted,  and  that  under 
the  provisions  of  the  contract  the  defendant  was  entitled 
to  have  advanced  to  him  by  the  plaintiff  the  sum  of  |200 
on  January  1, 1890,  if  he  so  desired." 
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"9.  If  you  find  from  the  evidence  that  the  plaintiff  has 
failed  and  refused  to  pay  the  defendant  the  sum  of  f200 
due  defendant  on  January  1,  1890,  then  defendant  was 
released  from  any  obligation  to  deliver  said  horses  at 
Casper,  Wyoming,  and  had  the  right  to  retain  possession 
of  the  same  until  the  amount  so  due  was  paid,  and  woald 
be  entitled  to  enforce  his  claims  for  such  feed  and  care 
under  the  lien  laws  of  the  state  of  Wyoming,  and  if  the 
defendant,  in  good  faith,  sold  the  horses  in  controversy 
under  the  lien  laws  of  Wyoming  to  satisfy  his  claim  for 
feed  and  care,  then  the  plaintiff  in  this  case  cannot  re- 
cover, and  your  verdict  should  be  for  the  defendant,  un- 
less it  appears  that  the  property  so  sold  was  sold  for  more 
than  enough  to  satisfy  the  amount  due  the  defendant  for 
care  and  feed,  together  with  the  reasonable,  lawful  costs 
of  sale." 

It  is  claimed  that  the  construction  placed  upon  the 
written  contract  by  the  parties  and  set  out  herein  is  erro- 
neous, in  that  the  jury  were  advised  that  it  was  incum- 
bent upon  plaintiff  to  pay  defendant  |200  on  the  contract 
on  January  1, 1890,  if  the  latter  requested  it.  We  cannot 
say  that  the  construction  adopted  by  the  court  was  erro- 
neous. Whether  so  or  not  might  depend  upon  the  evi- 
dence adduced  on  the  trial,  since  if  that  disclosed  the 
parties  placed  a  particular  construction  upon  their  am- 
biguous agreement,  it  is  entitled  to  consideration  by  the 
courts.  {School  District  v.  EsteSy  13  Neb.,  52;  Rathhun  v. 
McConnell,  27  Neb.,  239;  Paxton  v.  Smith,  41  Neb.,  56; 
Woodard  v.  Bairdj  43  Neb.,  310;  Davis  v.  Ravenna 
Creamery  Co.y  48  Neb.,  471.)  The  contract  before  us 
is  somewhat  vague  and  uncertain  in  its  provisions  as 
regards  payments.  In  the  briefs  on  either  side  it  is  as- 
serted that  the  parties  have,  by  their  actions  and  con- 
duct, placed  a  construction  upon  the  controverted 
clause  of  the  agreement,  but  they  disagree  as  to  what 
1  hat  interpretation  was,  and  we  are  unable  to  determine 
the  same  for  ourselves  owing  to  the  fact  that  it  is  not 
permissible  for  the  court  to  look  into  the  document  pur- 
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porting  to  be  the  bill  of  exceptions  in  the  case,  since  it  is 
not  certified  by  the  clerk  of  that  conrt  to  be  either  the 
original  or  a  copy.  We  must,  therefore,  assume  that  the 
trial  court  adopted  in  its  charge  the  construction  placed 
upon  the  contract  by  the  parties  as  to  the  terms  of  pay- 
ment, and  if  it  did  the  plaintifF  has  no  right  now  to  com- 
plain. The  contention  of  plaintifF  is  that  defendant  was 
not  to  receive  any  part  of  the  f425  until  the  stock  was 
delivered,  but  this  construction  ignores  and  makes  en- 
tirely meaningless  the  clause  of  the  agreement  that  "said 
Sheehan  shall  draw  an  amount  not  exceeding  f  200  on  this 
contract  from  Ottis  &  Murphey,  bankers  at  Humphrey, 
Nebraska,  the  said  D.  A.  Hale  to  pay  the  discount  charged 
by  the  said  bank,  provided  that  said  Sheehan  shall  not 
have  the  right  to  draw  said  f 200  before  January  1, 1890," 
If  the  evidence  shows,  and  for  the  purposes  of  this  case 
we  must  so  assume,  that  the  meaning  placed  upon  the 
provision  was  that  the  defendant  was  so  entitled,  if  he  so 
desired,  to  have  advanced  to  him  f 200  by  drawing  upon 
plaintiff  for  that  amount  through  the  bank  of  Ottis  & 
Murphey,  the  criticism  urged  against  the  instructions 
must  fall  to  the  ground.  {Reynolds  v.  Burlington  &  M.  R. 
R.  Go. J 11  Neb.,  186;  Walter  v.  Reed,  34  Neb.,  544;  Lexing- 
ton Mill  &  Elevator  Co.  v.  NeuenSy  42  Neb.,  649;  Chicago^  B. 
&  Q.  R.  Co.  V.  Cochrauy  42  Neb.,  531.) 

It  is  urged  that  the  seventh  and  eighth  instructions 
given  by  the  court  on  its  own  motion  are  faulty,  because 
not  based  upon  the  evidence.  Whether  erroneous  in  that 
respect  we  are  unable  to  determine  for  want  of  authenti- 
cate bill  of  exceptions,  and  for  the  same  reason  the  as- 
signments based  upon  the  refusal  of  instructions  re- 
quested by  plaintiff  are  unavailing. 

No  reversible  error  appearing  in  the  record,  the  judg- 
ment is  accordingly 

Affirmbd. 
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58  1901         Union  Pacific  Railway  Company  v.  Anna  Young. 

M    789/ 

Filed  June  16, 1897.    No.  7401. 

Transcript  for  Beview:  Dismissal.  A  petition  in  error  will  t>e  dis- 
missed unless  the  transcript  contains  a  copy  of  the  judgment  or 
final  order  sought  to  be  reviewed,  authenticated  by  the  certificate 
of  the  clerk  of  the  trial  court. 

Error  from  the  district  court  of  Kimball  county. 
Tried  below  before  Neville,  J.  Proceeding  in  error  dis- 
missed. 

J.  M.  Thurston^  W.  R.  Kelly ,  and  E.  P.  Smith,  for  plaintiff 
in  error. 

Fred^k  Shepherd^  contra. 

NORVAL,  J. 

Action  by  Anna  Young  against  the  Union  Pacific  Rail- 
•  way  Company  to  recover  damages  for  the  death  of  plaint- 
iff^s  mule,  alleged  to  have  been  killed  by  one  of  defend- 
ant's engines  at  a  place  on  its  road  where  it  ought  to 
have  been,  but  was  not,  fenced.  Forty -one  errors  are 
assigned,  but  none  of  them  can  be  considered,  for  the 
reason  we  have  no  jurisdiction  of  the  cause,  as  we  will 
now  show.  Attached  to  the  transcript  is  the  following 
certificate  of  the  clerk  of  the  trial  court: 
"State  of  Nebraska, 


SSa 

Kimball  County,     ' 

"I,  S.  Wooldridge,  clerk  of  the  district  court  of  Kimball 
county,  do  hereby  certify  that  the  foregoing  is  the  orig- 
inal bill  of  exceptions  in  said  cause,  and  also  a  true  and 
perfect  transcript  of  the  petition,  answer,  reply,  and  in- 
structions given  and  refused  in  said  action  as  the  same 
are  on  file  and  of  record  in  my  oflBice. 

"Dated  November  29, 1894. 

"[SEAL.]  S.   WOOLDRIDGB, 

*^Cl€rk  of  District  Courts 
"By  P.  Bellows,  Deputy.*^ 
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The  foregoing  is  the  only  authentication  of  the  trans- 
eript,  and  this  certificate  does  not  in  any  manner  refer  to 
or  mention  the  journal  entries,  or  even  the  final  judgment 
in  the  cause,  if  one  was  ever  rendered.  The  duly  authen- 
ticated transcript  of  the  trial  court  will  alone  be  recog- 
nized by  the  supreme  court  as  to  all  matters  which  are 
properly  of  record  in  the  district  court.  {Hoagland  v. 
Van  Etteny  23  Neb.,  462.)  A  transcript  of  the  judgment 
or  final  order  sought  to  be  reviewed  authenticated  by  the 
certificate  of  the  clerk  of  the  district  court  is  essential  to 
confer  jurisdiction  upon  the  appellate  court.  {Moore  v. 
Waterman^  40  Neb.,  498;  McDonald  v.  OrahoWy  46  Neb., 
406;  Otis  v.  Butters,  46  Neb.,  492;  Romberg  v.  Folclcen,  47 
Neb.,  198.)  It  is  true  at  one  time  plaintiff  in  error  pre- 
sented a  motion  for  leave  to  withdraw  the  record  for  the 
purpose  of  having  the  same  further  authenticated  by 
showing  that  the  petition  for  a  new  trial  contained  in 
the  transcript  was  a  true  copy  of  the  one  presented  to, 
and  ruled  upon  in,  the  court  below.  The  cause  was  sub- 
mitted generally  without  this  motion  being  acted  upon, 
and  hence  must  be  regarded  as  waived  or  withdrawn 
from  consideration.  Had  the  motion  been  sustained  it 
would  not  have  availed  plaintiff  in  error  to  the  extent  of 
curing  the  omission  of  the  certificate  copied  above,  since, 
in  the  motion  to  withdraw,  no  complaint  *was  made  that 
the  certificate  of  the  clerk  did  not  cover  the  journal  en- 
tries.    The  petition  in  error  is 

Dismissed. 


Douglas  Oounty  v.  Thomas  Hayes. 

FnJED  JxTKE  16, 1897.    No.  7454. 

Statutes:  Amendvbrtb.  A  mere  amendment  of  a  section  of  a  statute 
is  void  for  want  of  compliance  with  section  11,  article  3,  of  the 
constitution  of  this  state,  when  there  is  in  the  amendatory  act  no 
mention  of,  or  reference  to,  the  amended  section. 
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Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Ambrose,  J.    Affirmed. 

J.  L.  Kaley  and  A.  C.  Troupj  for  plaintiff  in  error, 
Mahonej/y  Minahan  &  Smyth,  contra. 

Ryan,  G 

The  defendant  in  error,  a  i)oliceman  of  the  city  of 
Omaha,  filed  his  claim  with  the  board  of  county  commis- 
sioners of  Douglas  county  on  account  of  three  days'  at- 
tendance in  the  district  court  as  a  witness  in  as  many 
criminal  cases.  There  was  a  disallowance  of  this  claim 
because  the  claimant  was  a  policeman,  and  he  appealed 
to  the  district  court  of  said  county,  in  which  there  was 
an  answer  by  which  was  asserted  his  official  position  as 
a  bar  to  his  recovery.  To  this  defense  a  general  de- 
murrer was  sustained.  From  the  judgment  which  fol- 
lowed this  ruling  the  county  has  prosecuted  error  pro- 
ceedings to  this  court. 

On  the  7th  day  of  April,  1893,  there  was  approved  an 
act  entitled  "An  act  to  amend  sections  1,  2, 10, 16,  30,  41, 
48,  49,  61,  64,  66,  70,  79,  90,  96,  99,  100, 104, 105,  107,  108, 
109, 112, 113, 118, 123, 129, 144, 147, 158, 159, 161, 165,  and 
167  of  an  act  entitled  *An  act  incorporating  metropolitan 
cities  and  defining,  regulating,  and  prescribing  their  du- 
ties, powers,  and  government,'  approved  March  30,  1887, 
or  as  subsequently  amended,  and  to  repeal  said  sections 
as  heretofore  existing."  With  any  of  these  amended  sec- 
tions we  have  no  concern,  except  with  167,  under  which 
there  were  twenty-one  subdivisions,  each  of  which  fixed 
the  compensation  to  be  paid  a  distinct  class  of  city  officers 
within  such  subdivision  described.  The  eighteenth  sub- 
division was  in  this  language:  "Each  policeman  shall  re- 
ceive a  sum  not  exceeding  eighty-five  (|85)  dollars  per 
month,  nor  less  than  seventy  (?70)  dollars  per  month, 
and  each  officer  of  police  under  the  rank  of  chief  shall 
receive  a  sum  not  exceeding  one  hundred  (flOO)  dollars 
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per  month,  to  be  fixed  by  the  board  of  fire  and  police  com- 
missioners. No  policeman  shall  be  allowed  fees  as  a 
witness  in  any  case  tried  in  any  court  of  the  state."  In 
1867,  and  ever  since,  the  general  provision  as  to  the  com- 
pensation of  witnesses  existed  in  this  language:  "Wit- 
nesses before  the  district  court  and  grand  jury  shall  re- 
ceive two  dollars  for  each  day  actually  employed  in  at- 
tendance on  the  court  or  grand  jury,  and,  if  the  said  wit- 
ness shall  reside  more  than  one  mile  from  the  court  house 
or  place  where  the  court  is  held,  five  cents  for  each  mile 
necessarily  traveled."  (Compiled  Statutes,  ch.  28,  sec.  23.) 
The  provision  that  "No  policeman  shall  be  allowed  fees 
in  any  criminal  case  tried  in  any  court  in  this  state"  was 
clearly  amendatory  of  the  general  provisions  of  law  as  to 
witness  fees.  The  title  of  the  act  of  1893  above  quoted 
in  no  way  whatever  gave  an  intimation  of  an  intention 
to  modify  the  general  rule  as  to  the  compensation  to  be 
paid  witnesses  for  their  jittendance  upon  the  district 
court.  The  amendment,  to  this  extent,  was  therefore 
void,  because  in  contravention  of  section  11,  article  3,  of 
the  constitution  of  this  state,  that  "No  law  shall  be 
amended  unless  the  new  act  contains  the  section  or  sec- 
tions 80  amended,  and  the  section  or  sections  so  amended 
shall  be  repealed."  {State  v.  MoorCy  48  Neb.,  870,  and 
authorities  therein  cited.)  The  defendant  in  error  was 
properly  held  entitled  to  receive  payment  for  his  attend- 
ance as  a  witness  in  the  criminal  cases  wherein  his  at- 
tendance had  been  required  by  the  district  court,  for  the 
amendment  by  virtue  of  which  his  right  was  attempted  to 
be  denied  was,  to  that  extent,  nugatory.    The  judgment 

of  the  district  court  is 

Affikmed. 


17 
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ToLEZRTON  &  Stetson  Company  ejt  al.  v.  Geri£AN-Ameb- 

lOAN  Savings  Bank  of  Lb  Mabs. 

Filed  Junx  16, 1897.    No.  7462. 

Berlew  Without  Bill  of  Bxceptions.  In  the  absence  of  a  bill  of  excep- 
tions it  will  be  assumed  that  the  district  court  was  fully  justified 
by  the  proofs  in  so  ruling  on  various  motions  as  to  require  the 
enforcement  of  its  judgment  which  previously  had  been  affirmed 
and  directed  to  be  enforced  by  this  court. 

Ebbob  from  the  district  court  of  Dawes  county.  Tried 
below  before  Kinkaid,  J.    Affirmed. 

Allen  G.  Fisher,  Albert  W.  Crites,  W.  H.  Fanning^  B.  W. 
Daileifj  and  E.  8.  Rickerj  for  plaintiffs  in  error. 

D.  JR.  JenckeSf  0.  H.  Bcme,  and  Barnes  d  Tyler,  contrn. 

Byan,  Q 

There  was  Ih  this  case  a  judgment  in  the  district  court 
of  Dawes  county,  from  which  an  appeal  was  prosecuted 
to  this  court,  wherein  there  was  an  affirmance  of  the 
judgment  of  the  said  district  court.  {Tolerton  do  Stetson 
Co.  V.  McClaifiy  35  Neb.,  725.)  After  the  cause  was  re- 
manded to  the  district  court  there  was  a  motion  by  the 
German- American  Savings  Bank,  one  of  the  parties,  ask- 
ing that  the  amount  required  to  be  paid  it  should  be  paid 
by  the  receiver  in  accordance  with  the  terms  of  the 
affirmed  decree.  There  was  a  motion  by  another  party 
by  which  it  was  sought  to  decrease  the  amount  to  be  paid 
said  German- American  Sayings  Bank  by  deducting  the 
amount  of  certain  notes,  designated  as  the  Howe  Broth- 
ers' notes,  and  by  deducting  an  amount  equal  to  the 
amount  of  the  interest  which  had  accrued  on  the  claim 
due  the  savings  bank  pending  the  litigation.  The  motion 
of  the  bank  for  an  order  requiring  payment  in  accordance 
with  the  terpfis  of  the  affirmed  decree  was  sustained.  The 
two  motions  to  modify   said   decree   were   overruled. 
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These  rulings  are  the  alleged  errors  of  which  complaint 
18  now  made  by  a  petition  in  error  in  this  court 

There  was  preserved  no  evidence  by  bill  of  exceptions, 
and  we  must  assume  that  the  action  of  the  district  court, 
in  ordering  the  enforcement  of  the  judgment  which  had 
been  appealed  from  and  affirmed,  and  in  refusing  to  mod- 
ify it,  was  right    The  orders  on  the  several  motions  are 

therefore 

Apfirmbd. 


Bbgina  Mabbow  v.  William  O.  Gilbert,  Adminis- 

TRATOB. 

'Filed  June  16, 1897.    No.  7811. 

L  Beview:  Final  Ordebs.  This  court's  appellate  JurlBdlctlon  In  error 
proceedings  is  limited  to  final  orders  and  Judgments  made  by  tlie 
district  courts. 

2. :  .    An  order  was  made  setting  aside  a  verdict.    After 

the  term  at  which  this  was  done  a  motion  was  filed  to  vacate  said 
order.  The  record  brought  here  recites:  "The  court  finds  that 
the  order  granting  a  new  trial  was  made  contrary  to,  and  in  vio- 
lation of,  the  rules  of  this  court,  •  •  •  was  prejudicial  error, 
and  erroneously  granted,  •  *  •  and  the  court  would  set  aside 
said  order  granting  said  new  trial  had  this  court  jurisdiction  to 
do  so."    Held,  Not  a  final  order. 

Ebbob  from  the  district  court  of  Douglas  county. 
Tried  below  before  Soott,  J.    Proceeding  in  error  dismissed. 

Byron  Q.  Burbank  and  V.  0.  Strickler,  for  plaintiff  in 
error. 

O^Neill  d  OUlert  and  Comn  d  McHughy  contra. 

Bagan,  O. 

In  the  district  court  of  Douglas  county,  Begina  Marrow 
sued  Emily  Hespler  for  damages  for  an  assault  and  bat- 
tery.    The  jury  returned  a  verdict  in  favor  of  plaintiff. 
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On  motion  of  Mrs.  Hespler  this  verdict  was  by  the  dis- 
trict court  set  aside.    After  the  adjournment  of  the  term 
of  court  at  which  said  verdict  was  set  aside,  Mrs.  Marrow 
filed  a  motion  to  set  aside  the  order  of  the  district  court 
setting  aside  the  verdict  of  the  jury.     The  printed  ab- 
stract on  which  the  case  is  submitted  recites:  "The  court 
being  fully  advised  in  reference  to  the  motion  for  leave 
to  file  a  motion  to  set  aside  the  order    ♦     ♦     ♦     granting 
a  new  trial,     ♦     ♦     ♦    and  after  hearing  arguments  by 
counsel  for  both  parties,  it  is  ordered  that  plaintiff  be, 
and  hereby  is,  given  leave  to  file  said  motion  and  to  argue 
and  have  a  hearing  on  the  same;     ♦     •     ♦    whereupon, 
by  consent  of  both  parties,  came  on  to  be  heard  said  mo- 
tion to  set  aside  the  said  order.     ♦     ♦     ♦     After  argu- 
ments of  counsel  the  court  finds  that  the  order    ♦     ♦     ♦ 
granting  a  new  trial  was  made  contrary  to,  and  in  viola- 
tion of,  the  rules  of  this  court     ♦     ♦     ♦    then  in  force, 
♦     *     *     and   was   prejudicial    error,   and   erroneously 
granted  by  the  court  and  obtained  by  the  defendant,  and 
the  court  would  set  aside  said  order     ♦     ♦     »     granting 
said  new  trial  had  this  court  jurisdiction  to  do  so."     *     * 
A  petition  in  error  has  been  filed  here  by  Mrs.  Marrow  to 
review  this  action  of  the  district  court. 

Section  581  of  the  Code  of  Civil  Procedure  provides: 
"An  order  affecting  a  substantial  right  in  an  action,  when 
such  order  in  effect  determines  the  action  and  prevents  a 
judgment,  and  an  order  affecting  a  substantial  right  made 
in  a  special  proceeding,  or  upon  a  summary  application 
in  an  action  after  judgment,  is  a  final  order,  which  may 
,  be  vacated,  modified,  or  reversed  as  provided  in  this  title." 
It  will  thus  be  seen  that  the  Code  authorizes  this  court  to 
review  final  orders  made  by  the  district  courts.  But. in 
the  case  at  bar  the  district  court  made  no  order  on  the 
motion  filed  to  set  aside  the  order  granting  a  new  trial. 
All  that  can  be  claimed  for  the  record  is  that  the  court 
heard  arguments  upon  this  motion,  found  that  it  was 
meritorious,  and  expressed  the  opinion  that  it  had  no 
jurisdiction  to  sustain  the  motion.     But  if  the  court  su.^ 
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tained  this  motion,  op  overruled  it,  the  record  before  us 
does  not  disclose  that  fact;  and  until  the  district  court 
has  passed  upon  this  motion  by  making  an  order  sustain- 
ing it  OP  overruling  it,  this  court  cannot  review  its  action. 
So  far  as  the  record  before  us  is  concerned,  the  motion 
made  by  Mrs.  Marrow  is  still  pending  and  undetermined 
in  the  district  court  of  Douglas  county.    The  proceeding 

in  errop  is 

Dismissed. 


NORFOIiK  BeET-SUGAK  COMPANY  V.  HERMAN  EOGH. 

FiiiVD  June  16, 1897.    No.  7376. 

1.  Beview:  Dtsbegakd  of  Instructions.    It  clearly  appearing  that  the 

yerdlct  in  this  case  was  rendered  in  disregard  of  the  instructions 
and  evidence,  the  Judgment  is  reversed. 

2.  Personal  Injuries:  Verdict  Against  Master:  Evidence:  Review; 

In  a  personal  injury  case  by  a  servant  against  a  master,  the  evi- 
dence without  contradiction  disclosing  that  the  injury  was  sus- 
tained by  reason  of  the  negligence  of  another  servant  of  the  same 
master,  there  being  no  other  evidence  as  to  the  relations  existing 
between  the  two  servants,  and  the  Jury  having  answered,  "We 
don't  know,"  to  a  special  interrogatory  as  to  whether  they  were 
fellow  servants,  held,  that  the  general  verdict  in  favor  of  the 
plaintift  was  not  sustained  by  the  evidence. 

Error  from  the  district  court  of  Madison  county. 
Tried  below  before  Robinson,  J.     Reversed. 

Paicera  d  HaySy  for  plaintiff  in  error. 

Beels  d  Schoregge  and  Koemgstein  d  Koenigatein,  contra. 

Irvine,  O. 

This  was  an  action  by  Herman  Koch,  an  infant,  against 
the  Norfolk  Beet-Sugar  Company,  to  recover  damages  for 
personal  injuries  sustained  by  him  while  in  the  employ 
of  the  defendant,  and  alleged  to  be  due  to  the  negligence 
of  the  defendant.  The  plaintiff  had  a  judgment  for 
f  1,500.    The  defendant  prosecutes  error. 
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The  evidence  with  regard  to  the  manner  in  which  the 
accident  occurred  is  very  meagre.  The  following  is  all 
that  is  material  in  the  evidence  on  that  point:  Koch  was 
sixteen  years  of  age,  had  been  employed  in  the  factory 
the  previous  year,  and  had  been  employed  there  about  a 
month  in  1893,  when,  on  Sunday,  the  24th  of  September, 
the  factory  being  for  the  most  part  closed  for  the  purpose 
of  cleaning  it  up,  Koch  was  directed  by  the  superintend- 
ent to  enter  a  closed  drain  or  sewer  for  the  purpose  of 
removing  an  obstruction.  It  seems  that  from  certain 
machinery  in  the  factory  it  was  customary  to  discharge 
hot  water  and  steam  into  this  sewer.  On  the  day  in  ques- 
tion only  one  machine  was  in  operation  from  which  such 
water  and  steam  could  be  discharged.  This  was  a  ma- 
chine styled  in  the  evidence  a  "quadruple  effect,"  and 
was  in  charge  of  one  Peter  Stirert.  Prior  to  ordering 
Koch  to  enter  the  sewer  the  superintendent  told  Stirert 
what  was  about  to  be  done,  and  commanded  him  not  to 
let  any  water  or  steam  into  the  sewer.  When  he  directed 
Koch  to  enter  the  sewer  he  told  him  that  there  was  no 
danger  in  doing  so.  Koch  entered,  and  while  he  was 
within  the  sewer  a  volume  of  hot  water  and  steam  was 
permitted  to  enter  and  he  was  severely  scalded.  The 
only  negligence  alleged  in  the  petition  is  the  permitting 
of  the  water  and  steam  to  enter  the  sewer  while  Koch 
was  there. 

The  court  submitted  to  the  jury  certain  questions  for 
special  findings.     Among  them  were  the  following: 

"Did  the  injury  the  plaintiff  complains  of  result  from 
any  act  of  negligence  of  the  defendant?" 

A.  "Yes." 

Second:  "If  the  jury  answers  the  above  question  in  the 
affirmative,  state  what  act  or  acts  of  negligence  on  the 
part  of  the  defendant  caused  said  injury." 

A.  "By  permitting  a  volume  of  hot  water  to  flow 
through  the  sewer  in  which  the  plaintiff  was  at  work." 

It  is  thus  evident,  both  from  the  petition  and  from  the 
special  verdict,  that  the  verdict  was  found  solely  because 
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of  negligence  in  permitting  the  water  to  enter  the  sewer, 
and  not  bcause  a  youth  of  tender  years  had  been  ordered 
into  a  place  of  exceptional  danger.  One  defense  was 
that  the  negligence,  if  any,  was  that  of  Koch's  fellow  serv- 
ant. The  only  evidence  as  to  the  relations. existing  be- 
tween these  two  servants  is  that  neither  occupied  any 
position  of  control  or  direction  over  the  other,  and  that 
they  were  both  employed  by  the  defendant, — Koch  as  a 
common  laborer,  and  Stirert  to  operate  the  "quadruple 
effect '^  Whether  or  not  their  duties  were  of  such  a  char- 
acter as  to  bring  them  often  together  co-operating  in  any 
work  does  not  appear.  The  court  instructed  the  jury 
on  the  broad  theory  of  fellow  servants,  as  declared  by 
Chief  Justice  Shaw  in  Farwell  v.  Boston  d  W.  R.  Co.,  4 
Met  [Mass.],  49,  to  the  effect  that  all  persons  working  for 
the  same  master  are  fellow  servants.  Under  the  rule  es- 
tablished in  this  state  this  instruction  was  prejudicially 
erroneous  as  to  the  plaintiff.  {Union  P.  R.  Co.  v.  Erickson, 
41  Neb.,  1;  Omaha  d  R.  V.  R,  Co,  v.  KrayenhuM,  48  Neb., 
553.)  Nevertheless,  under  this  instruction  and  the  evi- 
dence there  was  not  room  for  the  slightest  doubt  that 
they  were  fellow  servants.  Notwithstanding  the  uncon- 
tradicted evidence  that  they  were  in  the  employ  of  a  com- 
mon master,  and  the  instruction  that  this  constituted 
them  fellow  servants,  the  question  in  the  special  verdict 
as  to  whether  they  were  fellow  servants  and  as  to  whose 
servant  Stirert  was,  the  jury  answered,  "We  don't  know.'' 
It  is  evident,  therefore,  that  the  jury  deliberately  disre- 
garded the  evidence  and  instructions  in  this  respect.  But 
had  the  instruction  on  this  question  been  in  accordance 
with  the  rule  established  in  this  state,  to  the  effect  that 
in  order  to  exempt  the  master  from  responsibility  to  one 
servant  for  injuries  caused  by  the  negligence  of  another, 
there  must  be  some  consociation  in  the  same  department 
of  duty  or  line  of  employment,  the  verdict  would  still  not 
be  sustained  by  the  evidence.  Where  this  commonly 
called  "department  rule"  prevails  it  is  a  question  of  fact 
for  the  jury  to  determine  under  appropriate  instructions 
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by  the  court  whether  the  two  persons  are  fellow  servants. 
(Indianapolis  &  St  L.  R.  Co.  v.  Daniel  Morgenstem^  106  111., 
216;  Chicago  &  N.  W.  R.  Co.  v.  Moranda^  108  111.,  576;  Devine 
V.  Tarrytoum  &  Irvington  Union  Oaalight  Co.,  22  Hun  [N.  Y.], 
26;  Hass  v.  Philadelphia  d  Southern  Mail  Steamship  Oo.,  88 
Pa.  St.,  269.)  A  number  of  facts  are  admissible  for  the 
purpose  of  proving  or  disproving  this  relationship.  Em- 
ployment by  a  common  master;  a  liability  to  discharge 
by  the  same  master  or  officer;  whether  or  not  one  of  the 
persons  has  power  to  direct  and  control  the  operations 
of  the  other;  whether  they  are  subject  to  the  orders  of 
different  superintendents  or  foremen;  whether  they 
habitually  or  frequently  work  together  at  the  same  par- 
ticular task;  whether,  if  their  work  is  different,  they  are 
frequently  brought  together  and  co-operate  generally  to 
accomplish  the  same  end;  or  whether,  on  the  other  hand, 
their  lines  of  duty  are  entirely  distinct,  without  any  con- 
sociation, as  was  the  case  in  Union  P.  R.  Co.  v.  Erickson, 
supra.  Perhaps  other  facts  might  be  shown.  But  in  this 
case  a  single  fact  appeared, — ^to-wit,  that  they  were  in 
the  employ  of  a  common  master,  and  worked  in  and  about 
the  same  factory.  In  the  absence  of  other  evidence,  this 
tends  to  establish  the  relationship  of  fellow  servants,  and 
in  the  absence  of  other  evidence,  the  jury  should  have  so 
found.  It  is  quite  evident  that  the  verdict  was  governed 
either  by  prejudice  against  the  defendant  or  by  sympathy 
for  the  plaintiff,  and  was  rendered  in  reckless  disregard 
of  the  evidence  in  the  case. 

After  the  verdict  was  returned  the  defendant  objected 
to  the  discharge  of  the  jury  uDtil  the  questions  which  the 
jury  had  answered  "we  don^t  know^'  had  been  properly 
answered.  This  objection  was  overruled  and  the  jury 
discharged.  These  questions  were  of  the  very  essence  of 
the  case.  Whether  it  was  error  of  itself,  in  view  of  the 
general  verdict,  to  accept  it  without  an  answer  to  these 
questions, — the  court  having  already  determined  that 
they  should  be  submitted  to  the  jury, — ^we  do  not  deter- 
jnine.    The  failure  of  the  jury,  however,  to  answer  the 
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questions^  especially  in  the  light  of  the  instructions  given, 
demonstrates  conclusively  the  vice  of  the  verdict 


Beversed  and  remanded. 


Lyman  F.   Pardub,  appblmib,  v.  Missotjri   Pacific 

RAIIiWAY   CJOMPANY,    IMPLEADED   WITH    H.    McKeE, 
APPELLANT. 

Filed  Jmns  16, 1897.    No.  7821. 

L  Daznasfes  for  Breach  of  Contract:  Mechanics'  Liens.  In  the  case  of 
a  bnilding  contract,  where  the  owner  has  wrongfully  interrupted 
the  contractor  and  prevei:.3d  his  completing  the  work,  the  con- 
tractor is  entitled  to  a  lien  for  the  reasonable  value  of  the  labor 
he  has  performed  and  material  he  has  furnished,  but  he  cannot 
have  a  lien  for  the  damages  sustained  from  the  breach  of  the 
contract. 

1  Xechanics'  Liens:  Statute  of  Limitations.  One  contracting  di- 
rectly with  the  owner  may  file  his  claim  of  lien  at  any  time  within 
fonr  months  of  the  time  of  the  performance  of  the  labor  or  fur- 
nishing of  the  material. 


8. :  ,    The  statute  of  limitations  begins  to  run  against  a 

mechanic's  lien  from  the  time  of  filing  the  claim  of  lien. 

Appeal  from  the  district  court  of  Lancaster  county. 
Heard  below  before  Hall,  J.    Reversed. 

F  I.  Fo88  and  W.  R.  Matson^  for  appellant. 
Milton  M.  Starr  and  Lamb,  Adams  &  Scott,  contra. 

Irvine,  0. 

This  was  an  action  by  Pardue  to  foreclose  a  mechanic's 
lien  on  an  elevator  situated  on  the  right  of  way  of  the 
Missouri  Pacific  Railway  Company.  The  elevator  be- 
longed to  the  defendant  McKee.  The  district  court  ren- 
dered a  decree  finding  due  the  plaintiff  f450,  and  estab- 
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lishing  a  lien  on  the  elevator,  and  such  interest  as  McKee 
had  in  the  land.    McKee  appeals. 

It  appears  from  the  record  that  a  contract  was  entered 
into  between  Pardue  and  McKee,  whereby  Pardue  under- 
took to  construct  the  elevator  for  ?1,725.  He  performed 
certain  work  and  furnished  certain  material,  alleged  to 
be  of  the  value  of  $699.38,  when  McKee  took  possession 
and  himself  completed  the  work,  claiming  the  right  to  do 
so  because  of  unreasonable  delay  by  Pardue.  The  peti- 
tion, after  pleading  the  i)erformance  of  labor  and  furnish- 
ing material  as  above  stated,  and  admitting  the  payment 
of  $600,  alleges  that  McKee's  refusal  to  permit  Pardue 
to  proceed  under  his  contract  was  wrongful,  and  that 
plaintiff  was  damaged  thereby  in  the  sum  of  f  1,125.  The 
answer  alleges  that  Pardue  failed  to  complete  the  work 
within  a  stipulated  time  or  within  a  reasonable  time,  and 
counter-claims  for  several  items  of  damages.  It  is  some- 
what difficult,  from  the  briefs,  to  ascertain  precisely  what 
rulings  McKee  considers  erroneous.  The  controversy 
turns  almost  entirely  upon  the  question  as  to  whether  the 
exclusion  of  the  contractor  was  rightful  or  wrongful,  and 
as  to  what  items  of  damages  and  counter-damages  should 
be  allowed.  We  do  not  see  how,  in  this  case,  any  of  these 
questions  can  be  considered.  Our  mechanic's  lien  law 
(Compiled  Statutes,  ch.  54,  art.  1)  confers  a  lien  for  labor 
performed  or  material  furnished  for  the  erection,  repara- 
tion, or  removal  of  certain  structures;  but  it  nowhere 
confers  a  lien  upon  such  structures  for  damages  arising 
from  a  breach  of  contract  to  erect  them.  Assuming,  as 
plaintiff  contended,  and  as  the  court  below  evidently 
found,  that  the  owner's  interruption  of  the  contractor  and 
refusal  to  permit  him  to  proceed  were  wrongful,  it  is 
established  that  the  contractor  is  entitled  to  a  lien  for 
the  value  of  all  labor  which  he  has  performed  and  ma- 
terial which  he  has  furnished.  {Von  Dom  v.  Mengedoht, 
41  Neb.,  525.)  It  is  true  that  there  is  a  statement  in  that 
opinion  that  had  there  been  a  finding,  supported  by  evi- 
dence, that  the  contractors  had  sustained  other  damages, 
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they  would  have  been  entitled  to  the  amount  of  such  dam- 
ages. But  there  was  no  such  finding  and  the  lien  was 
in  that  case  allowed  only  for  the  value  of  the  labor  and 
materials.  So  the  court  was  not  considering  whether  the 
damages  refeiTed  to,  had  they  existed,  would  form  the 
basis  of  a  mechanic's  lien.  On  the  other  hand,  it  is  at 
once  apparent  that  the  statute  does  not  confer  a  lien  for 
such  damages.  {Denniston  v.  McAllister^  4  E.  D.  Smith 
[N.  T.],  729.)  In  deciding  this  point  we  are  perhaps  trans- 
gressing the  general  rule  that  the  court  will  not  consider 
questions  not  presented  by  the  briefs.  But  the  question 
is  so  fundamental  that  we  feel  warranted  if  not  compelled 
to  consider  it  It  would  seem  absurd,  and  certainly  very 
difficult,  to  proceed  in  an  attempt  to  adjust  conflicting 
claims  for  damages  for  a  breach  of  a  building  contract, 
with  a  view  to  establishing  a  lien  therefor,  when  no  such 
lien  can  possibly  exist  The  $600  was  applied,  both  by 
contract  and  act  of  the  parties,  to  payment  for  labor  and 
materials,  so  that  the  only  portion  of  that  claim  remaining 
unpaid  is  f  99.38.  There  is  ample  evidence  to  support  the 
finding  of  the  district  court  in  favor  of  the  plaintiff  as  to 
this  item. 

It  is  argued  that  as  to  the  material,  the  law  required 
the  claim  of  lien  to  be  filed  within  sixty  days,  and  this 
was  not  done.  Counsel,  however,  mistake  the  statute. 
The  differing  requirements  as  to  the  time  when  a  claim 
of  lien  must  be  filed  grow  out  of  the  distinction  between 
principal  contractor  and  subcontractors,  and  not  between 
material-men  and  builders.  It  is  also  argued  that  the 
lien  takes  effect  from  the  time  when  the  first  materials 
were  furnished,  and  we  understand  the  position  of  counsel 
to  be  that  the  action  must  be  brought  within  two  years 
from  that  time.  The  statutory  provision,  however,  is 
that  the  lien  shall  operate  "for  two  years  after  the  filing 
of  such  lien."  The  statute  of  limitations  begins  to  run 
from  that  time,  and  not  from  the  time  when  the  lien  first 
attaches.  The  action  was  brought  within  the  prescribed 
period. 
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The  decree  of  the  district  court  is  reversed,  and  a  decree 
will  h'^  entered  here  in  all  respects  similar,  except  that  the 
amount  of  the  lien  will  be  only  $99.38,  with  seven  per  cent 
interest  from  the  8th  day  of  January,  1889,  the  date  when 
McKee  excluded  the  plaintiflf  from  the  work. 


Judgment  accordingly. 


CJlakk  &  Leonard  Investment  Company,  appellee,  v. 
Palmer  Way  et  al.,  appellees,  and  J.  A.  Hudel- 
SON  et  al.,  appeli^nts. 

Filed  June  16, 1897.    No.  7389. 

1.  Judicial  Sales:  Distribution  of  Proceeds.  A  purchaser  at  a  judi- 
cial sale  who,  instead  of  paying  the  amount  of  his  bid  to  the  offi- 
cer making  the  sale,  undertakes  to  himself  disburse  it  in  dis- 
charging Hens,  does  so  at  his  peril. 

2. :   Title  of  Purchaser:    Liens.    The  title  of  the  purchaser, 

where  there  is  an  appeal  froni  the  order  of  confirmation,  relates 
back  on  affirmance  at  least  as  far  as  that  order,  and  he  may  not 
deduct  from  the  amount  of  his  bid  sums  which  he  has  paid  on  ac- 
count of  taxes  becoming  liens  on  the  property,  and  interest  accru- 
ing on  a  senior  mortgage  subject  to  which  he  bought,  between  the 
time  of  confirmation  and  the  time  of  affirmance  or  dismissal  of 
appeal. 

3.  :  Distribution  op  Proceeds:  Parties.    The  holder  of  a  liea 

not  made  a  party  to  a  foreclosure  case  has  no  standing  by  inter- 
vention on  motion  for  distribution  to  ask  to  have  the  purchase 
money  applied  to  the  satisfaction  of  his  lien. 

4.  :  .    A  motion  for  distribution  should  properly  be  made 

after  the  fund  comes  into  the  hands  of  the  officer  making  the  sale 
or  after  it  is  paid  into  court,  if  such  be  the  order.  If  made  earlier 
the  court  may  refuse  to  entertain  it,  but  if  overruled  on  the  ground 
that  it  is  premature,  the  order  should  be  without  prejudice  to  a 
later  application. 

Appeal  from  the  district  court  of  Lancaster  county. 
Heard  below  before  Strode,  J.     Modified. 
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-P.  A.  Boehmer  and  Nestor  RvmmonSy  for  appellants. 
Ricketts  d  WilsoUj  contra. 

Irvine,  C. 

The  record  before  us  presents  a  very  curious  and  com- 
plicated state  of  facts.  The  transcript  contains  some  of 
the  affidavits  used  in  evidence.  The  bill  of  exceptions 
repeats  most  of  the  pleadings.  From  this  mass  of  docu- 
ments we  gather  a  statement  of  facts  from  which  we  elim- 
inate as  far  as  practicable  the  minor  and  less  material 
points,  in  the  hope  that  the  case  may  be  so  far  simplified 
as  to  render  its  condition  intelligible. 

Palmer  Way  and  Margaret  Way,  whom  we  shall  here- 
after style  the  Ways,  were  the  owners  of  certain  property 
in  Lancaster  county.  On  this  there  was  a  senior  mort- 
gage of  f  11,000,  which  had  been  executed  to  the  Clark  & 
Leonard  Investment  Company,  hereinafter  styled  the  In- 
vestment Company,  and  by  it  transferred  to  the  president 
and  directors  of  the  Insurance  Company  of  North 
America,  hereinafter  styled  the  Insurance  Company,  the 
Investment  Company  guarantying  payment.  There  was 
a  junior  mortgage  to  Hudelson,  which  at  the  time  of  de- 
cree amounted  to  |1,999.15.  It  would  seem  that  there 
was  a  judgment  lien  in  favor  of  one  Sheldon,  junior  to 
these  mortgages,  or  at  least  to  the  Investment  Company 
mortgage.  The  Ways  failing  to  pay  certain  interest 
coupons  on  the  first  mortgage  and  taxes  on  the  property, 
the  Investment  Company  had  paid  these  charges,  and 
thereupon  brought  this  action  to  foreclose  for  the  sum 
80  paid,  the  principal  of  the  first  mortgage  not  being  due. 
The  Ways  and  Hudelson  were  the  only  defendants  to  the 
action.  The  judgment  creditor  was  not  a  party.  It  is 
said  that  he  could  not  be  made  a  party  because  an  appeal 
was  pending  from  the  judgment  in  the  supreme  court. 
That  the  judgment  had  been  superseded  does  not,  how- 
ever, appear.    A  decree  of  foreclosure  was  rendered  ad- 
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judging  the  first  lien  to  be  in  the  Insurance  Company,  the 
second  in  the  Investment  Company,  and  the  third  in  Hud- 
elson,  and  the  land  was  ordered  sold  subject  to  the  first 
lien,  to  pay  the  two  junior  liens.  No  appeal  was  taken 
from  this  decree.  It  would  seem,  however,  that  a  stay 
was  taken,  and  on  its  expiration  the  land  was  sold  to 
Hudelson  for  $5,400.  The  Ways  made  a  motion  to  set 
aside  this  sale,  which  was  overruled  and  the  sale  con- 
firmed. The  Ways  appealed  to  this  court,  where,  after 
the  case  had  been  pending  nearly  a  year,  they  dismissed 
the  appeal.  Then  they  filed  a  motion  to  require  Hudelson 
to  pay  his  bid.  About  the  same  time  the  German  Na- 
tional Bank,  hereinafter  styled  the  bank,  appeared,  ap- 
parently without  any  order  of  intervention,  and  filed  what 
it  calls  a  "petition  and  motion."  In  this  it  is  alleged, 
among  a  great  many  other  things,  that  it  became  the 
owner  of  the  Sheldon  judgment,  and  that  it  had  also  pur- 
chased from  Hudelson  his  rights  to  the  decree  of  fore- 
closure. It  asked  that  if  Hudelson  should  be  required  to 
pay  his  bid,  he  be  directed  to  pay  it  to  the  bank  to  apply 
on  the  judgment  and  Hudelson  mortgage.  The  court  sus- 
tained the  motion  of  the  Ways  in  so  far  as  to  require 
Hudelson  to  pay  f  419. 80,  said  amount  remainiiig  due  on 
his  bid,  into  court,  and  overruled  the  bank's  motion. 
From  these  orders  Hudelson  and  the  bank  appeaL 

The  reasons  urged  by  Hudelson  against  paying  any  fur- 
ther money  on  his  bid  are,  in  brief,  that  between  the 
decree  and  sale  certain  taxes  accrued  against  the  prop- 
erty, and  interest  accumulated  on  the  Insurance  Com- 
pany's mortgage;  that  pending  the  appeal  other  taxes 
became  liens  on  the  property,  and  further  interest  ac- 
crued; that  Hudelson,  to  protect  the  property,  had  paid 
these  sums;  that  he  had  paid  the  Investment  Company 
the  amount  found  due  it  in  the  decree;  that  he  had  paid 
the  costs  of  the  case  and  had  paid  to  the  bank  $1,036.25 
ui>on  the  Hudelson  mortgage,  which  the  bank  then  owned 
by  virtue  of  purchasing  Hudelson's  rights  under  the  de- 
cree.   He  claimed  that  these  amounts,  in  the  aggregate 
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were  more  than  his  bid,  and  that  he  was  thereby  dis- 
charged from  further  payment.  Exactly  on  what  basis 
the  court  made  the  accoimting  does  not  appear  from  the 
record;  but  from  the  amount  found  still  due  from  Hudel- 
son,  it  would  seem  that  the  court  had  at  least  given  him 
credit  on  his  bid  for  the  amount  paid  the  Investment 
Company,  the  amount  paid  the  bank,  and  the  taxes  and 
interest  accruing  between  the  decree  and  order  of  con- 
firmation. This  was  certainly  all  to  which  he  was  enti- 
tled. The  purchaser  at  a  judicial  sale  depends  upon  con- 
firmation to  perfect  his  title.  Upon  confirmation,  for 
some  purposes,  the  title  relates  back  to  the  sale;  but  on 
the  dismissal  of  Way's  appeal  it,  for  all  purposes,  related 
back  at  least  to  the  time  of  confirmation.  It  was  Hudel- 
son's  proi>erty  from  that  time,  and  the  interest  thereafter 
accruing  on  the  fljrst  mortgage,  subject  to  which  he  pur- 
chased, and  the  taxes  thereafter  accruing,  were  charges 
for  which  he  was  responsible,  and  not  the  Ways.  Un- 
doubtedly the  purchaser  is  entitled  to  an  accounting  for 
rents  in  such  a  case  from  the  time  of  confirmation;  and 
perhaps  in  case  of  insolvency,  where  a  surplus  remains 
of  the  purchase  money  after  discharging  the  liens,  the 
purchaser  may,  on  an  application  for  distribution,  obtain 
an  equitable  set-oflf  to  protect  himself.  This  we  do  not 
decide,  because  there  is  no  allegation  or  proof  of  insolv- 
ency on  the  part  of  the  Ways.  Certain  it  is  that  it  is  the 
duty  of  the  purchaser,  except,  at  the  most,  as  to  such 
portion  of  the  purchase  money  as  may  inure  to  himself 
in  another  capacity  as  an  adjudged  lien-holder,  to  pay 
the  money  to  the  oflftcer  making  the  sale.  If,  instead  of 
doing  so,  he  undertakes  to  disburse  it  himself  in  payment 
of  adjudged  liens,  or  liens  which  in  his  opinion  exist 
against  the  property  and  have  not  been  adjudicated,  he 
does  so  "at  his  peril.  The  court  very  properly  required 
Hudelson  to  complete  his  bid,  and  Hudelson  certainly  has 
no  just  ground  of  complaint  as  to  the  amount  found  due 
or  the  credits  allowed  hinu 
The  case  of  the  bank  is  double.    It  certainly  has  no 
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right  to  ask  an  application  of  the  purchase  money  to  tht- 
payment  of  the  Sheldon  judgment.  Whether  this  lien 
was  junior  or  senior  to  the  mortgages,  as  the  holder 
thereof  was  not  made  a  party  to  the  proceeding,  the  judg- 
ment was  not  barred  nor  its  lien  upon  the  land  removed. 
The  bank,  as  its  holder,  has  in  one  case,  so  far  as  this 
action  is  concerned,  still  the  senior  lien,  with  the  right 
to  levy  on  the  property.  In  the  other  case  it  occupies 
the  position  of  a  junior  lien-holder,  with  regard  to  an 
ineflfectual  foreclosure  of  a  senior  lien.  It  appears  from 
the  record  that  pending  this  action  the  Insurance  Com- 
pany obtained  a  decree  foreclosing  its  mortgage,  and  to 
this  action  there  seem  to  have  been  the  proper  parties. 
But  that  does  not  affect  this  case.  So  far  as  the  bank 
asks  to  have  the  purchase  money  applied  to  the  satisfac- 
tion of  the  decree  foreclosing  the  Hudelson  mortgage, 
it  would  seem  that  if  the  Investment  Company's  claim 
has  been  satisfied  it  would  have  this  right,  as  more  than 
the  amount  remaining  due  on  the  bid  remains  unpaid  on 
the  Hudelson  mortgage.  By  its  purchase  of  the  decree 
it  acquired  Hudelson's  position  as  junior  lien-holder. 
Hudelson  lost  that  position  and  remained  in  the  case 
only  in  the  attitude  of  the  purchaser  at  the  sale.  The 
court  was,  however,  justified  in  overruling  the  motion  at 
the  time  it  was  made,  on  the  ground  that  it  was  pre- 
mature. It  was  in  its  essence  a  motion  for  distribution, 
and  the  court  was  justified  in  refusing  to  entertain  it, 
at  least  until  the  sum  due  from  the  purchaser  had  been 
ascertained  and  the  money  paid  into  court  in  pursuance 
of  the  other  order. 

The  order  sustaining  the  Ways^  motion  is  affirmed. 
The  order  overruling  the  bank's  motion  is  modified  in  so 
far  as  to  render  it  without  prejudice  to  a  later  applica- 
tion for  distribution  of  the  remaining  purchase  money 
in  payment  of  the  sum  remaining  due  on  the  decree  in 
favor  of  Hudelson. 

Obber  aocordinoly. 
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Statb  of  Nebraska,  ex  bbl.  D.  H.  Wheeler  et  al.,  v. 

Ernest  Stuht  et  al. 

FiiJn>  JvNK  26, 1897.    No.  9240. 

1.  Statates:  Invalid  Pbo visions:   Enforcement  of  Vaud  PoBnom.    ^,   ^.. 
If  a  portion  of  a  legislative  act  is  unconstitutional  and  it  can  be  Ml  687 
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separated  from  other  portions  of  the  act  and  the  latter  enforced 
Independent  of  the  former,  and  it  further  appears  that  the  uncon- 
stitutional part  did  not  constitute  such  an  inducement  to  the 
passage  of  the  other  parts  of  the  law  that  they  would  not  have 
been  passed  without  it,  the  former  may  be  rejected  and  the  latter 
upheld. 

: :  .    The  same  rule  obtains  in  relation  to  parts  of 


the  sections  of  a  statute,  and  that  which  is  unconstitutional  may, 
under  the  operation  of  the  foregoing  rule,  be  rejected  from  a 
section  or  sections  of  a  law  and  what  remains  be  sustained,  unless 
they  are  inseparably  connected  in  substance. 

3.  Knnicipal  Corporations:  Creation:   Defects.    A  legislature  may 

create  a  municipality  without  providing  in  all  particulars  for  its 
government,  but  that  this  has  been  done  by  a  legislature  Is  not 
alone  suflacient  to  render  such  law  of  creation  invalid.  It  will  be 
presumed  that  a  subsequent  legislature  will  perform  Its  duty  and 
will  remedy  the  defect. 

4.  Btatates:  Special  Laws.    In  determining  whether  an  act  of  the  leg- 

islature Is  general  or  special  in  its  character,  the  substance  alone 
should  be  considered.  Forms  or  particular  words  or  turns  of  ex- 
pression should  be  disregarded. 


6. :    Creation  of  MuNiciPAii  Corporations:    Constitutional 

Law.  "The  classification  of  the  cities  of  the  state  into  classes  and 
subclasses  and  the  conferring  upon  them  of  corporate  powers  by 
acts  of  the  legislature  of  a  general  nature,  yet  the  provisions  of 
which  are  applicable  to  but  one  of  such  classes  or  subclasses,  is 
not  repugnant  to  any  provision  of  the  constitution."  State  v. 
Qraham,  16  Neb.,  74,  approved  and  followed.  % 

6. : :  General  Laws.  If  the  provisions  of  a  law  establish- 
ing a  class  of  cities  on  the  basis  of  population  are  such  that  other 
cities  may  in  the  future,  without  additional  legislation,  enter  the 
specified  class,  the  law  is  general. 

7.  Demurrer.    A  demurrer  searches  the  entire  record  and  is  applicable 

and  fatal  to  the  first  defective  pleading. 

8.  Quo  Warranto:  Right  to  Maintain  Action.    Where  relators,  in  an 

action  of  quo  warranto  to  oust  resiK>ndent8  from  certain  offices  and 
obtain  possession  thereof,  base  their  right  to  the  relief  on  the 
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unconstitutionality  of  a  statute  under  which  respondents  claim 
to  occupy  the  offices,  and  the  arguments  and  reasons  for  declaring 
such  law  unconstitutional  would  be  equally  forcible  and  efTective 
as  against  the  law  under  which  relators  assert  title  to  the  offices, 
the  relators  have  no  standing  and  cannot  prevail  in  the  litigation. 

9.  Statutes:  Tihe  Pboyisions  Becoio:  Effectivb.  A  law  is  not  open 
to  the  criticism  that  separate  provisions  of  it  take  effect  at  dif- 
ferent dates  If  as  an  entirety  it  becomes  of  eftect  and  operative 
on  a  fixed  date,  notwithstanding,  as  to  some  persons  or  matters 
affected  by  it,  the  law  is  of  full  operation  immediately  upon  its 
passing  into  effect,  and  as  to  others  its  operation  is  not  so  full 
and  complete  until  In  the  future  on  the  happening  of  some  stated 
contingency. 

10. :  Titles.  "The  provision  of  section  11,  article  8,  of  the  con- 
stitution, viz.,  'No  bill  shall  contain  more  than  one  subject,  and 
the  same  shall  be  clearly  expressed  in  the  title,'  was  intended  to 
prevent  surreptitious  legislation  and  not  to  prohibit  comprehen- 
sive titles.  The  test  is  not  whether  the  title  chosen  by  the  leg- 
islature is  the  most  appropriate,  but  whether  it  fairly  indicates 
the  scope  and  purpose  of  the  act."  State  v.  Bemis,  45  Neb.,  724, 
approved  and  followed. 

11. :  Validity:  Objections:   Issues.    Where  the  relief  sought 

rests  on  the  establishment  of  the  unconstitutionality  of  an  act  of 
the  legislature,  objections  to  detached  portions  of  the  act  which 
if  declared  unconstitutional  would  not  affect  the  validity  of  the 
other  portions  and  remainder  of  the  act,  raise  questions  which 
are  but  collateral  to  the  main  issue  and  which  are  not  necessarily 
for  discussion  or  definite  determination. 

Original  action  in  the  nature  of  qiio  warranto  to  oust 
respondents  from  the  offices  of  councilmen  of  the  city  of 
Omaha,  and  to  instate  relators  therein.     Writ  denied. 

The  opinion  contains  a  statement  of  the  case. 

*Wright  d  ThomaSy  J.  B.  Sheean,  and  A,  S.  Churchill,  for 
relators: 

Relators'  first  position  is  that  the  office  of  police  judge 
is  a  constitutional  office,  made  elective,  and  for  a  fixed 
term  of  two  years;  that  the  provisions  of  the  new  charter, 
approved  March  15,  1897,  shorten  the  term  of  the  in- 
cmnl>€iit  and  undertake  to  establish,  instead  of  the  con- 
stitutional term,  a  term  of  three  years;  that  the  act,  in 
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SO  far  as  it  relates  to  the  election  and  term  of  ofidce  and 
salary  of  police  judge^  is  unconstitutional  and  void;  and 
that  these  invalid  provisions  are  so  interwoven  with  the 
other  parts  of  the  act,  and  form  so  essential  a  part  of  the 
whole  scheme  of  legislation,  that  the  entire  act  must  be 
declared  invalid.  (Constitution,  sees.  1,  18,  20,  art.  6 ; 
sec  16,  art  3;  Wenzler  v.  People ^  58  N.  Y.,  516;  McDer- 
mont  V.  Dinnie,  69  N.  W.  Rep.  [N.  Dak.],  294;  State  v.Tho- 
mauy  10  Kan.,  197;  Martin  v.  Tyler,  60  N.  W.  Rep.  [N. 
Dak.],  392;  Scagit  County  v.  Stiles,  10  Wash.,  388;  State 
r.  Perry  County,  5  O.  St.,  497;  Jme^  v.  RdbUna,  8  Gray 
[Mass.],  329;  Warren  v.  Mayor,  2  Gray  [Mass.],  84;  Trum- 
hie  V.  TrumhU,  37  Neb.,  340;  State  v.  Moore,  48  Neb.,  870; 
Poindewter  v.  Oreenhow,  114  U.  S,,  270;  Trade  Marks  Case, 
100  U.  S.,  82;  Copeland  v.  City  of  St.  Joe,  126  Mo.,  417; 
Slausen  v.  City  of  Racine,  13  Wis.,  398;  Commonwealth  v. 
Potts,  79  Pa.  St.,  164;  MesJmeier  v.  State,  11  Ind.,  484; 
AUen  V.  Louisiana,  103  U.  S.,  80;  Eckhart  v.  State,  5  W.  Va., 
515;  Johnson  v.  State,  35  Atl.  Rep.  [N.  J.],  787;  Lathrop  v. 
MiUs,  19  Cal.,  513;  State  v.  Sinks,  42  O.  St.,  345;  State  v. 
Blend,  121  Ind.,  514;  Dells  v.  Kennedy,  49  Wis.,  555;  Black 
V.  Trotcer,  79  Va.,  123;  People  v.  Porter,  90  N.  Y.,  68.) 

The  act  in  question  is  special,  and  therefore  unconstitu- 
tionaL  {Clegg  v.  School  District,  8  Neb.,  178;  Dundy  v. 
Richardson  County,  8  Neb.,  518;  State  v.  Pugh,  43  O.  St., 
98;  State  v.  City  of  Cincinnati,  20  O.  St.,  18;  State  v.  Con- 
staniine,  42  O.  St,  437;  State  v.  Mitchell,  31  O.  St.,  607;  De- 
vine  V.  County  Commissioners,  84  111.,  590;  State  v.  Smithy 
26  N.  E;  Rep.  [O.],  1069;  Commonwealth  v.  Patton,  88 
Pa.  St.,  258;  State  D.  Hammer,  42  N.  J.  Law,  435;  State  v. 
Herrmann,  75  Mo.,  340;  City  of  Topeka  v.  Qillett,  32  Kan., 
431.) 

The  act  is  broader  than  the  title,  and  includes  subjects 
not  within  the  title.  It  is  therefore  invalid.  {Blair  v. 
State,  90  Ga.,  326;  City  of  Wahoo  v.  Dickinson,  23  Neb., 
426;  Tillage  of  Hartington  v.  Ijuge,  33  Neb.,  623;  City  of 
Seward  v.  Conroy,  33  Neb.,  430;  Qottschalk  v.  Becher,  32 
L,  653;  County  Commissioners  v,  Hvner,  54  Ean.,  334; 
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Cherokee  County  v.  CheWj  44  Kan.,  162;  Finnegan  v.  Sale, 
54  Kan.,  420;  State  v.  Deets,  54  Kan.,  504;  Wheeler  v.  Chub- 
Imck,  16  111.,  362;  Supervisors  v.  Ready,  34  111.,  293.) 

The  charter  seeks  to  clothe  the  city  council  with  judic- 
ial power.  It  seeks  to  give  the  council,  or  a  committee 
thereof,  all  the  power  of  courts  of  justice  to  compel  the 
giving  of  testimony.  This  is  a  violation  of  the  constitu- 
tion. (Langcnberg  v.  Decker,  31  N.  E.  Rep.  [Ind.],  190;  Ew 
parte  Doll,  7  Phila.  [Pa.],  595 ;  Kilbourn  v.  Thompson,  103 
U.  S.,  168;  In  re  Mason,  43  Fed.  Rep.,  510.) 

The  act  contravenes  the  14th  amendment  to  the  con- 
stitution of  the  United  States,  which  declares :  "No  state 
shall  make  or  enforce  any  law  which  shall  abridge  the 
privileges  or  immunities  of  citizens  of  the  United  States, 
nor  shall  any  state  deprive  any  person  of  life,  liberty  or 
property  without  due  process  of  law;  nor  deny  to  any 
person  within  its  jurisdiction  equal  protection  of  the 
laws."  {Missouri  v.  Lewis,  101  U.  S.,  22;  People  v.  Hurl- 
hut,  24  Mich.,  93;  Ward  v.  Mai-yland,  12  Wall.  [U.  S.], 
418;  AtidcHon  v.  City  of  Milwaukee,  52  N.  W.  Rep.  [Wis], 
96;  Frorer  v.  People,  31  N.  E.  Rep.  [111.],  395;  State  v. 
Seavey,  22  Neb.,  467;  Low  v.  Rees  Printing  Co.,  41  Neb., 
137.) 

W.  J.  Connell,  contra: 

Where  a  statute  contains  provisions  which  are  invalid 
or  unconstitutional,  if  the  valid  and  invalid  portions  are 
not  so  connected  as  to  be  incapable  of  separation,  and  the 
valid  part  is  a  complete  act  and  not  dependent  upon  the 
part  that  is  void,  the  latter  alone  will  be  disregarded  and 
the  remainder  upheld.  {Bailey  v.  State,  30  Neb.,  855; 
Singer  Mfg.  Co.  v.  Fleming,  39  Neb.,  685;  State  v.  Moore, 
48  Neb.,  870;  State  v.  Hardy,  7  Neb.,  377;  State  v.  Board 
of  Commuisionei'S  of  Lancaster  County,  7  Neb.,  85;  State  v* 
Hurds  19  Neb.,  316;  In  re  Qroff,  21  Neb*,  647;  Staie  v. 
Van  Duyn,  24  Neb.,  586;  Muldoon  v.  Levi,  25  Neb.,  457; 
Messenger  v.  State,  25  Neb.,  674;  Magneau  v.  Fremont,  30 
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Neb.,  843;  State  v.  Stout,  33  Atl.  Rep.  [N,  J.],  858;  Letcis 
t\  Lewellingj  36  Pac.  Rep.  [Kan.],  351;  State  v.  Bailey j  42 
Pac.  Rep.  [Kan.],  374;  Dvnn  v.  City  of  Great  Falls,  31  Pac. 
Rep.  [Mont.],  1017;  Irvin  v.  Gregory ,  13  S.  E.  Rep.  [Ga.], 
120;  City  of  St.  Paul  v.  Chicago,  M.  d  St.  P.  R.  Co.,  68  N.  W. 
Rep.  [Minn.],  458;  People  v.  Perry,  21  Pac.  Rep.  [Cal.], 
423;  State  v.  Stmt,  33  Atl.  Rep.  [N.  J.],  858;  McPherson 
V.  Blacker,  13  Sup.  Ct.  Rep.,  3;  Henderson  v.  State,  36  N.  E. 
Rep.  [Ind.],  257;  State  v.  Blend,  23  N.  E.  Rep.  [Ind.],  511; 
Hale  V.  McGettigan,  45  Pac.  Rep.  [Cal.],  1049;  City  of  West- 
part  V.  McGee,  30  S.  W.  Rep.  [Mo.],  523.) 

The  relators  have  no  standing  in  court  upon  the  ground 
of  special  legislation.  If  the  present  councilmen  were 
unconstitutionally  elected,  so  were  the  relators.  If  the 
new  charter  is  unconstitutional  the  old  one  was.  (19  Am. 
&  Eng.  Ency.  Law,  677;  Maxwell,  Pleading  and  Practice, 
724;  State  v.  Stein,  13  Neb.,  529.) 

The  act  is  not  special  legislation.  (State  v.  Graham, 
16  Neb.,  74;  State  v.  Btrka,  20  Neb.,  375;  McClay  v.  City  of 
Lincoln,  32  Neb.,  412;  State  v.  Robinson,  35  Neb.,  402;  Hun- 
zkiger  v.  State,  39  Neb.,  653;  State  v.  Hunter,  17  Pac.  Rep. 
[Kan.],  184;  State  v.  Bemis,  45  Neb.,  735.) 

The  act  contains  but  one  subject,  and  the  same  is 
clearly  expressed  in  its  title.  {City  of  Omaha  v.  City  of 
South  Omaha,  31  Neb.,  379;  State  v.  Bemis,  45  Neb.,  724.) 

The  act  takes  effect  at  one  time.  {Hopkins  v.  Scott,  38 
Neb.,  661;  State  v.  Newhold,  42  Pac.  Rep.  [Kan.],  345.) 

Habbison,  J. 

In  this,  an  original  action  in  this  court,  an  information 
in  the  nature  of  a  quo  warranto  was  filed  by  the  relators, 
in  which  it  was  averred  that  they  had  been  elected  and 
assumed  the  duties  of  councilmen  in  and  for  the  city  of 
Omaha,  under  and  by  virtue  of  the  provisions  of  the  law 
then  in  force,  which  was  an  act  entitled  "An  act  incor- 
porating metropolitan  cities  and  defining,  regulating,  and 
prescribing  their  duties,  powers,  and  government,"  which 
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was  passed  and  became  of  effect  March  30,  1887  (see 
Session  Laws,  1887,  ch.  10;  Compiled  Statutes,  1895,  note 
ch.  12a);  that  their  offices  were  being  and  had  been  un- 
lawfully invaded  and  usurped,  the  i)owers  and  duties  per- 
formed, and  the  emoluments  and  privileges  thereof  en- 
joyed by  the  respondents.  The  relief  sought  is  the  ouster 
of  the  respondents  and  the  establishment  of  the  title  of 
relators  to  the  offices  involved.  The  respondents  an- 
swered pleading  the  passage  by  the  legislature  of  1897 
of  an  act  entitled  "An  act  incorporating  metropolitan 
cities  and  defining,  prescribing,  and  regulating  their  du- 
ties, powers,  and  government,  and  to  repeal  an  act  enti- 
tled ^An  act  incorporating  metropolitan  cities  and  defin- 
ing, regulating,  and  prescribing  their  duties,  powers,  and 
government,'  approved  March  30,  1887,  and  all  acts 
amendatory  thereof,  being  chapter  12a  of  the  seventh 
edition  of  the  Compiled  Statutes  of  the  state  of  Nebraska 
(edition  of  1895),  entitled  ^Cities  of  the  Metropolitan 
Class' ''  (Session  Laws,  1897,  ch.  10,  p.  54);  that  the  act  of 
1897  was  approved  March  15,  1897;  that  at  an  election 
held  pursuant  to  the  provisions  and  requirements  of  the 
act  of  1897,  the  respondents  were  elected  as  councilmen 
in  and  for  the  city  of  Omaha,  and  had  taken  i)ossession 
of  the  offices  and  were  performing  the  duties  thereof. 
There  were  other  and  further  allegations  in  the  answer, 
which  put  in  issue  the  rights  of  relators  to  the  offices 
which  they  claimed.  To  the  answer  a  general  demurrer 
was  interposed,  the  general  or  broad  question  presented 
and  discussed  under  the  issue  thus  made  being  the  con- 
stitutionality of  the  act  of  1897,  the  rights  of  relators  to 
the  offices  being  predicated  on  its  unconstitutionality  and 
the  continued  existence  of  the  act  of  1887,  and  the  rights 
of  resi>ondents  to  the  offices  based  on  the  validity  of  the 
act  of  1897. 

The  first  point  discussed  by  counsel  is  in  relation  to 
the  police  judge,  and  the  provisions  of  the  new  act  fixing 
the  time  of  the  election  of  said  officer  and  the  duration  of 
his  term  of  office.    The  section  of  the  act  of  1897  to  which 
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our  attention  is  particularly  directed  in  this  connection 
is  as  follows : 

'^Sectioii  13.  The  first  city  election  in  all  cities  governed 
by  this  act  shall  be  held  on  the  sixth  Tuesday  after  this 
act  goea  into  effect,  and  the  next  general  city  election  on 
the  first  Tnesday  in  March,  A.  D.  1900,  and  all  succeeding 
general  city  elections  every  three  years  thereafter.     Such 
elections  shall  be  held  at  the  same  place  as  was  the  gen- 
eral election  for  state  and  county  officials  last  preceding 
such  city   election.    The  officers  to  be  elected  at  such 
election  shall  be  a  mayor,  police  judge,  city  clerk,  treas- 
urer, coniptroller,  tax  commissioner,  and  nine  (9)  council- 
men  ;  they  shall  each  and  all  be  elected  by  a  plurality  of 
all  votes  cast  at  said  election  for  such  officials,  respect- 
ively, and  shall,  when  properly  qualified,  hold  their  offices 
for  the  terms  herein  designated,  viz. :  The  terms  of  the 
officers  first  elected  shall  commence  on  the  third  Monday 
succeeding  their  election,  and  they  shall  hold  office  until 
the  third  Monday  in  March,  A.  D.  1900,  and  until  their 
successors  shall  be  elected  and  qualified;  and  all  subse- 
quently elected  officers  shall  hold  office  for  the  term  of 
three  years,  commencing  on  the  third  Monday  succeeding 
their  election,  and  shall  hold  their  office  until  their  suc- 
cessors shall  be  elected  and  qualified,  except  as  in  this 
act  otherwise  provided/'    (Session  Laws,  1897,  ch.  10, 
p.  57,  sec.  13.) 

It  will  be  noticed  that  by  the  provisions  of  the  section 
quoted  the  terms  of  office  of  the  i)olice  judge,  after  the  first 
one,  are  fixed  each  at  three  years.  Section  1  of  article  6  of 
the  constitution  is  as  follows:  "The  judicial  power  of  the 
state  shall  be  vested  in  a  supreme  court,  district  courts, 
county  courts,  justices  of  the  peace,  police  magistrates, 
and  in  such  other  courts  inferior  to  the  district  courts  as 
may  be  created  by  law  for  cities  and  incorporated  towns." 
By  section  4  the  terms  of  office  of  judges  of  the  supreme 
court  are  fixed  at  six  years;  by  section  10,  terms  of  judges 
of  the  district  courts  at  four  years;  and  by  section  15, 
county  judges'  terms  at  two  years.    Section  20  provides : 


I  - 
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"All  officers  provided  for  in  this  article  shall  hold  their 
offices  until  their  successors  shall  be  qualified,  and  they 
shall,  respectively,  reside  in  the  district,  county,  or  pre- 
cinct for  which  they  shall  be  elected  or  appointed.  The 
terms  of  office  of  all  such  officers,  when  not  otherwise 
prescribed  in  this  article,  shall  be  two  years.  All  officers, 
when  not  otherwise  provided  for  in  this  article,  shall 
perform  such  duties  and  receive  such  compensation  as 
may  be  provided  by  law.'*  From  which  it  is  disclosed 
that  police  magistrates  are  constitutional  officers,  with  a 
term  of  offi  ce  prescribed  by  that  instrument  at  two  years. 
The  term  as  fixed  by  the  constitution  cannot  be  extended 
by  legislative  act;  neither  can  the  term  of  such  an  officer 
be  shortened  by  legislative  enactment. 

Under  the  act  or  charter  of  1887,  which  the  act  of  1897 
by  its  terms  repealed,  there  had  been  elected  a  police 
judge,  whose  term  of  office*  fixed  by  the  constitution,  will 
expire  in  January,  1898;  this  term  could  not  be  abridged 
by  a  statute,  hence  the  act  of  1897,  to  the  extent  it  pur- 
ports to  aflfect  such  term,  is  invalid ;  also  such  portion  of 
it  as  makes  the  term  of  office  of  a  police  judge  three  years 
instead  of  the  constitutional  term  of  two  years  is  of  no 
effect  It  being  determined  that  the  law  is  invalid  or 
unconstitutional  in  the  particulars  just  indicated,  brings 
us  to  the  consideration  of  another  and  a  vital  question, 
viz.,  does  such  invalidity  necessitate  a  rejection  of  the 
whole  act?  One  test  to  be  applied  in  the  solution  of  the 
foregoing  question  is,  did  the  enactment  of  the  invalid 
portions  of  the  statute  constitute  such  an  inducement  to 
the  legislators  to  the  passage  of  the  further  parts  of  the 
law  that  the  latter  would  not  have  been  passed  without 
the  former?  It  seems  quite  clear  that  the  mere  designa- 
tion of  the  time  at  which  the  police  judge  should  com- 
mence his  term  of  office,  and  the  fixing  the  length  of  his 
term  of  office  at  three  years,  did  not  possess  such  signifi- 
cance or  importance  that  the  determination  of  the  exact 
time  of  the  inception  of  the  term  or  its  duration  could, 
separately  or  combined,  have  operated  as  an  inducement 
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for  the  passage  by  the  legislature  of  this  act,  containing, 
as  it  did,  what  was  intended  for  a  complete  and  entire 
scheme  or  plan  for  the  organization  and  government  of 
a  class  of  cities;  and  further,  it  seems  clear  that  had  the 
legislators  known  that  either  the  time  of  the  commence- 
ment of  the  term  stated  in  the  law,  or  the  exact  length  of 
the  term  as  fixed,  must  be  abandoned,  they  would  not  have 
felt  constrained  to  withhold  approval  from  the  other  and 
more  important  parts  of  the  act.  The  invalid  portions 
were  but  minor  parts  of  the  law,  and  not  governing  in 
their  nature,  when  viewed  in  the  light  of  the  purpose  of 
the  law  as  an  entirety.  Another  test  to  be  applied  here  is, 
may  the  constitutional  and  unconstitutional  portions  of 
the  law  in  question  be  separated,  and  is  the  former  so  com- 
plete within  itself  and  independent  of  the  latter  that  the 
former  will  be  operative  and  can  be  enforced  without  the 
latter?  If  so,  the  former  will  be  upheld  and  the  latter 
disregarded  or  rejected.  The  foregoing  is  the  rule  an- 
nounced and  enforced  by  this  court.  (See  State  v.  Hardj/y 
7  Neb.,  377;  State  v.  County  Commissioners,  17  Neb.,  85; 
State  V.  HurdSy  19  Neb.,  316;  In  re  Oroff,  21  Neb.,  647; 
Stdte  V.  Tan  Dtiyn,  24  Neb.,  586;  Muldoon  v.  Levi,  25  Neb., 
457;  Messenger  v.  State,  25  Neb.,  674;  Magneau  v.  City  of 
Fremont,  SO  Neb.,  843;  Bailey  v.  State,  30  Neb.,  855;  Singer 
Mfg  Co.  V.  Fleming,  39  Neb.,  685;  State  v.  Moore,  48  Neb., 
870.)  It  has  been  further  stated  as  a  rule  on  this  subject: 
"The  constitutional  and  unconstitutional  provisions  may 
even  be  contained  in  the  same  section,  and  yet  be  distinct 
and  separable,  so  that  the  first  may  stand  though  the  last 
fall.  The  point  is  not  whether  they  are  contained  in  the 
same  section,  for  the  distribution  into  sections  is  purely 
artificial;  but  whether  they  are  essentially  and  insepara- 
bly connected  in  substance."  (Cooley,  Constitutional 
Limitations,  178*;  3  Am.  &  Eng.  Ency.  Law,  377;  State 
V.  Hardy,  7  Neb.,  380.) 

The  law  of  1897  provided  for  a  police  judge  and  pre- 
scribed fully  his  jurisdiction,  powers,  duties,  etc.  The 
only  defects  in  the  law  were  that  his  term  of  ofiSce  could 
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not  be  for  the  length  of  time  stated,  and  might  not  com- 
mence at  the  time  fixed.  The  law  of  1897  contained  194 
sections,  inclusive  of  the  emergency  clause  and  repealing 
section,  in  which  there  was  legislation  in  relation  to  a 
complete  set  of  city  officers,  their  powers,  duties,  etc.; 
also  legislation  in  regard  to  taxes,  their  assessment  and 
levy,  also  in  regard  to  public  improvements  and  issuance 
of  bonds;  without  further  particularizing,  the  whole  sub- 
ject of  a  municipal  organization,  in  its  entire  range  and 
system,  was  intended  to  be  and  was  quite  effectually 
included  in  the  legislative  enactment  That  almost  every 
part  of  the  law  is  wholly  disconnected  and  independent  of 
the  portion  in  relation  to  the  term  of  police  judge,  and 
does  not  need  the  last  or  its  effect  to  render  them  com- 
plete and  operative  as  integral  portions  of  a  system  of 
city  government,  becomes  apparent  by  a  reading  of  the 
law.  Turning  our  attention  now  directly  to  the  enact- 
ment insomuch  as  it  affects  the  police  judgeship  and  the 
term  thereof,  it  is  clear  that  there  is  a  police  judge,  whose 
term  of  office,  being  established  by  the  constitution,  can- 
not be  interefered  with  or  shortened  by  the  legislature  or 
its  enactments,  hence  he  will  hold  the  office  until  Janu- 
ary, 1898;  and  if  it  be  said  that  there  will  then  be  a 
vacancy  in  the  office,  it  may  be  suggested  that  possibly 
the  charter  of  1897  bears  within  itself  the  temporary  relief 
or  expedient  wherein  it  states,  section  184 :  "In  case  of  a 
vacancy  in  the  office  of  police  judge  by  death,  resignation, 
or  otherwise,  or  in  case  of  his  absence,  disability,  or  in- 
ability to  perform  his  duty,  it  shall  be  .the  duty  of  any 
acting  justice  of  the  peace  within  the  city,  who  shall  be 
designated  by  the  mayor,  in  writing,  to  act  as  police  judge 
during  such  vacancy,  absence,  or  inability  in  the  trial  of 
causes  cognizable  before  the  said  judge.*'  In  relation  to 
vacancies  and  when  they  exist  we  have  section  20  of 
article  3  of  the  constitution,  in  which  it  is  stated  that 
offices  created  by  the  constitution  shall  become  vacant 
on  the  happening  of  either  of  certain  enumerated  events. 
Of  this  it  has  been  announced  that  it  is  not  exclusive, 


Vol..  62]  JANUARY  TERM,  1897.  219 


State  T.Stnht. 


aBd  TEcancies  in  ofBce  may  arise  from  other  causes.  In 
section  101  of  chapter  26  of  Compiled  Statutes  the  legis- 
lature has  provided  that  every  civil  office  shall  become 
OP  be  vacant  on  the  happening  of  either  of  certain  speci- 
fied events,  and  in  the  charter  of  1897  the  vacancies  in 
the  office  of  police  judge  which  may  occur  are  stated  to 
be  **by  death,  resignation,  or  otherwise."  Whether  the 
list  of  events  contained  in  section  101,  mpra,  the  occur- 
rence of  any  one  of  which  will  cause  a  vacancy  in  a  civil 
office,  is  exclusive  or  not,  and  whether  the  "otherwise" 
contained  in  section  184  of  the  law  of  1897  can  have  refer- 
ence to  or  include  none  other,  also  whether  the  conditions 
existent  by  reason  of  the  unconstitutional  action  of  the 
legislature  of  1897  in  respect  to  the  term  of  office  of  the 
police  judge,  will  cause  a  vacancy  in  such  office  at  the 
close  of  the  term  of  the  present  incumbent,  we  will  not 
now  discuss  or  definitely  determine  or  state.  In  this 
same  connection  we  will  further  suggest  that  in  section 
20  of  article  6  of  the  constitution,  which  we  have  herein- 
before quoted,  it  is  stated:  "All  officers  provided  for  in 
this  article  shall  hold  their  offices  until  their  successors 
shall  be  qualified.  *  *  *"  And  in  section  104  of  chap- 
ter 26,  CJompiled  Statutes,  the  same  appears  in  substance; 
also  in  the  law  of  1897  under  consideration,  in  section  13; 
and  it  has  been  said  that  where  an  incumbent  of  an  office 
holds  until  his  successor  is  elected  and  qualified,  he  con- 
tinues not  merely  as  a  de  facto  officer,  but  as  an  officer 
de  jure.  (See  Richards  v.  McMilliUj  36  Neb.,  355;  also 
cases  there  cited,  as  follows:  State  v.  Howe^  25  O.  St.,  588; 
People  V.  Tilton,  37  Cal.,  614;  State  v.  Harrison,  113  Ind., 
134.)  Without  further  suggesting  or  entering  into  details, 
we  will  say  that  we  are  satisfied  that  there  is  by  the  laws 
of  the  land  a  practical  process  for  the  enforcement  of  the 
laws  and  ordinances  which  will  fall  within  the  power 
and  jurisdiction  of  the  police  judge  in  the  cities  of  the 
Hass  created  by  the  law  of  1897  now  under  discussion; 
'  ut  it  is  urged  that  any  lawful  method  of  meeting  the 
'fflculty  which  may  be  resorted  to  will  be  a  makeshift ^ 
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and  not  to  be  tolerated  or  continued  longer  than  the 
exigencies  of  the  situation  demand.  This  may  be  con- 
ceded. A  legislature,  in  the  absence  of  any  extraordi- 
nary occurrences  in  human  events,  as  now  regulated  by 
law  in  this  state  will  convene  in  1899,  and  to  it  must  be 
relegated  the  labor  of  remedying  the  defect  in  the  law  of 
1897  in  regard  to  the  term  of  office  of  a  police  judge  in 
metropolitan  cities.  To  do  this  will  be  of  the  bounden 
duties  of  such  legislature,  of  its  duties  prescribed  by  the 
constitution,  the  law  to  which  it  will  owe  its  creation  and 
existence,  and  it  will  be  presumed  that  it  will  do  its  duty 
and  not  that  it  will  omit  the  performance  of  any. 

It  has  been  observed  in  the  opinion  in  the  case  of  State 
V.  Stout,  33  Atl.  Rep.  [N.  J.],  858:  "The  third  reason  for 
reversal  is  that  the  act  of  1895  is  inoperative  and  void, 
because  it  fails  to  provide  a  system  of  government  for  the 
proposed  city.  The  seventh  section  provides  that  there 
shall  be  a  mayor  and  city  council,  consisting  of  a  council- 
man from  each  ward,  and  that  all  cities  incorporated 
under  said  act  shall  be  governed  by  the  laws  of  this  state 
^relating  to  and  regulating  the  government  of  cities,- 
passed  April  24, 1894  (P.  L.  75).  The  city  may  be  legally 
constituted  by  one  act,  and  the  legislature,  by  another 
act,  may  give  it  the  needed  powers  of  government  (LaJce- 
wood  V.  Toumahip  Committee,  55  N.  J.  Law,  275, 26  Atl.  Rep., 
91.)  The  powers  given  in  this  case  may  be  inadequate. 
If  so,  subsequent  legislation  will  remedy  the  defect,  or 
the  city  may  accept  the  provisions  of  the  act  of  1894  above 
referred  to.  {In  re  Clevelandy  52  N.  J.  Law,  189,  19  AtL 
Rep.,  17.)  The  fact  that  the  legislature  has  created  a  mu- 
nicipality without  bestowing  upon  it  all  the  powers  neces- 
sary for  its  proper  government  will  not  authorize  this 
court  to  declare  that  the  municipality  has  not  a  legal 
existence."  (See,  also,  Letoia  v.  LeweHmg^  36  Pac.  Rep. 
[Kan.],  351.) 

It  is  argued  that  by  the  constitution  the  term  of  office 
of  police  judge  is  fixed  at  two  years,  and  the  office  being 
an  elective  one,  the  right  is  reserve^  to  or  conferred  or 
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the  people  to  vote  for  and  choose  a  person  to  fill  the  ofllce 
at  least  once  every  two  years.  To  this  it  must  be  said 
that  the  instrument,  the  fundamental  law  of  the  land, 
which  fixed  the  term,  also  made  a  provision  that  the 
ofBcer  should  hold  until  his  successor  was  qualified;  also 
the  fact  that  vacancies  in  office  will  arise  is  contemplated 
by  it  From  which  it  follows  that  the  right  to  elect  to  an 
office  is  inseparably  connected  with  the  constitutional 
and  lawful  regulations  in  regard  to  the  term  of  the  office 
to  be  filled,  and  that  the  fulfillment  of  the  duties  of  the 
office  as  prescribed  by  such  regulations  is  not  and  cannot 
be  a  violation  or  infringement  of  any  inherent  or  vested 
or  constitutional  or  statutory  right  of  the  electors.  It  is 
also  urged  that  to  say  that  an  incumbent,  under  the  cir- 
cumstances developed  in  this  case,  may  hold  the  office 
until  the  election  and  qualification  of  a  successor  is 
equivalent  to  saying  that  a  legislature  may  fix  a  term  of 
office  of  indefinite  duration,  by  repealing  the  law  provid- 
ing for  the  election  of  a  successor.  The  legislature  could 
not  do  what  has  just  been  stated.  It  might  attempt  it, 
but  it  would  have  no  force  or  effect  in  regard  to  an  office 
created  by  the  constitution.  But  we  have  no  such  condi- 
tions in  the  case  at  bar.  Here  we  have  not  an  intentional 
yiolation  of  duty,  but  a  failure  to  perform  in  a  constitu- 
tional manner  a  portion  of  the  work.  The  intention  was 
good,  but  the  manner  of  its  execution  bad.  The  former 
would  furnish  in  and  of  itself  a  reason  for  its  non-enforce- 
ment, the  latter  would  not.  It  may  be  true  that  there  is 
more  or  less  difficulty  in  assuming,  or  in  the  view  that  the 
legislature  would  have  enacted  the  law  of  1897  without 
the  portion  herein  declared  unconstitutional.  Doubtless 
the  legislature  would  have  taken  notice  of  the  constitu- 
tional difficulties  had  its  attention  been  directed  thereto 
before  or  at  the  time  of  the  passage  of  the  law,  and  would 
have  avoided  them;  but  we  think  the  law  can  be  sepa- 
rated, and  the  unconstitutional  jwrtion  in  reference  to 
the  term  of  office  of  the  police  judge  rejected,  and  the 
other  portions  of  the  law  be  operative  and  be  enforced. 
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It  is  argued  that  the  act  of  1897  is  a  piece  of  special 
legislation,  enacted  in  disregard  of  the  provisions  of  sec- 
tion J  of  that  portion  of  the  constitution  entitled  "Miscel- 
laneous Corporations,"  as  contained  in  Compiled  Statutes 
of  1895.  The  section  referred  to  reads  as  follows:  "No 
corporation  shall  be  created  by  special  law,  nor  its  charter 
extended,  changed,  or  amended,  except  those  for.  chari- 
table, educational,  penal,  or  reformatory  purposes,  which 
are  to  be  and  remain  under  the  patronage  and  control  of 
the  state,  but  the  legislature  shall  provide  by  general  laws 
for  the  organization  of  all  corporations  hereafter  to  be 
created.  All  general  laws  passed  pursuant  to  this  section 
may  be  altered  from  time  to  time  or  repealed."  Also  of 
section  15,  article  3,  of  the  constitution,  which  is  as  fol- 
lows: "The  legislature  shall  not  pass  local  or  special  laws 
*  *  *  incorporating  cities,  towns,  and  villages,  op 
changing  or  amending  the  charter  of  any  town,  city,  or 
village."  It  may  well  be  doubted,  from  the  general  tenor 
of  the  article  in  which  it  is  contained  and  other  reasons, 
whether  the  section  under  the  heading  "Miscellaneous 
Corporations"  has  any  application  to  municipal  corpora- 
tions or  to  cities,  but  it  is  unnecessary  to  determine  the 
point  at  this  time,  and  we  will  give  it  no  further  attention. 

In  an  examination  into  the  character  of  an  act  of  the 
legislature  to  ascertain  whether  it  is  general  or  otherwise, 
the  determination  of  the  question  must  dei)end  on  the  sub- 
stance of  the  act,  not  its  form.  That  the  act  contains 
expressions  which  might  stamp  it  as  general  will  not  give 
it  such  character;  nor  will  expressions  or  terms  which 
might  lead  to  a  belief  that  it  is  special  make  it  so;  the 
substance  alone  must  give  character  to  the  act.  The 
contention  here  is  that  the  act  can  refer  and  apply  to  but 
one  city  in  the  state,  hence  is  special,  unconstitutional, 
and  void.  A  number  of  sections  and  parts  of  sections  of 
the  act  are  reproduced  or  quoted  from  in  the  printed  argu- 
ment to  forcibly  present  and  enforce  this  point 

This  state  has  followed  or  joined  with  others  in  which 
similar  constitutional  provisions  were  in  force,  restrictive 
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in  their  character,  in  relation  to  municipal  corporations, 
their  charters,  or  legislation  affecting  them,  and  adopted 
the  ^stem  of  classification  of  cities.  In  the  opinion  in 
the  case  of  State  v.  Graham^  16  Neb.,  74,  wherein  the  ques- 
tion of  the  classification  of  cities  was  considered,  it  was 
announced:  "The  classification  of  the  cities  of  the  state 
into  classes  and  sub-classes,  and  the  conferring  upon  them 
of  corporate  powers  by  acts  of  the  legislature  of  a  general 
nature,  yet  the  provisions  of  which  are  applicable  to  but 
one  of  such  classes  or  sub-classes,  is  not  repugnant  to 
any  provision  of  the  constitution."  (See,  also.  State  v. 
Berka,  20  Neb.,  375;  McClay  v.  City  of  Uncoln,  32  Neb., 
412;  State  v.  RolinsoTij  35  Neb.,  402;  Hunzinger  v.  State, 
39  Neb-,  653.)  If,  by  a  consideration  of  a  law  classifying 
cities  on  a  basis  of  population,  it  be  determined  that  an- 
other city  or  other  cities  may  at  a  future  time,  without 
the  aid  of  additional  legislation,  enter  and  become  a  mem- 
ber or  members  of  this  particular  class,  the  classification 
is  a  general  one,  and  so  is  the  law  establishing  it.  {State 
V.  Baker,  44  N.  E.  Rep.  [O.],  516.) 

Examined  and  determined  in  the  light  of  the  foregoinj: 
rules,  the  status  of  this  law  as  legislation  is  clearly  gen- 
eral, and  not  special,  and  the  same  is  true  of  the  classifi- 
cation created  by  it.  The  enactment  is  not  legislation 
special  in  character,  and,  as  such,  repugnant  to  the  provis- 
ions of  our  constitution  invoked  in  this  connection  in  be- 
half of  the  relators.  The  ultimate  object  of  this  action 
is  to  establish  the  title  of  relators  to  the  offices  of  coun- 
cilmen  of  the  city  of  Omaha,  and  to  oust  the  respondents 
from  the  occupancy  thereof.  The  settlement  of  these 
matters  is,  by  demurrer  to  respondents*  answer,  made  to 
hinge  on  the  question  of  the  validity  of  the  law  providinj^ 
for  cities  of  the  metropolitan  class  passed  in  1897.  The 
relators  base  their  claims  to  the  offices  on  the  provision;^ 
of  a  prior  law  of  the  same  nature,  which  we  may  call,  for 
identification,  the  law  of  1887.  A  demurrer  searches  the 
entire  record  and  goes  to  the  first  defective  pleading. 
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{Hower  v.  Aultman,  27  Neb.,  261;  OaMey  v.  VaUey  County y 
40  Neb.,  901;  Hawthorne  v.  State,  45  Neb.,  871.) 

In  the  main  the  arguments  on  the  proposition  that  the 
act  of  1897  is  void  for  being  special  legislation,  and  for 
that  reason  inimical  to  certain  portions  of  the  constitu- 
tion, are  equally  cogent  and  applicable  to  the  act  of  1887, 
which  is  pleaded  in  the  petition  of  relators,  and  under 
which  relators  claim  title  to  the  offices,  and* if  held  of 
force  as  to  the  former,  must  also  have  been  so  determined 
as  to  the  latter.  This  being  true,  the  relators  cannot  be 
heard  in  this  action  to  question  or  litigate  the  constitu- 
tionality of  the  act  of  1897  on  the  ground  of  its  special 
character  as  legislation-  {State  v.  Steiriy  13  Neb.,  529;  19 
Am.  &  Eng.  Ency.  Law,  677;  Maxwell,  Pleading  &  Prac- 
tice, 724.) 

In  section  24,  article  3,  of  our  constitution,  it  is  pro- 
vided: "No  act  shall  take  effect  until  three  calendar 
months  after  the  adjournment  of  the  session  at  which  it 
passed  unless  in  case  of  emergency  (to  be  expressed  in  the 
preamble  or  body  of  the  act),  the  legislature  shall  by  a 
vote  of  two-thirds  of  all  the  members  elected  to  each 
house  otherwise  direct  *  *  *"  The  act  of  1897  was 
passed  with  what  is  known  as  an  emergency  clause  at- 
tached, in  which  it  was  stated  that  "this  act  shall  take 
effect  and  be  in  force  from  and  after  its  date  of  approval.'' 
It  is  claimed  that  the  act  is  objectionable  and  repugnant 
to  the  above  mentioned  section  of  the  constitution  in 
that  different  portions  of  it  became  operative  at  different 
times;  that  to  fulfill  the  requirements  of  the  constitution 
it  must  have  become  of  force  as  a  whole  at  the  one  date. 
We  do  not  think  the  law  is  open  to  this  attack.  It  did 
take  effect  and  become  operative  as  ao  entirety  on  the 
date  prescribed  by  the  legislature;  that  some  officers 
were  by  its  provisions,  as  it  is  stated,  continued  in  oflfiee 
longer  than  others,  or  that  the  terms  of  some  elective 
officers  commenced  at  a  designated  date  and  some  ap 
pointive  ones  at  dates  different  from  the  elective  onen 
etc.,  did  not  change  the  taking  effect  of  the  law  as  • 
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whole  or  its  general  operation  as  to  alL    {Hopkins  v.  Scottj 
38  Neb.,  661;  State  v.  Newborldy  42  Pac.  Rep.  [Kan.],  345.) 
It  is  asserted  that  the  act  is  unconstitutional  for  that  it 
is  broader  than  its  title,  and  includes  subjects  not  within 
the  title.     It  is  stated  in  section  11,  article  3,  of  the  con- 
stitution, that  "No  bill  shall  contain  more  than  one  sub- 
ject, and  the  same  shall  be  clearly  expressed  in  the  title." 
The  title  of  the  act  of  1897,  omitting  the  repealing  por- 
tion, was  as  follows:  "An  act  incorporating  metropolitan 
cities   and  defining,  prescribing,  and  regulating  their 
duties,  powers,  and  government.  *  *  *"  The  rule  in  this 
state  on  this  subject  is  stated  in  the  opinion  in  the  case  of 
State  V.  BemiSj  45  Neb.,  724,  as  follows:  "The  provision  of 
section  11,  article  3,  of  the  constitution,  viz.,  *No  bill  shall 
contain  more  than  one  subject,  and  the  same  shall  be 
clearly  expressed  in  the  title,*  was  intended  to  prevent 
surreptitious  legislation  and  not  to  prohibit  comprehen- 
sive titles.    The  test  is  not  whether  the  title  chosen  by 
the  legislature  is  the  most  appropriate,  but  whether  it 
fairly  indicates  the  scope  and  purpose  of  the  act.**    (See, 
also,  citations  on  the  same  line  of  decisions  of  this  court 
in  the  body  of  the  opinion  in  the  case  to  which  we  have 
just  referred.)    "When  all  the  provisions  of  a  statute 
fairly  relate  to  the  same  subject,  have  a  natural  connec- 
tion with  it,  are  the  incidents  or  means  of  accomplishing 
it,  then  the  subject  is  single,  and,  if  it  is  sufficiently 
expressed   in   the   title,   the   statute  is   valid.     (Sedg- 
wick, Statutory  CJonstruction,  521,  note;  Ewvng  t?.  Hoblit- 
zelle,  85  Mo.,  64.)"    Applying  the  test  prescribed  in  State 
V.  Bemis,  supra,  there  is  no  question  but  the  title  of  the  act 
of  1897  fully  expressied  the  general  scope  and  purpose  of 
such  act    There  may  be,  and  no  doubt  are,  detached 
and  separate  portions  of  the  law  or  portions  of  sections 
of  the  law  in  relation  to  some  details  of  the  organiza- 
tion and  government  of  the  city,  which  may  not  have 
been  outlined  or  foreshadowed  in  the  title  of  the  law, 
but  they  are  distinct  and  separable,  were  not  induce- 
ments to  the  enactment  of  the  act  as  a  whole,  without 
19 
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which  it  would  not  have  been  passed,  and  may  be  re- 
jected without  disturbing  op  interfering  with  its  en- 
forcement generally;  and  they  were  not  attempts  at 
surreptitious  legislation,  and  do  not  affect  the  va- 
lidity of  the  act  as  a  whole.  {State  v.  Lancaster  County, 
17  Neb.,  85;  State  v.  HurdSy  supra;  Hopkins  v.  Scott, 
supra.)  Moreover,  as  to  all  but  one  of  the  sections  of  the 
act  to  which  reference  is  made  in  the  argument  for  re- 
lators on  this  point,  the  argument  would  be  as  effective 
against  the  act  of  1887,  under  which  relators  claim  title, 
as  against  the  act  of  1897;  hence,  for  reasons  hereinbe- 
fore set  forth,  the  objections  to  these  cannot  avail  re- 
lators in  this  litigation.  There  is  nothing  urged  under 
this  head  of  the  argument  which  so  affects  the  law  as  to 
render  it  invalid  as  a  whole;  hence  it  cannot  assist  the 
relators. 

In  regard  to  the  appointment  of  fire  and  police  commis- 
sioners the  law  provides  for  four,  not  more  than  two  of 
whom  shall  be  of  the  same  political  faith  or  allegiance; 
and  further,  in  this  connection,  in  section  168,  as  follows : 
"No  person  shall  be  appointed  a  police  commissioner  who 
is  engaged  in  the  sale  of  malt,  spirituous  or  vinous 
liquors,  or  who  is  engaged  in  the  business  of  dealing  in 
tobacco  or  articles  manufactured  therefrom,  or  who  is  an 
agent  for  any  fire  insurance  company  or  companies,  or 
interested  therein,  or  in  the  business  of  soliciting  fire 
insurance,  or  who  shall  have  been  engaged  in  any  of  such 
callings  or  business  within  one  year  previous  to  the  date 
of  appointment.  No  person  shall  be  qualified  to  hold 
the  office  of  police  commissioner  while  he  holds  any 
county,  city  or  school  district  office."  It  is  claimed  that 
this  last  is  class  legislation  and  not  permissible  under 
our  constitution.  A  question  which  might  arise  in  regard 
to  the  political  qualification  was  considered  in  State  v. 
Seavy,.  22  Neb.,  454,  State  v.  Smithy  35  Neb.,  13,  State  v. 
Bemiif  supra^  and  determined,  and  we  have  not  been  asked 
to  re-examine  it  here.  In  regard  to  the  portion  of  sec- 
tion 168  which  we  have  quoted,  speaking  of  it  as  a  general 
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proposition  and  not  in  a  legal  sense,  personally  I  should 
condemn  it  as  opposed  to  the  true  genius  and  spirit  of  the 
republican  principles  of  our  government,  both  state  and 
national;  but  we  need  not  discuss  or  decide  whether  it 
is  vicious  and  hence  unconstitutional,  for  if  so  it  would 
not  aflfect  the  due  enforcement  of  the  other  portions  of 
the  law,  or  of  the  parts  of  it  in  relation  to  fire  and  police 
commissioners,  consequently  the  determination  of  such 
question  does  not  enter  into  the  decision  of  the  ultimate 
issue  herein. 

There  are  some  other  and  further  objections  made  to 
the  law  and  portions  of  it  designated,  which  it  is  claimed 
are  unconstitutional,  but  these  are  with  reference  to  parts 
of  the  law  which,  if  one  or  all  should  be  determined  in- 
valid, it  would  not  affect  the  validity  and  force  of  the 
other  portions  of  the  law,  and,  inasmuch  as  the  relators 
cannot  prevail  in  this  litigation  unless  the  whole  act  is 
declared  unconstitutional,  the  questions  under  these  ob- 
jections are  but  collateral  to  the  main  issue  and  we  need 
and  prefer  not  to  discuss  or  pass  on  their  validity  at  this 
time  or  in  this  action. 

(Counsel  for  respondents  opens .  the  argument  in  his 
brief  with  some  very  forcible  statements  in  regard  to  the 
importance  of  a  decision  in  this  case  as  affecting  the 
credit  of  the  largest  city  in  our  state  and  its  business 
transactions,  and  quotes  from  the  decision  of  the  supreme 
court  of  Ohio  in  State  v.  Baker^  »upra,  to  enforce  his  views. 
Courts  cannot  be  and  are  not  unmindful  of  these  things. 
As  we  understand  it,  it  is  from  a  consideration  of  these, 
combined  with  other  reasons,  the  general  rule  has  arisen 
that  "all  presumptions  are  in  favor  of  legislative  acts, 
and  that  no  act  will  be  declared  invalid  unless  pi  linly  and 
irreconcilably  so."  {State  v.  BemiSy  supra.)  By  this  it  is 
not  meant  that  courts  will  go  beyond  the  rule  quoted,  for 
if  laws  are  clearly  unconstitutional  there  is  and  will  be 
no  hesitancy  in  so  declaring,  when  the  question  is  pre- 
sented for  adjudication. 

It  follows  from  the  conclusions  reached  that  the  de- 


228  NEBRASKA  REPORTS,  [Vol.  52 


00    427 


State  T.  TlbbetB. 


murrer  to  the  answer  of  respondents  will  be  overruled, 
the  writ  applied  for  denied,  and  the  action  dismissed. 

Judgment  AoooRDiNaLT. 

NoRVAL,  J.,  had  no  part  in  the  final  determination  of 
this  case. 
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a59  496  1.  Statutes:  Titles  of  Acts.    Under  the  prOYislons  of  section  11,  artl- 

-^  °^-.  cle  3,  of  the  constitution,  the  title  to  an  act  must  fairly  express 

^  ^1  the  subject  of  legislation. 


2. :  Amendments.  Where  the  title  to  a  bill  Is  to  amend  an  ex- 
isting act,  or  a  section  thereof,  no  amendment  is  permissible  which 
is  not  germane  to  the  subject-matter  of  the  original  act  or  section 
indicated. 

3. :  .    An  act  not  complete  in  itself,  but  which  is  clearly 

amendatory  in  its  nature  and  scope,  must  set  forth  the  section  or 
sections  as  amended,  and  repeal  the  original  section  or  sections. 

4. : :  Titles.   The  title  to  an  act  entitled  "An  act  to  amend 

sections  8,  8,  9,  11,  12,  13,  •  ♦  ♦  91,  and  115"  of  a  prior  act,  is 
a  restricted  and  limited  one,  which  it  is  not  the  province  of  the 
courts  to  enlarge  or  amend.  Under  such  a  title  the  amendment 
of  any  section  must  be  germane  to  the  particular  original  section 
proposed  to  be  changed. 


Section  31  of  Senate  File  176  of  the  legis- 


lature of  1897  (Session  Laws,  ch.  14,  p.  175),  purporting  to  amend 
section  91  of  article  1,  chapter  13a,  Compiled  Statutes,  1895,  is  un- 
constitutional and  void  because  in  conflict  with  section  11,  article  i 
3,  of  the  constitution  of  this  state,  since  it  contains  subject-matter  ^ 
liot  expressed  in  the  title  to  the  act,  nor  germane  to  the  original 
section,  and  is  amendatory  of  prior  laws. 

Original  action  in  the  nature  of  quo  warranto  to  oust 
respondents  from  the  ofKces  of  members  of  the  excise 
oard  of  the  city  of  Lincoln,     Writ  aUow^i.  I 
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Hiland  H.  Wheeler^  Burr  d  Burr,  and  M.  B.  ReesCy  for 
relators. 

Tibhets  Bros.f  Morey  &  Ferris^  and  Morning  d  Berge, 
contra. 

NOBYAIi,  J. 

This  was  an  original  action  of  gwo  warranto  brought  by 
the  state,  on  the  relation  of  Frank  A.  Graham,  Eichard  S. 
Grimes,  and  Harry  B.  Vaill,  against  Addison  S.  Tibbets, 
John  H.  McGlay,  and  Fred  A.  Miller,  to  test  the  right  of 
the  respondents  to  discharge  the  duties  of  the  ofllce  of  the 
excise  board  of  the  city  of  Lincoln.  The  information 
alleges,  in  effect,  that  the  relator  Graham  is  now,  and  for 
more  than  two  years  last  past  has  been,  the  duly  elected, 
qualified,  and  acting  mayor  of  said  city,  and  by  virtue 
of  his  office  is  a  member,  and  chairman,  of  the  excise 
board  of  the  city  of  Lincoln;  that  the  relators  Grimes 
and  Vaill  are  the  other  members  of  such  board,  each 
having  been  elected  in  April,  1895,  for  the  term  of  two 
years,  and  until  the  election  and  qualification  of  his  suc- 
cessor in  office,  and  duly  qualified  and  entered  upon  the 
discharge  of  the  duties  and  functions  of  such  office,  and 
no  successors  ever  have  been  elected  and  qualified;  and 
that  the  respondents,  since  the  19th  day  of  April,  1897, 
have  usurped,  used,  and  exercised  the  office  of  the  excise 
board  of  the  city  of  Lincoln,  and  excluded  relators  there- 
from. The  answer  of  the  respondents  substantially  ad- 
mits the  averments  contained  in  the  information,  and 
alleges,  in  effect,  that  the  respondents,  on  the  23d  day  of 
March,  1897,  were  appointed  and  commissioned  by  Gov- 
ernor Holcomb  as  members  of  the  board  of  fire  and  police 
commissioners  in  and  for  the  city  of  Lincoln;  that  each 
resi>ondent  accepted  such  appointment  and  duly  qualified 
as  such  commissioner,  and  that  since  the  act  of  the  legis- 
lature of  1897  went  into  force  relators  had  no  right  or 
authority  to  perform  the  duties  of  members  of  the  excise 


230  NEBRASKA  REPORTS,  [Vol.  52 


state  y.  Tlbbets. 


board  of  the  city  of  Lincoln.  To  the  answer  relatoiB  de- 
murred, and  the  cause  has  been  submitted  for  determina- 
tion. 

The  state  legislature  of  1889  passed  a  law,  which  re- 
ceived executive  approval,  entitled  **An  act  to  incorporate 
cities  of  the  first  class,  and  regulating  their  duties,  pow- 
ers, government,  and  remedies."  (Laws,  1889,  ch.  14.) 
The  provisions  of  this  act,  with  the  subsequent  acts 
amendatory  thereto,  govern  cities  of  the  class  to  which 
the  city  of  Lincoln  belongs.  Section  13  of  said  act  was 
amended  in  1891.  (Laws,  1891,  ch.  8;  Compiled  Statutes, 
1895,  ch.  13a,  art.  1.)  As  thus  amended,  it  provided: 
"A  mayor,  treasurer,  clerk,  water  commissioner,  city  at- 
torney, city  engineer,  and  police  judge  shall  be  elected 
by  a  plurality  of  votes  for  the  term  of  two  years,  and 
biennially  thereafter.  ♦  ♦  ♦  There  shall  also  be  in 
each  city  governed  by  this  act  an  excise  board,  consisting 
of  the  mayor,  who  shall  be  ex  officio  member  and  chair- 
man thereof,  and  two  members  elected  by  the  city  at 
large,  who  shall  hold  their  offices  for  two  years.  The 
terms  of  all  elective  officers  shall  commence  on  the  Tues- 
day next  after  their  election,  and  continue  until  their 
successors  are  elected  and  qualified,"  etc.  It  is  under 
and  by  virtue  of  the  foregoing  piece  of  legislation  that 
relators  claim  the  right  to  discharge  the  duties  and  func- 
tions of  the  excise  and  police  board  of  the  city  of  Lincoln. 

The  respondents  were  appointed  by  the  governor  as 
members  of  the  board  of  fire  and  police  commissioners  of 
said  city,  under  the  provisions  of  section  31  of  the  act  of 
the  legislature  of  1897  known  as  Senate  File  176  (Session 
Laws,  1897,  ch.  14,  p.  139),  entitled  "A  bill  for  an  act  to 
amend  sections  three  (3),  eight  (8),  nine  (9),  eleven  (11), 
twelve  (12),  thirteen  (13),  fourteen  (14),  fifteen  (15),  six- 
teen (16),  seventeen  (17),  eighteen  (18),  twenty  (20),  twenty- 
one  (21),  twenty-six  (26),  twenty-eight  (28),  twenty-nine 
(29),  thirty  (30),  thirty-one  (31),  thirty-three  (33),  thirty- 
seven  (37),  thirty-eight  (38),  fifty  (50),  sixty-four  (64),  sixty- 
five  (65),  sixty-seven  (67),  sixty-nine  (69),  seventy  (70), 
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seventy-one  (71),  seventy-eight  (78),  eighty  (80),  eighty- 
three  (83),  ninety-one  (91),  and  one  hundred  and  fifteen 
(115),  chapter  13a  of  article  1  of  the  Compiled  Statutes 
of  1895,  for  the  government  of  cities  of  the  first  class 
having  more  than  twenty-five  thousand  and  less  than  one 
hundred  thousand  inhabitants,  and  to  repeal  section  ten 
(10)  and  repeal  said  original  sections  and  all  amendments 
thereto,  and  all  acts  and  parts  of  acts  inconsistent  with 
this  act"    Section  31  of  the  act  reads  thus: 

"Section  31.  That  section  91  shall  be  amended  to  read 
as  follows:  Sec.  91.  In  a  city  of  the  first  class  there 
shall  be  a  board  of  fire  and  police  commissioners,  who 
shall  consist  of  three  residents  and  electors  of  such  city, 
who  shall  be  appointed  by  the  governor  of  the  state. 
The  governor  shall,  within  thirty  days  from  and  after  the 
passage  of  this  act,  appoint  as  the  commissioners  above 
named  three  citizens,  not  more  than  two  of  whom  shall 
be  from  one  political  party;  one  of  them  shall  be  desig- 
nated in  said  appointment  to  serve  until  May  1, 1898,  the 
second  to  serve  until  May  1,  1899,  and  the  third  to  serve 
until  May  1,  1900.  And  thereafter,  at  the  expiration  of 
said  several  terms,  the  governor  shall  appoint  one  mem- 
ber of  said  board  for  the  term  of  three  years.  For  oflBcial 
misconduct  the  governor  may  remove  any  of  said  commis- 
sioners; any  person  aggrieved  by  any  act  of  said  com- 
missioners may  file  written  charges  against  such  commis- 
sioner or  commissioners  with  the  governor,  w^ho  shall 
within  a  reasonable  time  investigate  the  same  upon  tes- 
timony produced  before  him,  and  shall  make  a  finding 
as  to  the  truth  or  falsity  of  such  charges,  and  any  and  all 
vacancies  of  said  board,  by  reason  of  death,  resignation, 
or  removal,  shall  be  filled  by  said  governor  for  the  unex- 
pired term,  and  all  vacancies,  from  whatever  cause,  shall 
be  so  filled  that  not  more  than  two  of  said  board  shall  be 
of  the  same  political  party."  (Session  Laws,  1897,  ch.  14, 
p.  175.)  The  remainder  of  the  section  is  too  lengthy  to 
reproduce  here.  For  present  purposes  it  is  sufllcient  to 
state  that  it  provides  substantially  that  a  majority  of  the 
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board  should  constitute  a  quorum;  that  each  commis- 
sioner, before  entering  upon  his  duties,  should  take  and 
subscribe  a  prescribed  oath  of  office,  and  give  a  bond  in 
the  sum  of  |1,000;  that  all  the  powers  and  duties  con- 
nected with,  and  incident  to,  the  appointment,  removal, 
government,  and  discipline  of  the  officers  and  members 
of  the  fire  and  police  department  of  the  city  should  be 
invested  in,  and  exercised  by,  the  board  of  fire  and  police 
commissioners,  and  that  such  board  should  have  the  ex- 
clusive control  of  the  licensing  and  regulating  of  the  sale 
of  intoxicating  liquors  in  such  city,  with  a  referendum 
clause  reserving  the  right  to  have  submitted,  under  cer- 
tain conditions,  the  question  of  the  licensing  of  the  liquor 
traffic  in  such  city  to  the  qualified  electors  thereof. 

It  is  under  the  foregoing  section  that  respondents  claim 
to  be  officers,  and  which  section  relators  insist  is  invalid 
and  void  under  section  11  of  article  3  of  the  constitution, 
which  declares  that  "No  bill  shall  contain  more  than  one 
subject,  and  the  same  shall  be  clearly  expressed  in  its 
titla  And  no  law  shall  be  amended  unless  the  new  act 
contains  the  section  or  sections  so  amended,  and  the  sec- 
tion or  sections  so  amended  shall  be  repealed."  The  con- 
stitutionality of  said  section  31  of  the  said  act  of  1897 
is  the  important  question  presented  for  consideration. 
If  said  section  is  repugnant  to  the  constitutional  pro- 
vision quoted,  the  demurrer  to  the  answer  of  the  respond- 
ents is  well  taken,  and  the  writ  prayed  for  in  the  relators' 
petition  should  be  granted. 

The  eleventh  section  of  article  3  of  the  state  constitu- 
tion has  been  often  before  the  court  for  consideration, 
and  the  intent,  scope,  and  object  to  be  attained  by  its 
adoption  as  a  part  of  the  fundamental  law  has  been  so 
well  and  clearly  stated  in  numerous  decisions,  in  this  and 
other  states,  as  to  render  unnecessary  a  general  discus- 
sion of  the  subject  anew  at  this  time.  It  has  been  uni- 
formly decided  that  the  provision  of  the  constitution  is 
mandatory,  and  that  the  courts  will  not  declare  a  statute 
unconstitutional  unless  it  is  clearly  so.    Furthermore, 
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that  the  object  of  this  provision  concerning  title  to  bills 
is  to  prevent  obnoxious  and  surreptitious  legislation,  and 
not  to  prohibit  comprehensive  titles.  {White  v.  City  of 
Lincoln^  5  Neb.,  505;  Pawton-Hershey  Irrigating  Co.  v. 
Farmers  d  Merchants  Irrigating  Co.y  45  Neb.,  884;  Ya/a 
Ham  V.  State,  46  Neb.,  62;  State  v.  Bemis,  45  Neb.,  724.) 
An  act  is  unconstitutional  and  void  if  the  "title  is  not 
broad  enough  to  include  the  subject-matter  of  legisla- 
tion.'* (Smails  v.  White,  4  Neb.,  353;  White  v.  City  of  Lincoln, 

5  Neb.,  516;  City  of  Tecumseh  v.  Phillips,  5  Neb.,  305;  State 
t?.  Lancaster  County,  6  Neb.,  474 ;  Burlington  &  M.  R.  B.  Co. 
r.  Saunders  County,  9  Neb.,  507;  Ives  v.  Norris,  13  Neb., 
252;  Holmberg  v.  Havck,  16  Neb.,  337;  Weigel  v.  City  of 
Hastings,  29  Neb.,  379;  Sheasley  v.  Keens,  48  Neb.,  57.)  The 
purpose  of  the  constitutional  provision  under  considera- 
tion, as  has  been  repeatedly  declared  to  be,  is  to  give 
notice,  through  the  title  of  the  bill,  to  the  members  of  the 
legislature  and  the  public,  of  the  subject-matter  of  the 
projected  law, — in  other  words,  that  the  title  should 
clearly  indicate  the  legislation  embraced  in  the  bill. 
While  the  requirements  of  this  clause  of  the  constitution 
are  mandatory,  they  are  not  to  be  exactingly  enforced, 
or  in  such  a  manner  as  to  hamper  or  cripple  legislation. 
The  title  to  a  bill  may  be  general,  and  it  is  not  essential 
that  it  specify  every  clause  in  the  proposed  statute.  It 
is  sufficient  if  they  are  all  referable  and  cognate  to  the 
subject  expressed.  When  the  subject  is  expressed  in  gen- 
eral terms,  everything  which  is  necessary  to  make  a  com- 
plete enactment  in  regard  to  it,  or  which  results  as  a 
complement  of  the  thought  contained  in  the  general  ex- 
pression, is  embraced  in  and  authorized  by  it.  If  the 
subject-matter  is  within  the  scope  of  the  title,  the  consti- 
tutional requirement  is  met.     {State  v.  Lancaster  County, 

6  Neb.,  485;  State  v.  Ream,  16  Neb.,  683.) 

The  decisions  are  numerous  which  hold  that  the  title 
is  bad  which  is  not  broad  enough  to  include  the  subject- 
matter  of  the  bill.  Thus,  legislation  is  invalid  which  at- 
tempts to  legalize  bonds  under  a  title  authorizing  their 
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issuance.  {Hamlin  v.  MeadvUUj  6  Neb.,  234.)  The  title, 
"An  act  regulating  the  herding  and  driving  of  stock,"  is 
not  stifficiently  broad  and  comprehensive  to -sustain  a 
provision  giving  damages  for  the  castration  of  animals 
in  certain  cases.  {Ives  v.  If  orris,  13  Neb.,  252.)  "An  act 
to  prevent  the  fraudulent  transfer  of  personal  property'' 
is  too  restrictive  to  include  legislation  making  it  a  crime 
to  remove  mortgaged  property  out  of  the  county.  {Ex 
parte  Thoma^on,  16  Neb.  239.)  In  Holmberg  v.  Ha/ucky  16 
Neb.,  337,  the  same  doctrine  was  recognized  and  applied, 
it  being  held  that  under  the  title  of  "An  act  to  provide 
for  the  organization,  government,  and  powers  of  certain 
cities,"  the  legislature  could  not  invest  police  courts  with 
concurrent  and  co-extensive  jurisdiction  with  county 
courts  of  all  ordinary  civil  actions.  In  Touzalin  v.  City  of 
Omahay  25  Neb.,  817,  the  title  of  the  act  being  "An  act  to 
incorporate  cities  of  the  first  class,  and  regulating  their 
duties,  powers  and  government,"  it  was  ruled  that  a  pro- 
vision in  such  act  forbidding  the  granting  of  injunctions 
to  restrain  the  levy  and  collection  of  a  special  tax  or 
assessment  to  pay  the  cost  of  any  city  improvement  was 
not  within  the  title,  and  for  that  reason  was  invalid. 
Section  5,  chapter  66,  Session  Laws,  1895,  providing  for 
the  leasing  of  convict  labor,  was  declared  to  be  in  con- 
flict with  that  clause  of  the  constitution  requiring  the 
subjects  of  acts  to  be  clearly  expressed  in  their  titles. 
{State  V.  Holcomb,  46  Neb.,  613.)  Chapter  57,  Session  Laws 
of  1889,  known  as  the  "Decedents'  Law,"  was  under  con- 
sideration in  Trumble  v.  Trumbley  37  Neb.,  340,  and  held 
void,  in  that  its  object  was  not  expressed  in  the  title,  and 
because  it  was,  in  effect,  amendatory  of  other  acts,  which 
it  did  not  contain. 

The  course  of  judicial  decisions  in  this  state  firmly 
establishes  the  doctrine  that  as  to  original  legislation,  or 
acts  complete  in  themselves  and  not  amendatory  in  their 
character,  the  scope  and  purpose  of  the  bill  must  be  fairly 
refiected  in  its  title.  And  the  same  rule  is  equally  as 
applicable  to  amendatory  statutes,  according  to  the  de- 
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cisioBS  of  tMs  and  other  courts.  In  City  of  Tecumseh  v. 
PhUUpSy  5  Neb.,  305,  there  was  under  consideration  an 
act  of  the  legislature  of  1875,  entitled  "An  act  to  amend 
an  act  to  incorporate  cities  of  the  second  class,  and  to  de- 
fine their  powers,  approved  March  1, 1871,  and  to  legalize 
certain  taxes  therein  mentioned,"  and  it  was  held  that  the 
third  section  of  said  act,  which  attempted  to  legalize  the 
expenditures  of  moneys  derived  from  licenses  for  the  sale 
of  intoxicating  liquors,  was  not  embraced  within  the  title 
to  the  act,  and  therefore  void  by  virtue  of  section  11, 
article  3,  of  the  state  constitution.  In  Burlington  &  M.  R. 
R.  Co.  V.  Saunders  County^  9  Neb.,  507,  it  was  decided  that 
the  provision  of  the  act  of  the  legislature,  approved  Feb- 
ruary 25, 1875,  entitled  "An  act  to  amend  *An  act  to  pro- 
vide for  the  registration  of  precinct  or  township  or  school 
district  bonds,'"  which  declares  it  to  be  the  duty  of 
county  boards  to  levy  the  necessary  taxes  to  meet  the 
principal  and  interest  of  such  bonds,  was  within  the  in- 
hibition of  that  portion  of  the  constitution  of  1867  which 
reads,  "No  bill  shall  contain  more  than  one  subject,  which 
shall  be  clearly  expressed  in  its  title,"  because  such  pro- 
vision was  not  germane  to  the  act  amended,  and  hence 
not  within  the  title.  A  provision  in  an  amendatory  act 
repealing  a  statute  not  connected  with  the  subject  of  the 
amendment  was  declared  invalid  in  State  v.  Lancaster 
County,  17  Neb.,  85. 

It  is  well  settled  that  under  the  title  of  a  bill  to  amend 
an  existing  act,  or  a  section  thereof,  no  amendment  is 
permissible  which  is  not  germane  to  the  subject  of  the 
original  legislation.  {Miller  v.  ffurfordy  11  Neb.,  377;  State 
V.  Pierce  County ^  10  Neb.,  476;  Trumble  v.  TrumblCy  37  Neb., 
340.)  In  Miller  v.  Hurfordy  supra,  this  court  said:  "An 
amendment  must  be  germane  to  the  subject-matter  of  the 
act  or  section  to  be  amended.  Our  constitutional  pro- 
vision that  'No  bill  shall  contain  more  than  one  subject, 
which  shall  be  .clearly  expressed  in  its  title,'  is  but  mak- 
ing inviolable  the  rule  governing  legislative  bodies,  that 
'No  proposition  or  subject  different  from  that  under  con- 
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sideration  shall  be  admitted  under  color  of  amendment.' 
•  *  *  But  if,  under  the  pretext  of  amending  a  sec- 
tion, a  subject  entirely  foreign  to  the  subject-matter  of 
the  section  to  be  amended  can  be  introduced,  this  barrier 
will  be  entirely  broken  down  and  the  constitutional  guar- 
anty in  effect  destroyed." 

The  legislature  of  Michigan,  in  1891,  passed  an  act  en- 
titled "An  act  to  regulate  the  taking  and  catching  of  flsh 
in  the  inland  lakes  of  this  state."  This  statute  was 
amended  in  1893,  to  extend  its  provisions  so  as  to  in- 
clude other  inland  waters  than  lakes,  under  the  title 
"An  act  to  amend  section  1  of  act  No.  159,  Session  Laws, 
1891,  *An  act  to  regulate  the  taking  and  catching  of  fish 
in  the  inland  lakes  of  this  state.' "  It  was  held  in  Fish 
V.  StockdalCy  69  N.  W.  Rep.  [Mich.],  92,  that  the  amenda- 
tory law  was  unconstitutional  in  that  its  object  was  not 
disclosed  by  the  title. 

Under  the  title  of  "An  act  entitled  a  supplement  to  an 
act  entitled  *An  act  to  authorize  the  formation  of  railroad 
corporations  and  regulate  the  same,' "  the  legislature  of 
New  Jersey  in  the  body  of  the  act  imposed  upon  railroad 
corporations  the  duty  of  repairing  bridges  over  public 
roads,  and  empowered  the  courts  of  chancery  to  decree  a 
specific  performance  of  this  duty,  while  the  act  attempted 
to  be  amended  provided  for  the  reduction  of  the  capital 
stock  of  railroad  companies  under  certain  conditions  It 
was  held  in  New  York  d  G.  L.  R.  Go  v.  Inhabitants  of  Town- 
ship of  Montclair,  21  Atl.  Rep.  [N.  J.],  493,  that  the  title  of 
the  act  did  not  express  the  subject  of  legislation,  but 
was  vague  and  misleading,  and  the  act  was  therefore 
unconstitutional  and  void.  To  the  same  effect  is  Adams 
V.  San  Angela  Water  Works  Go.^  25  B.  W.  Rep.  [Tejf.],  605. 

In  Harper  v.  fiftote,  19  So.  Rep.  [Ala.],  857,  an  act  en- 
titled "An  act  to  amend  an  act  for  the  trial  of  misde- 
meanors in  Shelby  county,  approved  February  12,  1891," 
was  held  to  conflict  with  section  2,  article  4,  of  the  con- 
stitution of  Alabama,  which  provides  that  "each  law 
shall  contain  but  one  subject,  which  shall  be  clearly  ex- 
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pressed  in  the  title/'  in  so  far  as  the  act  attempted  to 
provide  for  the  trial  of  felonies,  since  such  crimes  were 
not  included  in  the  title. 

Under  the  authorities  the  following  propositions  gov- 
erning the  enactment  of  laws  are  embraced  in  section  11, 
article  3,  of  the  constitution:  First:  A  plurality  of  sub- 
jects is  prohibited.  Second:  The  title  of  an  act  must 
fairly  express  the  subject  of  legislation.  Third :  Matters 
can  only  be  included  in  an  amendatory  bill  which  are 
germane  to  the  original  act.  Fourth:  An  act  not  com- 
plete in  itself,  but  which  is  clearly  amendatory  in  its 
character  and  scope,  must  set  forth  the  section  or  sections 
as  amended,  and  repeal  the  original  section  or  sections. 
{Ryan  v.  State,  5  Neb.,  276;  Smails  v.  White,  4  Neb.,  357; 
Sovereign  v.  State,  7  Neb.,  409;  Lancaster  County  v.  Hoag- 
landj  8  Neb.,  38;  City  of  South  Omaha  v.  Taxpayer^  League, 
42  Neb.,  671;  State  v.  Cobb,  44  Neb.,  434.) 

Tested  by  the  principles  just  stated,  is  section  31  of 
said  Senate  File  176  (Session  Laws,  1897,  ch.  14,  p.  175), 
adopted  by  the  legislature  of  1897,  and  which  puri)orts 
to  amend  section  91,  of  article  1,  of  chapter  13a,  Com- 
piled Statutes  of  1895,  repugnant  to  the  provisions  of 
section  11,  of  article  3,  of  the  constitution?  The  answer 
must  be  in  the  affirmative.  This  senate  file  does  not  pur- 
port to  be  a  complete  law  for  the  government  of  cities  of 
the  class  to  which  Lincoln  belongs,  but  the  title  and  the 
body  of  the  act  alike  indicate  that  it  was  intended  by 
the  framers  to  be  amendatory  alone  in  its  scope  and  pur- 
pose. The  title  specifies  the  amendment  of  certain  sec- 
tions, among  others,  section  91,  of  article  1,  chapter  13a, 
of  the  Compiled  Statutes.  And  the  body  of  the  act  pro- 
vides "that  section  91  shall  be  amended  to  read  as  fol- 
lows: *  *  *."  No  person  in  reading  this  language 
would  for  an  instant  suspect  that  the  new  subject-matter 
of  legislation  proposed  was  foreign  to  the  original  sec- 
tion. Yet,  what  are  the  facts?  Speaking  generally,  the 
original  section  91,  sought  to  be  altered  and  changed  by 
the  legislature  of  1897,  related  to  the  licensing  and  regu- 
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latlng  of  the  sale  of  intoxicating  liqnors  by  the  excise 
board,  and  the  appointment  by  such  board  of  a  chief  of 
police  and  other  police  officers,  but  contained  no  provision 
whatever  as  regards  the  creation,  by  appointment  or 
otherwise,  of  an  excise  or  any  other  board.    An  excise 
board  was  provided  for  by  section  13  of  article  1  of  said 
chapter  13a,  in  this  unequivocal  language:  "There  shall 
also  be  in  each  city  governed  by  this  act  an  excise  board, 
consisting  of  the  mayor,  who  shall  be  ex-officio  member 
and  chairman  thereof,  and  two  members  elected  by  the 
city  at  large,  who  shall  hold  their  offices  for  two  years." 
Matter  entirely  separate  and  independent  from  any  sub- 
ject indicated  by  the  title  of  the  act  of  1897,  is  included 
in  the  amendatory  section  91,  namely,  a  board  of  fire  and 
police  commissioners  was  created,  and  provision  made  for 
the  appointment  of  the  members  thereof  and  their  re- 
moval from  office, — ^a  subject-matter  wholly  foreign  to  the 
legislation  embraced   in  the  original   section.     By  no 
reasonable  interpretation  can  it  be  said  that  this  new 
clause  or  provision  injected  into  section  91  is  a  proper 
amendment  of  the  subject-matter  of  the  original  section. 
On  the  contrary,  it  is  as  plain  as  anything  can  be  that 
such  new  clause  or  provision  is  amendatory  of  said  sec- 
tion 13  of  article  1,  chapter  13a,  of  the  CJompiled  Statutes, 
which  last  named  section,  as  already  indicated,  provided 
for  an  excise  board  in  each  city  governed  by  the  act 
Moreover,  said  new  section  91  is  amendatory  of  the  sec- 
ond proviso  clause  to  section  25,  chapter  50,  Compiled 
Statutes,  1895,  entitled  "Liquors,"  which  declares  "that 
in  cities  of  the  first  class  having  more  than  twenty-five 
thousand  (25,000)  and  less  than  eighty  thousand  (80,000) 
inhabitants  the  power  to  license  the  selling  or  giving 
away  of  any  intoxicating,  malt,  spirituous,  vinous,  mixed, 
or  fermented  liquors  shall  be  vested  exclusively  in  the 
excise  board  of  such  cities."    The  new  act  attempts  to 
change  this  by  confering  the  power  to  license  and  regu- 
late the  liquor  traffic  upon  another  body, — ^the  board  of 
fire  and  police  commissioners;  not  exclusively,  however, 
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since  the  new  act  reserves  the  right  to  have  that  question 
determined  by  a  vote  of  the  electors  of  the  city  under  cer- 
tain contingencies.  No  reference  is  made  to  said  section 
25,  either  in  the  title  or  body  of  the  said  act  of  1897. 

The  title  to  Senate  File  176  is  not  general  and  compre- 
hensive, but  limited.  It  does  not  express  any  purpose  to 
amend  generally  article  1  of  chapter  13a  of  the  Compiled 
Statutes,  but  the  amendment  of  certain  sections  is  pro- 
posed. This  title  restricts  the  amendments  to  the  par- 
ticular sections  mentioned  in  the  title.  To  this  all  will 
agree.  The  object  of  an  act  cannot  be  broader  than  its 
title.  Counsel  for  respondents  concede  that  under  the 
title  in  question  the  new  matter  engrafted  on  a  section 
must  be  germane  to  the  original  section.  In  the  brief 
they  say:  "The  rule  that  an  amended  section  must  be 
germane  to  the  original  section  amended  is  not  a  rule 
established  by  constitutional  authority  directly,  but  is 
one  which  necessarily  arises  from  a  compliance  with  the 
above  named  constitutional  provision;  and  it  simply 
arises  from  the  fact  that  when  a  section  is  amended  it  ir 
supposed  to  stand  by  itself  in  its  amendment,  to  take 
unto  itself  a  title  which  the  subject-matter  of  this  sec- 
tion will  allow,  and  must  be  confined  to  a  single  object. 
That  an  amended  section  must  be  germane  to  the  section 
amended  does  not  mean  that  it  must  be  confined  to  the 
same  limits;  that  it  cannot  be  enlarged  and  extended  be- 
yond the  limits  of  the  original  section.  It  only  means 
that  it  must  be  confined  to  the  same  subject-matter,  or 
have  the  same  object  in  view,  and  this  subject-matter  or 
object  may  be  general  in  its  nature.  So  long  as  the  legis- 
lature fairly  confines  itself  to  the  object  of  the  originaj 
section  it  is  sufficient.^'  But  it  did  not  so  confine  itself 
in  this  case.  The  general  object  of  the  original  section 
was  not  offices  or  boards,  but  the  licensing  of  liquors.  If 
the  title  to  a  bill  must  be  a  fair  index  to  the  contemplated 
legislation,  the  attempted  amendment  of  said  section  91 
failed  by  reason  of  the  constitutional  provision  invoked 
by  the  relators.    If  said  section  31  of  Senate  File  176, 
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which  attempts  to  alter  or  change  section  91,  article  1, 
of  said  chapter  13a,  is  upheld,  the  very  object  or  pur- 
pose of  the  fundamental  law  is  nullified  and  disregarded. 

We  have  been  cited  to  no  authority  precisely  in  point, 
although  the  views  we  have  expressed  are  in  harmony 
with  the  principles  announced  in  the  cases  already  re- 
ferred to.  The  decisions  now  to  be  mentioned  have  more 
or  less  bearing  upon  the  question  under  consideration. 

The  first  clause  of  the  syllabus  in  Ex  parte  Hewlett,  40 
Pac.  Rep.  [Nev.],  96,  is  in  this  language:  "Where  the 
title  states  that  the  subject  of  an  act  is  to  amend  one  sec- 
tion of  a  former  statute,  the  act  cannot  be  extended  to  the 
amendment  of  other  sections/^  Billow,  O.  J.,  in  the 
course  of  his  opinion,  observes:  "It  is  claimed,  first,  that 
it  is  invalid  because  the  title  of  the  act  does  not  express 
its  subject.  Stripped  of  its  verbiage,  the  title  states  that 
it  is  to  amend  section  2  of  the  act  of  1893.  Section  1  pro- 
vides for  the  amendment  of  section  2  of  that  act,  as  stated 
in  the  title,  but  from  its  subject-matter,  which  is  substan- 
tially, except  as  to  dates,  the  same  as  section  1  of  the  act 
of  1893,  it  appears  that  section  1  is  the  section  they  really 
wished  to  amend.  However,  as  the  title  states  that  it  is 
an  act  to  amend  section  2  of  the  former  acit,  and  the  body 
of  the  act  repeats  that  statement,  we  are  of  the  opinion 
that  it  must  be  taken  just  as  it  reads,  although  it  would 
seem  that  a  mistake  has  been  made.  But  the  most  serious 
point  is  that,  after  stating  in  the  title  that  the  act  is  an 
act  to  amend  but  one  section  of  the  act  of  1893,  it  goes  on 
to  amend  sections  4  and  8  of  that  act,  although,  as  just 
stated,  there  are  but  two  sections  to  the  act,  and  conse- 
quently no  section  4  or  8  to  be  amended.  Under  these 
circumstances,  it  would  seem  that  the  last  two  sections 
of  the  act  of  1895  are  unconstitutional  under  the  pro- 
visions of  section  17  of  article  4  of  the  constitution,  which 
directs  that  ^each  law  enacted  by  the  legislature  shall  em- 
brace but  one  subject,  ♦  ♦  ♦  which  shall  be  briefly 
expressed  in  the  title/  Having  seen  fit  to  restrict  the 
title  of  the  act  to  amending  but  one  section  of  the  former 
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act,  the  legislature  cannot  go  on  in  the  body  of  the  act 
to  amend  other  sections.  {State  v.  Bankers  d  Merchants 
Muttidl  Benefit  Asa^n,  23  Kan.,  499;  Sutherland,  Statutory 
Construction,  sec.  87.)" 

The  legislature  of  (Colorado,  under  an  act  entitled  "An 
act  to  amend  section  29  of  chapter  95  of  the  General  Stat- 
utes of  the  state  of  Colorado,  entitled  ^Roads  and  High- 
ways,^ and  to  repeal  sections  30, 31, 32,  and  33  thereof,  and 
for  other  purposes,"  substituted  a  new  section  for  section 
29  of  the  original  act,  the  four  sections  indicated  in  the 
title  were  repealed,  and  a  new  section  was  interpolated 
requiring  persons  and  corporations  having  ten  or  more 
persons  in  their  employ,  liable  to  pay  taxes,  to  furnish  the 
overseer  with  their  names,  and  prescribing  penalties  for 
their  failure  to  comply  therewith.  In  Board  of  Commu- 
sioners  v.  Aspen  Mining  &  Smelting  Co.j  32  Pac.  Rep.  [Colo.], 
717,  it  was  held  that  the  subject-matter  of  the  said  inter- 
polated section  was  not  germane  to  the  act  it  was  in- 
tended to  amend  and  could  not  be  interpolated  therein 
as  an  amendment  without  conflicting  with  the  provision 
of  the  constitution  of  Colorado  similar  to  our  section  11, 
article  3,  under  consideration.  Reed,  J.,  in  delivering  the 
opinion  of  the  court,  says:  "It  will  be  observed  that  in 
the  title  the  specific  changes  are  designated, — the  an:  ?nd- 
ment  of  section  29,  and  the  repeal  of  the  four  enumerated 
sections.  Had  the  act  been  enttled,  generally,  as  an  act 
to  amend  chapter  95,  any  amendment  germane  and  per- 
tinent might  have  been  made,  but,  being  specifically  lim- 
ited to  the  sections  designated,  the  interpolation  of  a  new 
and  different  section  was  not  permissible.  Any  further 
changes  than  those  designated  were  precluded  by  the 
specific  enumeration  of  those  named."  The  opinion,  after 
citing  the  cases  in  support  of  the  doctrine,  continues  with 
the  following  quotation  from  Cooley,  Constitutional  Lim- 
itations (5th  ed.),  179:  "As  the  legislature  may  make  the 
title  to  an  act  as  restrictive  as  they  please,  it  is  obvious 
that  they  may  sometimes  so  frame  it  as  to  preclude  many 
matters  being  included  in  the  act  which  might,  with  en- 
20 
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tire  propriety,  have  been  embraced  in  one  enactment  with 
the  matters  indicated  by  the  titie,  but  which  muHt  now  be 
excluded  because  the  title  has  been  unnecrasarily  r«trit'- 
tiye.  The  courts  cannot  enlarge  the  scope  of  the  titlt 
They  are  vested  with  no  dispensing  power.  The  consti- 
tution has  made  the  title  a  conclusive  index  to  the  legisla- 
tive intent  as  to  what  shall  have  operation.  It  is  do  an- 
swer to  say  that  the  title  might  have  been  made  more 
comprehensive,  if  in  fact  the  legislature  have  not  seen 
fit  to  make  it  so." 

In  Btate  v.  Board  of  Commwstonera,  41  Pac.  Rep.  [Nev.], 
145,  a  law  entitled  "An  act  to  amend  an  act  entitled  'An 
act  for  the  purchase  and  preservation  of  public  news- 
papers printed  and  published  in  the  several  counties  of 
this  state,'  approved  February  1,  1865,"  to  the  extent  it 
attempts  to  regulate  the  matter  of  legal  advertising  and 
printing,  was  decided  to  be  in  conflict  with  the  provision 
of  the  constitution  of  Nevada  requiring  that  each  law 
enacted  by  the  legislature  shall  embrace  bat  one  subject, 
which  shall  be  briefly  expressed  in  the  title.  If  the  subject 
of  legal  advertisement  and  printing  waa  not  included  in 
the  title  of  the  original  act,  and  was  not  germane  to  the 
subject-matter,  it  is  obvious  that  the  clause  embraced  in 
the  amendatory  section  91  under  review,  relating  to  the 
creation  of  a  board  of  fire  and  police  commissioners,  is 
not  covered  by  the  title  to  the  act,  and  is  not  germane  to 
the  section  proposed  to  be  amended,  but  is  amendatory 
of  section  13  of  article  1  of  said  chapter  13a.  We  are 
constrained  to  hold  said  amendatory  section  91  to  be 
unconstitutional  for- the  reason  stated.  It  follows  that 
the  demurrer  to  the  answer  must  be  sustained,  and  a  per- 
?tory  writ  awarded  as  prayed. 

WBIT  ALIX)WBa>. 
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Statb  of  Nebraska,  ex  rbl  Wilmer  B.  Comstook     g  ^ 

BT  All.,   V.   AliBXANDER   STEWART  BT  AIm  W^ 

I  flO   760 

FiLBD  Jvm  26, 1897.    No.  9180.  S2  ^ 

1.  StatntM:  AincNDiasNTs:  Titles.  It  is  competent  for  the  legislature 
to  amend  a  statute  by  a  proper  reference  to  its  title,  or  the  num- 
ber of  the  chapter  and  section  as  published  in  the  Compiled  Stat' 
ates. 

2. :  :  .    The  title  to  Senate  File  176  (Session  Laws, 

1897,  ch.  14,  p.  139),  with  sufficient  particularity  designates  article 
1  of  chapter  13a  of  the  Compiled  Statutes  of  1895,  as  where  the 
amendatory  sections  were  intended  to  apply. 

3. :  .    Where  an  amendatory  act  contains  a  clause  plainly 

indicating  the  purpose  of  the  legislature  to  repeal  the  original 
sections  amended,  it  meets  the  requirements  of  section  11,  article 
3,  of  the  constitution,  which  declares  that  an  amendatory  act  shall 
"contain  the  section  or  sections  so  amended,  and  the  section  or 
sections  so  amended  shall  be  repealed,"  though  the  intent  to 
repeal  may  be  inartistically  and  awkwardly  expressed,  and  such 
repealing  clause  was  drawn  in  the  form  of  an  amendment  of  the 
repealing  clause  of  the  act  amended. 

4. :   Intalid  Pbo visions.    The  unconstitutionality  of  a  portion 

of  a  statute  does  not  invalidate  the  remainder  when  the  different 
parts  are  separable  and  the  void  portion  was  not  the  consideration 
to  the  legislature  to  adopt  the  part  that  is  valid. 


fi. : .    When  the  invalid  portion  of  an  act  is  so  interwoven 

with  the  rest  that  the  act  may  not  be  operative  with  the  void  part 
eliminated,  or  where  it  is  obvious,  from  an  inspection  of  the  act, 
that  the  invalid  part  formed  the  motive  or  inducement  to  the 
passage  of  the  residue,  the  whole  act  fails. 

6. :  Repeal:  Cities:  Wards.  Held,  That  the  repeal  by  the  leg- 
islature of  1897,  of  section  10,  article  1,  chapter  13a,  Compiled 
Statutes,  1895,  which  conferred  upon  city  authorities  the  power  to 
divide  the  municipality  into  wards,  did  not  have  the  effect  to 
abolish  existing  legally  established  wards. 

7. :  Officers:  Length  of  Term.  In  the  absence  of  any  consti- 
tutional prohibition  or  affirmative  provision  fixing  the  term  of  a 
public  officer,  such  term  may  be  shortened  by  legislative  enact- 
ment.   Douglas  County  v.  Timme,  32  Neb.,  272,  followed. 

8. :  Amendments:  Constitutional  Law.    Section  31  of  Senate 

File  176  of  the  legislature  of  1897  (Session  Laws,  ch.  14,  p.  175), 
purporting  to  amend  section  91  of  article  1,  chapter  13a,  Compiled 
Statutes,  1895,  contravenes  section  11,  article  3,  of  the  state  con- 
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stitution,  since  said  amended  section  contains  subject-matter  not 
expressed  in  the  title  of  the  act,  nor  germane  to  the  original  sec- 
tion, and  is  amendatory  of  prior  laws.    State  v.  Tibbeis,  52  Neb., 

228,  decided  herewith,  followed. 

• 

9.  :  :   Invalid  Pbovisions.    Held,  That  said  amendatory 

section  91  was  the  consideration  or  inducement  for  the  passage  of 
the  amended  section  13  of  the  same  act,  and  the  unconstitution- 
ality of  the  former  section  invalidates  the  latter  also. 

Original  action  in  the  nature  of  quo  warranto  to  oust 
respondents  from  the  oflBces  of  councilmen  of  the  city  of 
Lincoln,  and  to  instate  relatora  therein.     Writ  denied. 

M.  B,  BeesCy  for  relators. 

Webster  J  Rose  &  Fisherdick  and  Clark  d  Alletiy  contra. 

NOBVAL,  J. 

This  is  an  original  proceeding,  In  t"he  nature  of  quo 
warranto^  challenging  the  authority  of  the  respondents 
to  exercise  the  offices  of  councilmen  of  the  city  of  Lincoln, 
and  to  oust  them  from  said  offices  and  to  instate  the  re- 
lators therein.  The  relators,  twelve  in  number,  and  the 
respondents  Geisler  and  Guthrie,  were  councilmen  of  the 
city  of  Lincoln  on  aud  prior  to  April  1,  1897,  seven  of 
them, — Draper,  Ewan,  Geisler,  Guthrie,  Button,  Young, 
ind  Jason  D.  Parker, — having  been  elected  for  a  term  of 
two  years  in  April,  1895,  and  the  remaining  seven, — Com- 
stock,  Finley,  Lawler,  Spears,  Webster,  Woodward,  and 
Barr  Parker, — were  elected  for  the  period  of  two  years 
in  April,  1896.  Respondents  were  regularly  nominated 
prior  to  March  16,  1897,  as  candidates  for  election  to  the 
offices  of  councilmen  of  said  city  for  their  respective 
wards.  After  the  nominations  as  aforesaid  were  made, 
and  prior  to  the  annual  city  election  held  on  April  6, 1897, 
an  act  of  the  legislature  was  passed,  known  as  Senate 
File  176  (Session  Laws,  1897,  ch.  14,  p.  139),  with  an  emer- 
gency  clause  attached,  purporting  to  amend  certain  sec- 
tions of  the  city  charter  of  said  city,  whereby,  among 
other  things,  the  councilmen  were  reduced  in  numbers 
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from  two  to  one  from  each  of  the  wards.  At  the  city  elec- 
tion last  aforesaid  the  resi)ondents  were  elected  as  mem- 
bers of  the  city  council,  receiving  a  majority  of  all  the 
votes  cast  in  the  city,  as  well  as  in  their  respective  wards, 
in  which  they  resided,  save  the  respondent  Barth,  who 
failed  to  carry  his  own  ward, — ^the  second, — although  he 
received  a  majority  of  the  votes  in  the  entire  city.  Re- 
spondents were  duly  found  and  declared  elected,  and  each 
reverally  qualified  according  to  law.  Prior  to  the  passage 
of  Senate  File  176  said  city  had  been  duly  divided  into 
seven  wards,  with  boundaries  defined  by  ordinance  passed 
and  published,  which  has  not  been  repealed,  nor  in  any- 
wise annulled.  The  foregoing  matters  are  either  alleged 
in  the  answer  of  the  respondents  or  admitted  by  them 
therein  to  be  true.  To  the  answer  a  demurrer  has  been 
interposed  alleging  that  facts  sufficient  are  not  alleged 
to  constitute  a  defense,  and  that  the  act  under  which 
respondents  claim  to  exercise  the  functions  of  said  offices 
is  unconstitutional  and  void.  The  submission  is  upon 
the  demurrer. 

Although  the  controversy  is  over  the  title  to  the  offices 
named,  the  important  question  presented  for  considera- 
tion is  the  constitutionality  and  validity  of  the  said  Sen- 
ate File  No.  176,  approved  March  20, 1897  (Session  Laws, 
ch.  14,  p.  139),  and  entitled  "A  bill  for  an  act  to  amend 
sections  three  (3),  eight  (8),  nine  (9),  eleven  (11),  twelve 
(12),  thirteen  (13),  fourteen  (14),  ♦  ♦  ♦  ninety-one 
(91),  and  one  hundred  and  fifteen  (115),  chapter  13a  of 
article  1  of  the  Compiled  Statutes  of  1895,  for  the  gov- 
ernment of  cities  of  the  first  class  having  more  than 
twenty-five  thousand  inhabitants,  and  to  repeal  section 
10  and  said  original  sections  and  all  amendments  thereto, 
and  all  acts  and  parts  of  acts  inconsistent  with  this  act.'' 
Relators  argue  that  this  act  was  passed  by  the  legisla- 
ture in  violation  of  section  11,  article  3,  of  the  constitu- 
tion, and  void,  and  "the  whole  act  is  so  contaminated  and 
filled  with  the  virus  of  unconstitutionality  that  it  must  all 
fall.''    We  skall,  as  briefly  as  may  be,  notice  some  of  tlr» 
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most  important  objections  brought  forth  in  the  briefs  of 
counsel  for  relators  against  the  validity  of  the  law. 

Both  ends  of  the  act  are  assailed,  namely,  the  title  and 
the  repealing  clause.  The  title  to  the  act,  it  is  claimed 
in  argument,  is  vague  and  indefinite,  because  it  does  not 
with  sufficient  precision  designate  the  chapter  or  the 
part  of  the  chapter  which  it  was  the  purpose  of  the  legis- 
lature to  alter  or  change.  It  will  be  observed  the  title 
specifies  for  the  purpose  of  amendment  thirty-three  enu- 
merated sections  in  "chapter  13a  of  article  1  of  the  CJom- 
piled  Statutes  of  1895,"  etc.  The  language  just  quoted 
is  not  technically  accurate,  and  certainly  is  not  the  most 
apt  or  appropriate  index  which  could  have  been  selected 
by  the  law-makers  for  the  purpose  of  indicating  the  sub- 
ject-matter contained  in  the  body  of  the  bill,  inasmuch 
as  there  is  no  "chapter  13a  of  article  1  of  the  Compiled 
Statutes  of  1895."  The  compilation  of  the  laws  in  that 
year  contains  numerous  articles,  but  none  of  them  em- 
braces an  entire  chapter,  while  several  chapters  of  the 
compilation  mentioned, — among  others,  chapter  13a, — 
are  subdivided  into,  or  composed  of,  two  or  more  articles. 
But  this  objection  urged  by  counsel  is  technical  merely, 
and  without  substantial  merit.  It  is  patent  that  the 
preposition  "of"  following  "13a"  and  preceding  the  word 
"article"  in  the  above  quotation  should  be  entirely  disre- 
garded or  read  "thereof," — in  either  event,  it  would  be 
plain  to  every  one  that  the  sections  proposed  to  be 
amended  would  be  found  in  article  1,  chapter  13a,  of  the 
Compiled  Statutes  of  1895.  That  it  should  be  so  read, 
and  this  was  the  legislative  intent,  is  manifest  from  the 
language  of  the  entire  title  to  the  bill.  It  informs  us 
that  the  chapter  and  article  intended  are  devoted  to  "the 
government  of  cities  of  the  first  class  having  more  than 
twenty-five  thousand  inhabitants."  Turning  to  the  Com- 
piled Statutes  for  the  year  in  question,  it  will  be  found 
that  chapter  13a  is  designated  "Cities  of  the  First  Class," 
and  that  article  1  thereof  contains  the  charter,  or  law, 
governing  cities  of  that  class  between  25,000  and  100,000 
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inhabitants.  The  title  to  the  act  before  us,  when  consid- 
ered as  a  whole,  distinctly  points  out  the  article  and 
chapter  where  the  amendatory  sections  were  intended  to 
apply.  It  is  suggested  the  title  to  this  bill  contains  no 
reference  to  the  title  of  the  original  act.  To  have  done 
so  was  not  essential  to  the  validity  of  the  law.  This 
court  has  held,  speaking  through  Reese,  J.,  that  "in 
amending  an  act  it  may  be  designated  by  its  title  or  chap- 
ter in  the  Compiled  Statutes."  {State  v.  J5erfca,  20  Neb., 
375;  Dogge  v.  State^  17  Neb.,  140;  Ballou  v.  Blacky  17  Neb., 
392.) 

The  title  to  this  Senate  File  176,  and  some  of  the  pro- 
visions of  the  act,  were  under  consideration  in  State  v, 
TibhetSj  52  Neb.,  228,  where  it  was  ruled  that  the  title 
selected  by  the  legislature  was  not  general  and  compre- 
hensive, but  restricted  and  limited,  and  that  the  courts 
have  no  power,  by  mere  construction,  to  enlarge  or  amend 
it;  that  the  title  indicates  a  purpose  to  amend  certain 
enumerated  sections  of  a  prior  designated  act,  and  that 
no  amendment  is  allowable  to  a  particular  section  which 
is  not  germane  to  the  subject-matter  of  the  original  sec- 
tion proposed  to  be  altered  or  changed;  and  that  under 
such  a  limited  title  it  will  not  meet  the  requirements  of 
the  constitution  to  engraft  a  new  provision  upon  a  sec- 
ti<m  not  germane  thereto,  although  such  jiew  provision 
could  properly  have  been  proposed  as  an  amendment  of 
another  section  likewise  mentioned  in  said  title.  Stated 
differently,  the  rule  to  be  applied  to  the  amendment  of 
each  particular  section  of  the  thirty-three  designated  in 
this  act  is  precisely  the  same  as  where  the  amendatory  act 
consists  of  a  single  section.  With  these  general  observa- 
tions we  pass  to  a  consideration  of  some  of  the  criticisms 
made  upon  this  amendatory  law. 

Section  32  of  said  senate  file  is  complained  of.  (Session 
Laws,  1897,  ch.  14,  p.  179.)  It,  in  form,  is  amendatory  of 
section  115  of  the  original  act,  which  constituted  the  re- 
pealing clause  of  the  old  act,  and  provided  "that  an  act 
entitled  ^An  act  to  incorporate  cities  of  the  first  class 
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having  less  than  60,000  inhabitants,  and  more  than  25,000 
inhabitants,  and  regulating  their  duties,  powers,  and 
government,'  approved  March  25,  1887,  and  all  acts 
amendatory  thereof,  and  all  acts  and  parts  of  acts  or 
laws  in  conflict  herewith,  be  and  the  same  are  hereby  re- 
pealed.'' This  section  32  was  amended  so  as  to  read: 
"That  said  original  sections  three  (3),  eight  (8),  nine  (9), 
ten  (10),  eleven  (11),  twelve  (12),  thirteen  (13),  ♦  •  ♦ 
and  ninety -one  (91)  of  said  act  as  now  existing,  and  all 
acts  and  parts  of  acts  inconsistent  with  this  act,  be  and 
the  same  are  hereby  repealed."  The  amendment  of  the 
repealing  clause  of  a  prior  law  which  is  the  subject  of 
amendment,  for  the  purpose  of  eflfecting  a  repeal  of  the 
original  sections  sought  to  be  amended,  is  indeed  novel, 
but  it  does  not  for  that  reason  contravene  any  constitu- 
tional provision.  The  framers  of  this  law  had  a  perfect 
right  to  indulge  in  originality  of  expression,  so  long  as 
the  language  employed  reflected  the  intention  of  the  law- 
giver. As  stated  by  counsel  for  respondents,  "the  form 
of  expressing  the  legislative  intent  to  repeal  the  original 
sections  amended,  in  form  of  amendment  of  the  repealing 
clause  of  the  original  act,  may  make  a  court  or  jurist 
smile,  but  does  not  obscure  the  legislative  intent.  That 
is  clear  enough,  notwithstanding  the  unusual  manner  in 
which  it  is  expressed.  It  is  simply  an  instance  of  the 
inartistic  methods  of  the  ordinary  layman  when  sum- 
moned by  a  constituency  to  sit  in  legislative  halls  and 
formulate  results  of  legislative  deliberation.  Because 
the  intent  to  repeal  the  sections  amended  is  inartistic- 
ally  drawn  in  form  of  an  amendment  to  the  repealing 
clause  of  the  amended  act  cannot,  on  any  of  the  canons 
of  statutory  construction,  be  held  to  render  it  ineffective 
where  the  intent  is  clear."  No  other  conclusion  can  be 
drawn  from  this  section  32  than  that  the  object  and  pur- 
pose of  its  adoption  was  to  repeal  the  original  sections 
therein  mentioned,  and  not  merely  the  amendment  of  the 
original  section  115,  the  repealing  clause  to  the  original 
law.    The  sections  amended  are  designated  with  particu- 
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larity,  and  they  "and  all  acts  and  parts  of  acts  inconsist- 
ent with  this  act  be  and  the  same  are  hereby  repealed." 
This  language  is  plain  and  free  from  ambiguity.  It  re- 
quires no  interpolation  of  words  in  order  to  make  the 
section  operative  as  a  repealing  clause  of  the  designated 
sections  of  the  old  act,  and  to  be  within  the  requirements 
of  the  constitution,  which  declares  that  "No  law  shall  be 
amended  unless  the  new  act  contain  the  section  or  sec- 
tions so  amended,  and  the  section  or  sections  so  amended 
shall  be  repealed." 

Section  12  of  the  original  act  fixed  the  date  for  the  hold- 
ing of  the  general  city  elections  and  the  time  of  the 
opening  and  closing  of  the  polls  at  such  election.  The 
new  section  12  contains  the  same  provision,  followed  with 
a  proviso  to  the  effect  that  if  any  city  shall  come  within 
the  scope  or  purview  of  the  act  after  the  date  fixed  for 
the  annual  city  election,  and  not  less  than  six  months 
before  the  date  of  the  next  annual  election  in  such  city, 
the  first  election  for  city  oflSicers  shall  be  held  on  the  third 
Tuesday  next  after  the  time  such  city  comes  under  the 
act,  and  the  terms  of  city  officers  so  elected  shall  com- 
mence on  the  first  Tuesday  following  such  first  election. 
"Provideil,  also,  that  when  any  city  previous  to  its  coming 
within  the  operations  of  this  act  shall  have  been  under 
the  operation  of  the  act  to  which  this  act  is  amendatory, 
that  in  such  city  the  city  government  shall  continue  under 
the  original  act  and  the  officers  thereunder  until  the  com- 
mencement of  the  terms  of  oflSces  under  fhis  act,  after 
which  time  the  administration  of  the  city  government 
shall  be  under  this  act  and  the  officers  installed  under 
its  provisions."  The  first  new  provision  added  to  the 
original  section  12,  fixing  the  time  for  holding  the  first 
city  election  in  cities  coming  under  the  act  after  the  date 
designated  for  the  annual  election  is  unquestionably  ger 
mane  to  the  subject-matter  of  the  original  section,  which 
treated  solely  of  city  elections.  We  entertain  some 
doubts  whether  the  other  new  provision  quoted  above 
relating  to  official  tenure  is  amendatory  in  its  nature  of 
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the  original  section  12.  Possibly  it  would  have  been 
more  appropriate  as  an  amendment  to  another  section 
of  the  charter  governing  cities  of  the  class  to  which  Lin- 
coln belongs.  Whether  such  is  the  case  or  not  we  will 
not  now  stop  to  investigate,  but,  for  present  purposes, 
will  assume  that  the  new  legislation  ingrafted  onto  said 
section  12  was  not  germane,  and,  therefore,  improperly 
that  the  entire  amendatory  act  is  thereby  invalidated  and 
injected  as  an  amendment.  It  does  not,  however,  follow 
unenforceable,  or  that  the  respondents  are  not  entitled  to 
the  oflBces  in  question.  It  is  a  familiar  rule  of  constitu- 
tional law  that  where  a  law  contains  provisions  which  are 
constitutional,  if  the  valid  and  invalid  are  not  so  con- 
nected or  interwoven  as  to  be  incapable  of  separation,  and 
the  valid  portion  is  not  dependent  upon  the  part  that  is 
void,  the  latter  alone  will  be  disregarded  and  the  rest  sus- 
tained, if  it  is  manifest  that  the  void  part  was  not  an 
inducement  to  the  passage  of  the  law.  {State  v.  Moorej 
48  Neb.,  870,  and  cases  there  cited.)  But  if  the  valid  por- 
tion of  a  statute  is  so  connected  with  the  rest  that  it 
would  be  inoperative  with  the  invalid  portion  stricken 
out,  or  where  it  is  obvious  from  an  inspection  of  the  law 
that  the  invalid  portion  formed  an  inducement  to  the 
passage  of  the  law,  then  the  whole  law  is  invalid.  {Trum- 
hie  V.  Trumblej  37  Neb.,  340;  Low  v.  Reese  Printing  Co.y  41 
Neb.,  127;  Gtrman-American  Fire  Ins.  Co.  v.  City  of  Mindcny 
51  Neb.,  870.)  The  same  principle  has  been  hfeld  and 
applied  by  other  courts.  (See  State  v.  Commissioners  of 
Perry  County^  5  O.  St.,  497;  Poindexter  v.  OreenhoWy  114 
U.  S.,  270;  Slauson  v.  City  of  Racine,  13  Wis.,  398;  Dells 
V.  Kennedy,  49  Wis.,  555;  Black  v.  Trowers,  79  Va.,  123; 
State  V.  Blend,  121  Ind.,  514;  Johnson  v.  State,  35  Atl.  Rep. 
[N.  J.],  787;  State  v.  Sinks,  42  O.  St.,  345;  CopeUnd  v.  City 
of  St.  Josephy  126  Mo.,  417;  Warren  v.  Mayor,  2  Gray 
[Mass.],  84.)  In  the  last  case  Chief  Justice  Shaw,  after 
stating  the  rule  that  parts  of  an  enactment  may  be  sus- 
tained while  other  portions  are  held  unconstitutional, 
says:  "But  this  must  be  taken  with  this  limitation,  that 
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the  parts  so  held  respectively  constitutional  and  uncon- 
stitntional  must  be  wholly  independent  of  each  other. 
But  if  they  are  so  mutually  connected  with  and  depend- 
ent upon  each  other,  as  conditions,  considerations,  and 
compensations  for  each  other  as  to  warrant  a  belief  that 
the  legislature  intended  them  as  a  whole,  and  that,  if  all 
could  not  be  carried  into  effect,  the  legislature  would  not 
X>a8S  the  residue  independently,  and  some  parts  are  un- 
constitutional, all  the  provisions  which  are  thus  depend- 
ent, conditional,  or  connected  must  fall  with  them/* 

In  passing  upon  the  constitutionality  of  a  statute  we 
recognize  the  rule  to  be  that  it  is  the  duty  of  the  courts 
to  reconcile  the  statute  with  the  constitution,  and  sus- 
tain the  law  if  possible  to  do  so  without  doing  violence 
to  the  fundamental  law.  All  doubt  must  be  resolved  in 
favor  of  the  validity  of  the  statute.  But  the  same  rule 
does  not  obtain  in  all  its  force  and  vigor  when  passing 
upon  a  statute  some  parts  of  which  have  been  declared 
unconstitutional.  In  such  case  there  is  no  presumption 
in  favor  of  the  legality  of  the  remaining  portion.  In  Mar- 
tin V.  Tyler,  60  N.  W.  Kep.  [N.  Dak.],  392,  Bartholomew, 
C.  J.,  in  considering  the  point,  said :  "It  is  our  duty  to  sus- 
tain statutes  in  their  entirety  when  possible,  and  to  that 
end  we  must  indulge  all  reasonable  presumptions  in  favor 
of  their  constitutionality.  But,  when  a  statute  has  been 
once  emasculated,  these  presumptions  no  longer  obtain 
in  support  of  the  remainder.  It  should  then  be  mani- 
festly clear  that  the  remaining  portion  can  stand  by  itself, 
and  that  the  legislature  did  not  intend  that  such  portion 
should  be  controlled  and  modified  in  its  construction  and 
effect  by  rejected  part  ♦  ♦  ♦  We  cannot,  in  support 
of  a  fragmentary  statute,  indulge  a  presumption  so  un- 
reasonable, and  must,  therefore,  hold  the  entire  statute 
nugatory.'*  In  Skagit  County  v.  Stiles,  10  Wash.,  388,  the 
court  used  this  language:  "In  determining  whether  a 
part  of  an  act  can  stand  where  another  part  has  been  held 
unconstitutional,  a  different  rule  as  to  presumptions  is 
recognized  from  that  which  obtains  where  the  whole  act 
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is  being  considered.  The  general  rule  that  legislative 
acts  are  primarily  presumed  to  be  constitutional  and  that 
all  intendments  are  to  be  made  in  favor  of  the  act  to  give 
it  efifect  according  to  the  intent  of  the  law-making  power, 
does  not  apply  in  such  cases,  as  the  upholding  of  a  part  of 
an  act  is  not  favored,  and  where  a  part  has  been  held  un- 
constitutional and  the  remaining  portion  comes  up  for 
consideration  as  to  whether  it  can  stand  as  an  independ- 
ent proposition  the  presumptions  are  generally  against 
it,  and  it  will  not  be  sustained  unless  that  which  remains 
is  complete  in  itself  and  capable  of  being  executed  in 
accordance  with  the  apparent  legislative  intent,  wholly 
independent  of  that  which  was  rejected." 

We  having  held,  in  State  v.  TihbetSj  supra,  the  amended 
section  91  of  the  act  of  1897  unconstitutional,  can  any 
portion  of  the  same  act  stand?  It  is  very  evident 
that  the  new  provisions  of  section  12  were  not  an  in- 
duicement  to  the  legislature  to  pafis  Senate  File  176;  and 
the  new  parts  are  all  susceptible  of  being  separated 
from  the  remainder  of  the  act;  and  should  these  por- 
tions of  this  sei*tion  claimed  to  be  invalid  be  rejected 
and  disregarded  the  act  would  be  just  as  capable  of 
being  enforced  as  if  the  entire  amendatory  section  was 
sustained,  or  if  the  new  portions  thereof  had  never  been 
adopted.  Especially  is  this  true  as  regards  the  city  of 
Lincoln,  since  the  amendments  to  section  12  did  not 
apply  to  such  city,  for  the  reason  such  municipality  did 
not  come  within  the  operation  of  the  charter  governing 
cities  of  the  first  class  subsequent  to  the  adoption  of  the 
amendments  of  1897.  That  Senate  File  176  (Session 
Laws,  1897,  ch.  14,  p.  139)  contains  other  invalid  and  also 
inconsistent  provisions  is  •  conceded  by  counsel  for  re- 
spondents, and  in  speaking  of  them  they  aptly  say :  "The 
new  ideas  of  the  legislature  on  these  subjects  seem  to  be 
stuffed  in  as  ^amendments,^  without  regard  to  relation, 
fitness  of  place  or  relevancy  to  the  section  amended,  as 
though  shot  or  stirred  like  plums  in  a  pudding,  lodging 
wherever  they  alighted  or  the  motive  power  impelling 
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them  came  to  rest."  Tke  same  counsel  argue  that  while 
some  of  the  amendments  may  fall,  they  are  independent 
of  each  other,  and  each  must  be  tested  by  itself.  It  is 
not  our  purpose  to  consider  at  thiS  time  each  provision 
of  the  amendatory  act  which  is  assailed  by  relators.  The 
conclusion  reached  as  to  two  of  the  amendatory  sections 
now  to  be  referred  to  makes  it  unnecessary  to  notice 
every  provision  of  the  amendatory  act. 

Section  13  of  the  original  act,  as  amended  in  1891,  pro- 
vides, inter  alia:  "In  cities  governed  by  the  provisions 
of  this  act  each  ward  shall  elect  from  its  residents  two 
(2)  eouncilmen  for  the  term  of  one  and  two  years  respec- 
tively, and  one  annually  thereafter  for  two  years.  In 
cities  of  this  class  now  or  hereafter  subject  to  the  pro- 
visions of  this  act,  whenever,  by  reason  of  an  increase  of 
wards  in  such  city,  any  ward  shall  be  without  representa- 
tion it  shall  be  lawful  and  proper  at  the  next  succeeding 
election  to  elect  two  eouncilmen  for  each  of  such  wards 
for  the  term  of  one  and  two  years.  Officers  whose  terms 
are  unexpired  shall  hold  their  offices  for  their  unexpired 
terms,  and  elections  shall  be  made  as  vacancies  occur. 
There  shall  also  be  in  each  city  governed  by  this  act  an 
excise  board,  consisting  of  the  mayor,  who  shall  be  ex- 
officio  member  and  the  chairman  thereof,  and  two  mem- 
bers elected  by  the  city  at  large,  who  shall  hold  their 
offices  for  two  years.  The  terms  of  all  elective  officers 
shall  commence  on  the  Tuesday  next  after  their  election 
and  continue  until  after  their  successors  are  elected  and 
qualified,"  etc. 

The  foregoing,  by  the  act  of  1897,  was  changed  so  as  to 
read  as  follows:  "Sec.  13.  *  *  *  At  the  first  annual 
election  under  the  provisions  of  this  act  there  shall  be 
elected  one  councilman  at  large  from  each  ward  of  such 
city  for  the  term  of  one  year,  and  at  the  expiration  of  the 
terms  of  such  eouncilmen  their  successors  shall  be  elected 
for  the  term  of  two  years,  at  such  annual  election.  Offi- 
cers whose  terms  are  unexpired,  except  eouncilmen  and 
members  of  excise  board,  shall  hold  their  offices  for  their 


254  ifEBRASKA  REPOBT^.  [Vol.  52 


8tat6y.  Stewart. 


unexpired  terms^  and  elections  shatl  be  made  as  vacancies 
occur.  The  terms  of  all  elective  officers  shall  commence 
on  Tuesday  next  after  their  election  and  continue  until 
their  successors  are  elected  and  qualified,"  etc.  (Session 
Laws,  1897,  ch.  14,  p.  141,  sec.  6.)  Among  other  changes 
of  the  original  section  13  effected  by  the  amendatory  sec- 
tion are:  First — The  term  of  councilmen  elected  in  1897 
was  reduced  from  two  years  to  one  year.  Second — The 
terms  of  councilmen  elected  in  1896  and  members  of  the 
excise  board  were  terminated.  Third — ^The  number  of 
councilmen  was  reduced  one-half.  Fourth — Councilmen 
are  required  to  be  chosen  by  the  electors  of  the  entir » 
city.  Fifths— It  abolishes  the  excise  and  police  board,  by 
omitting  from  the  new  section  13  the  provision  contained 
in  the  original  section  providing  for  its  creation. 

Attention  has  been  challenged  to  the  repeal  of  section 
10  of  the  old  law,  which  provided  for  the  dividing  of  the 
city  into  wards,  and  from  the  fact  of  such  repeal  it  is 
argued  that  ward  lines  have  been  effectually  destroyed 
and  obliterated,  and  the  authority  to  create  others  is 
taken  away,  therefore  the  amended  section  13,  so  far  as  it 
requires  the  election  of  "one  councilman  at  large  from 
each  ward  of  the  city,"  is  inoperative  and  void.  While 
the  power  to  create  or  change  the  wards  of  a  city  of  the 
class  of  Lincoln  is  withheld  by  the  amendatory  section, 
we  are  unable  to  agree  with  the  counsel  for  relators  that 
the  entire  system  of  ward  division  has  been  taken  away 
or  destroyed,  at  least  as  to  any  city  governed  by  the  old 
act  at  the  time  Senate  File  176  was  adopted.  The  rei)eal 
of  section  10  had  the  effect  alone  to  prevent  the  creating 
of  other  wards  or  the  changing  of  the  boundaries  then 
existing  at  the  date  of  such  repeal.  The  act  of  1897,  in 
at  least  two  sections,  recognizes  existing  wards  and  ward 
lines.  The  section  4  of  the  amendatory  act,  which  pur- 
ports to  amend  section  11  of  the  old  law,  declares  that 
precinct  lines  shall  correspond  to  ward  lines  in  any  city 
governed  by  the  act,  and  such  precinct  shall  agree  in 
number  with  the  ward  of  the  city  and  be  co-extensive 
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with  the  same.  And  the  amended  section  13,  under  con- 
sideration, likewise  recognizes  the  existence  of  wards 
theretofore  established,  by  requiring  the  election  of  "one 
councilman  at  large  from  each  ward  of  such  city  for  the 
term  of  one  year."  We  are  constrained  to  hold  that  while 
the  repeal  of  said  section  10  destroyed  or  took  away  the 
authority  to  create  wards,  it  did  not  have  the  effect  to 
abolish  existing  warda 

While  it  is  true  that  by  the  amended  section  13  the 
terms  of  office  of  one-half  of  the  existing  councilmen  were 
shortened  and  terminated,  said  amendatory  section  is 
not  invalid  for  that  reason.  The  precise  question  was  ad- 
judicated in  Douglas  County  v.  Timme,  32  Neb.,  272,  where 
it  was  distinctly  held:  "In  the  absence  of  any  constitu- 
tional prohibition  or  affirmative  provision  fixing  the  term 
of  office  of  any  officer,  or  his  compensation,  the  legislature 
may  change  such  term  or  compensation,  and  such  change 
of  term  or  compensation  will  apply  as  well  to  the  officers 
then  in  office  as  to  those  to  be  thereafter  elected."  The 
same  principle  applies  to  the  offices  of  councilmen.  The 
official  tenure  of  such  officers  is  not  fixed  by  the  constitu- 
tion,  and  hence  may  be  shortened  or  terminated  at  the 
will  of  the  legislature. 

As  already  indicated,  this  amendatory  section  13  wiped 
out  all  authority  for  the  creation  of  an  excise  and  police* 
board  in  cities  governed  by  the  act.  Did  this  have  the 
effect  to  invalidate  either  the  section  or  the  act  of  which 
it  forms  a  part?  It  is  inferable,  from  what  has  been 
said,  that  the  legislature  has  the  undoubted  right  to  abol- 
ish an  office  other  than  one  created  by  the  constitution 
itself.  The  law  for  that  purpose  must,  however,  be  con- 
stitutionally adopted.  That  is  certain.  By  section  31  of 
Senate  File  176  there  was  ingrafted  into  section  91  of  the 
old  law,  by  way  of  amendment,  a  clause  providing  for  the 
creation  of  a  board  of  fire  and  police  commissioners  in 
each  dty  governed  by  the  act,  the  appointment  of  the 
members  of  such  board  by  the  governor,  and  defining 
their  duties  and  powers.    This  precise  provision  was 
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under  consideration  in  State  v.  Tihhcts,  52  Neb.,  228,  and 
the  same  was  held  unconstitutional  and  void  because 
Kuch  provision  was  not  expressed  in  the  title  to  the  act, 
and  not  germane  to  the  subject-matter  of  the  original 
section  91  purported  to  be  amended.     The  reasons  there 
«?iven  for  that  conclusion  need  not  be  restated  here.    The 
new  subject-matter  injected  into  section  91,  relating  to 
{ he  creation  of  a  board  of  fire  and  police  commissioners, 
leing  unconstitutional,  the  next  question  to  be  deter- 
:nined  is  whether  such  provision  was  an  inducement  to 
the  passage  of  the  amendatory  section  13.     It  is  manifest 
tliat  such  clause  formed  one  of  the  principal  inducements 
lOr  the  amendment  of  section  13.     The  purpose  of  the 
legislature  was  not  to  abolish  the  excise  and  police  board 
;  ntirely,  but  rather  to  change  the  mode  of  selection  of  the 
members  thereof  from  an  election  by  the  qualified  voters 
of  the  city  to  an  appointment  by  the  governor.     It  is  true 
ihe  name  of  the  old  board  is  designated  in  the  statute  as 
*  excise  and  police  board,"  and  in  the  new  act  it  is  called 
'board  of  fire  and  police  commissioners,"  but  this  diflFer- 
c  nee  in  name  is  an  unimportant  consideration.     All  the 
iluties  which  had   theretofore   devolved   upon  the   old 
t  :)ard,  and  possibly  others,  were  by  the  new  act  cast  upon 
t  lu»  last  named  body.     The  legislature  would  never  have 
Muitted  from  the  amended  section  13  the  provision  in  the 
(  riginal  section  creating  an  excise  board  had  it  not  been 
for  the  adoption  of  the  new  section  91.     With  the  invalid 
portion  of  this  last  named  section  eliminated  therefrom, 
the  entire  amendatory  act  is  inoperative,  since  by  the 
second  proviso  of  section  25,  chapter  50,  Compiled  Stat- 
utes, the  exclusive  power  is  vested  in  the  excise  board  of 
the  cities  of  the  first  class  having  more  than  25,000  and 
less  than  80,000  inhabitants  to  license  the  selling  and 
giving  away   of  intoxicating   malt,   spirituous,   vinous, 
mixed  or  fermented  liquors  in  such  cities.  If  the  amended 
ection  13  stands,  and  the  invalid  portion  of  the  new 
section  91  is  rejected,  then  there  is  no  board  in  existence 
having  the  power  to  grant  liquor  licenses  in  the  city  of 
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Lincoln.  It  is  obyious,  from  a  mere  inspection  of  the  act 
of  1897,  that  this  situation  was  not  within  the  mind  of 
the  legislature  when  the  new  section  13  was  adopted, 
but  that  body  contemplated  that  it  had,  by  the  amenda- 
tory section  91,  made  ample  provision  for  the  licensing 
of  the  liquor  traffic.  It  is  very  evident  that  the  said 
amendatory  sections  13  and  91  must  fall  together,  since 
the  latter  was  the  consideration  for  the  passage  of  the 
former,  and  hence  the  original  sections  have  not  been 
superseded,  but  remain  in  full  force  and  effect. 

It  results  from  this  holding  that  the  city  council  of 
Lincoln  is  composed'  of  fourteen  members,  two  from  each 
of  the  wards  of  the  city.  The  respondents  Geisler  and 
Guthrie  were  elected  as  their  own  successors  to  the  coun- 
cil, and  it  is  patent  that  in  any  view  of  the  case  a  writ  of 
ouster  cannot  be  issued  against  them.  Five  of  the  re- 
lators claim  to  hold  over  on  the  ground  that  their  suc- 
cessors have  never  been  elected.  The  fact  that  the 
amended  section  13  is  invalid  does  not  vitiate  the  vote 
cast  for  the  respondents  in  April  last  for  councilmen.  The 
election  was  held  on  the  same  day  prescribed  therefor  by 
law,  before  the  attempted  amendment  of  the  city  charter. 
The  votes  were  cast  for  each  respondent  for  the  office  of 
councilman,  and  each  received  a  majority  of  the  votes  cast 
for  that  office  in  his  ward,  excepting  the  respondent 
Barth,  who  obtained  a  less  number  of  votes  in  his  ward 
than  did  William  Schroeder,  who  was  his  opposing  can- 
didate for  the  same  position.  It  is  argued  in  the  brief 
of  relators  that  the  respondents  were  elected  "councilmen 
at  large,"  which,  it  is  insisted,  is  not  the  same  office  desig- 
nated in  the  old  law.  There  is  no  substantial  foundation 
for  this  contention.  The  answer  avers  that  defendants 
were  each  elected  and  duly  qualified  councilmen  of  said 
city,  not  at  large,  and  the  demurrer  admits  the  same  to  be 
true.  Moreover,  the  new  law  did  not  purport  to  change 
the  office,  but  merely  the  election  constituency,  by  requir- 
ing councilmen  to  be  chosen  by  the  voters  of  the  entire 
ci^.  Such  undoubtedly  was  the  office  of  the  words  "at 
21 
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large"  in  the  sense  in  which  they  are  employed  in  the 
amendatory  section  13.  It  is  wholly  immaterial  that  re- 
spondents may  have  pursued  and  recognized  the  law  of 
1897,  and  ignored  the  old  one.  Six  of  them  were  elected 
to  the  city  council,  a  body  legally  composed  of  fourteen 
members,  and  have  duly  qualified  as  such;  hence,  as 
against  those  six,  none  of  the  relators  can  claim  the  offices 
as  hold-overs.  Mr.  Barth  not  having  received  the  major- 
ity of  the  votes  cast  in  his  ward  for  councilman,  was  not 
elected.  The  demurrer  to  the  answer  is  overruled  and 
the  action  will  be  dismissed  as  to  him  without  preju- 
dice, since  his  successful  competitor  for  the  office,  Mr. 
Schroeder,  is  not  a  party  to  the  suit,  nor  does  it  appear 
that  he  has  failed  to  quality.    As  to  the  other  respond- 

entBp  the 

Writ  is  dbnibs). 


GmOAGO,    BURLINCiTON  A   QUINOY    RAIUIOAD   C50MPANY, 

app£>li;eb,  v.  Jacob  Klbin,  Tbeasukeb  ow  Gage 
County,  appeixLant. 

FnJED  JuNX  26, 1S97.    No.  9160. 

1.  Counties:  TaxAlTIOw:  Limitation.  The  meaning  of  section  B,  article 
9,  of  the  constitution  is  that  county  authorities,  except  for  the 
special  reasons  mentioned  in  said  section,  shall  never  assess  taxes 
for  county  purposes  in  excess  of  15  mills  upon  the  dollar. 

2. :  Townships:  Taxation.  A  township  in  a  county  under  town- 
ship organization  is  an  independent  corporate  entity, — a  munici- 
pal corporation, — ^within  the  meaning  of  section  6,  article  9,  of  the 
constitution,  its  existence  authorized  by  that  instrument  and 
clothed  by  law  with  power  to  assess  taxes  upon  property  within 
its  Jurisdiction  for  such  purposes  as  the  legislature  has  declared 
to  be  township  purposes. 


8,  — — : : ,    What  Is  a  township  purpose,  and  what  taxes 

may  be  assessed  therefor,  and  by  whom  assessed,  are  matters  for 
determination  by  the  legislature. 

4.  Taxation:  Assessmsnt  and  Leyt.    To  assess  a  tax  la  to  adjadge 
and  determine  what  proportion  of  his  property  the  taxpayer  shall 
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contribute  to  the  public.  To  levy  a  tax  is  to  make  a  record  of 
this  determination  and  to  extend  the  assessment  against  the  tax- 
payer's property. 

:    :    CouT^TiES.    In    counties    under    township    organi- 


zation the  board  of  supervisors  may  assess  taxes  upon  all  tax- 
able property  in  the  county  for  county  purposes,  and  the  elect- 
ors of  the  township  in  which  such  property  is  situate  may  also 
assess  such  property  for  township  purposes;  and  although  the 
aggregate  taxes  so  assessed  exceed  15  mills  on  the  dollar,  such 
excess  is  not  void  for  that  reason,  although  the  taxes  so  assessed 
were  not  for  the  payment  of  a  debt  existing  at  the  adoption  of 
the  constitution  of  1875,  nor  for  a  purpose  authorized  by  a  vote  of 
the  people  of  such  county. 

APPEAL   from   the   district   court    of   Gage   county. 
Heard  below  before  Stull,  J.    Reversed. 

Slamuel  Rinakerj  R.  W.  Sahiriy  and  R.  8.  Biliby  for  appel- 
lant. 

References:  Wabash,  8f.  L.  &  P.  R.  Co.  v.  McCleave,  108 
111.,  368;  Yan  Horn  v.  State,  46  Neb.,  62;  8fate  v,  Douglas 
Counti/y  47  Neb.,  428;  Macon  County  v.  Iluidckoper,  134  U. 
S.,  332; 'State  v.  Misfiouri  P,  R.  Co,,  27  S.  W.  Rep.  [Mo.], 
367;  State  v.  Dodge  County,  8  Neb.,  125;  Curry  v.  District 
Township  of  Sioux  City,  17  N.  W.  R<^p.  [la.],  191;  Wright  v. 
Wabash,  St.  L.  d  P.  R.  Co.,  12  N.  E.  Rep.  [111.],  240;  Turner 
V.  Althaus,  6  Neb.,  54;  Pleuler  v.  State,  11  Neb.,  547;  Hills 
V.  City  of  Chicago,  60  111.,  90;  Newell  v.  People,  7  N.  Y.,  97; 
Gibbms  v.  Ogden,  9  Wheat.  [IJ.  S.],  188;  Hamilton  v.  St. 
Iiouis  County  Court,  15  Mo.,  3;  Salt  Creek  Township  v.  King 
Iron  Brvlge  Co.,  33  Pac.  Rep.  [K  ni.],  303;  Coutant  v.  Peo- 
ple, 11  Wend.  [N.  Y.],  511;  Moers  i\  City  of  Reading,  21  Pa. 
St,  188;  Lane  v.  Dornian,  3  Scam.  [111.],  238. 

Charles  F.  Manderson,  E.  R.  Duffte,  J.  W.  Deweese,  Janies 
E.  Kelbyj  and  A.  Hazlett,  contra. 

Keferences:  People  v.  Blodgett,  13  Mich.,  127;  Scott  v. 
Sanford,  19  How.  [U.  S.],  393;  Morgan  v.  Cree,  46  Yt.,  787; 
Morton  v.  Peck,  3  Wis.,  714;  State  v.  City  of  Milwaukee,  20 
Wis.,  87;  Watertawn  v.  Cmly,  20  Wis.,  502;  Crane  v.  City  of 
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Fond  du  Lac,  16  Wis*,  196;  State  v.  Missouri  P.  R.  Co.y  27  S. 
W.  Rep.  [Mo.],  367;  State  v.  County  Commissioners,  47  Neb., 
428;  City  of  Wahoo  v.  Reeder,  27  Neb.,  770;  CUy  of  Chicago 
V.  Larnedy  34  111.,  203. 

Bagan,  0. 

In  the  year  1896,  and  for  some  years  prior  thereto, 
Gage  county  was  under  township  organization.  In  said 
year  the  Chicago,  Burlington  &  Quincy  Railroad  Com- 
pany owned  certain  property  and  lines  of  railway  situate 
in  certain  townships  of  said  county.  In  said  year  the 
electors  of  said  townships,  at  their  annual  township 
meetings  provided  for  by  law,  assessed  for  township  pur- 
poses certain  taxes  upon  the  property  of  the  railway  com- 
pany situate  in  said  townships.  The  aggregate  of  these 
taxes  did  not  exceed  7  mills  on  the  dollar,  the  amount 
which  the  law  allowed  said  electors  to  assess  upon  prop- 
erty in  their  townships  for  township  purposes.  In  the 
same  year  the  board  of  supervisors  of  Gage  county  as- 
sessed the  property  of  the  railway  company  in  said  town- 
ships for  county  purposes.  The  aggregate  assessment 
made  by  the  county  board  did  not  exceed  15  mills  on  the 
dollar.  However,  the  aggregate  assessment  made  by  the 
electors  of  the  townships  and  the  supervisors  of  the 
county  exceeded  15  mills  on  the  dollar,  and  the  railway 
company  instituted  this  proceeding  against  the  county 
treasurer  of  Gage  county  to  enjoin  him  from  collecting 
the  excess  of  such  taxes  over  15  mills  on  the  dollar,  on  the 
ground  that  such  excess  was  void.  The  railway  com- 
pany had  a  decree  as  prayed  in  the  district  court  of  Gage 
county,  and  the  treasurer  has  appealed. 

1.  The  record  before  us  does  not  disclose  that  the  taxes 
assessed  by  the  electors  of  the  townships  against  the  ap- 
pellee's property  exceeded  the  legal  limit  of  7  mills  upon 
the  dollar,  nor  is  it  suggested  that  any  of  said  taxes  so 
assessed  by  the  township  electors  were  for  an  illegal  or 
an  unauthorized  purpose;  nor  does  the  record  disclose 
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that  the  assessment  made  upon  the  appellee's  property 
by  the  board  of  supervisors  of  Gage  county  for  county 
purposes  exceeded  the  legal  and  constitutional  limit  of  15 
mills  upon  the  dollar;  nor  is  it  suggested,  either  in  the 
record  or  the  argument,  that  any  of  the  taxes  assessed  by 
the  board  of  supervisors  of  said  county  were  assessed  for 
an  illegal  or  unauthorized  purpose.  Since  by  the  stat- 
utes of  the  state  the  electors  of  the  townships  of  counties 
under  township  organization  are  authorized  to  assess 
taxes  upon  the  property  in  their  townships  to  the  extent 
of  7  mills  ui)on  the  dollai',  and  not  prohibited  from  so  do- 
ing by  the  constitution,  and  since  the  board  of  supervisors 
of  counties  under  township  organization  are  authorized 
to  assess  taxes  upon  all  the  taxable  property  of  the 
county  for  county  purposes  to  the  extent  of  15  mills  upon 
the  dollar,  we  might  reverse  this  decree  and  dismiss  this 
proceeding  because  the  appellee  has  not  pointed  out  the 
illegality  of  any  particular  tax  assessed  by  the  board  of 
8ui)ervisors  or  the  townships;  but  the  question  involved 
is  too  important  to  be  decided  upon  a  technicality.  The 
theory  of  the  appellee,  and  presumably  the  theory  upon 
which  the  district  court  based  its  decree,  is  that  town- 
ship organization  was  unknown  in  this  state  at  the  time 
of  the  adoption  of  the  constitution  of  1875 ;  that  at  that 
time  the  fiscal  affairs  of  the  counties  of  the  state  were 
managed  by  a  board  of  commissioners,  who  assessed  all 
taxes  for  all  public  purposes,  except  state,  school  district, 
city,  and  village;  and  that  the  framers  of  the  constitution 
of  1875,  by  the  adoption  of  section  5,  article  9,  of  that 
instrument,  intended  that  the  aggregate  taxes  assessed 
upon  property  for  all  purposes,  except  state,  school  dis- 
trict, city,  and  village,  should  never  exceed  15  mills  upon 
the  dollar,  whether  the  county  was  under  township  or- 
ganization or  not;  that  prior  to  the  adoption  of  the  consti- 
tution the  taxes  now  assessed  by  townships  for  road, 
bridge,  and  other  township  purposes,  were  assessed  by 
the  county  commissioners  for  county  puri)oses;  that  the- 
taxes  now  assessed  by  townships  on  the  property  therein 
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for  township  purpo&es  are  in  triitli  and  in  fact  for  county 
purposes;  and  that  therefore  tlie  taxes  assc^ssed  by  said 
townships  Avhen  added  to  tl\e  taxes  asse  s  d  by  the  board 
of  supervisors  cannot  exceed  15  mills  upon  the  dollar, 
except  they  be  assessed  for  the  p\ir[)()se  of  ])aying  an  in- 
debtedness existing  at  the  tinic^  of  the  ad.'>])ti()n  of  the 
constitution  of  1875,  or  for  a  purpose  authorized  by  a  vote 
of  the  people  of  such  county. 

The  justness  of  this  argument  appeals  with  great  force 
to  this  coui-t;  and  it  would  alTord  us  i)h^  isurc  to  be  able 
to  adopt  this  construction  of  the  const ilul ion,  as  the 
writer  at  least  is  persmuled  that  one  of  the  crying  evils 
of  the  times  is  the  legal  coniis'-ation  of  the  citizens'  prop- 
erty under  tlie  name  or  guise  of  taxation.  But  we  are 
not  at  liberty  to  adopt  this  constniction.  Both  upon 
principle  and  authority  we  think  the  construction  erro- 
neous. Section  5,  article  9,  of  tlie  constitution  provides: 
"County  authorities  shall  never  ass(^ss  taxes  the  aggre- 
gate of  which  shall  exceinl  one  and  one-half  dollars  per 
one  hundred  dollars  valuation,  excci)t  for  the  payment 
of  indebtedness  existing  at  the  ad()])tion  of  this  constitu- 
tion, unless  authorized  by  a  vote*  of  the  people- of  the 
county."  Section  6  of  said  article  is  as  follows:  "The 
legislature  may  vest  the  corporate  authorities  of  cities, 
towns,  and  villages  with  i)ower  to  make  local  improve- 
ments  by  special  asj^essment  or  by  special  taxation  of 
property  benefited.  For  all  other  corporate  purposes,  all 
municiiial  corporitions  may  be  vested  with  authority  to 
assess  and  collect  taxes,  but  such  taxes  shall  be  uniform 
in  respiH't  to  p.' rsons  and  propi^rty  within  the  jurisdiction 
of  the  body  imposing  the  sanu^"  Section  5,  article  10, 
of  the  constitution  is  as  follows:  "The  legislature  shall 
provide  by  general  law  for  towiislii])  organization,  under 
which  any  county  may  organize  >^'Ilelleve^  a  majority  of 
the  legal  voters  of  such  count 3^  voting  at  any  general  elec- 
tion shall  so  determine,"  etc. 

Looking  to  all  these  provisions  we  tliink  the  framers 
of  that  instrument  committed  to  the  legislature  the 
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power  to  adopt  one  of  two  systems  of  county  govern- 
ment,— either  to  commit  the  management  of  the  fiscal  and 
other  affairs  of  a  county  to  some  board,  person,  or  tribu- 
nal, "which  should  determine  and  assess  the  taxes  neces- 
sary for  the  carrying  on  of  the  county  government,  in 
which  event  the  taxes  so  assessed  should  not  exceed  15 
mills  upon  the  dollar,  or  that  the  legislature  should  by 
law  prescribe  a  system  of  township  organization  by  which 
the  affairs  of  the  various  townships  of  a  county  should  be 
managed  by  the  electors  thereof,  or  some  board  or  tri- 
bunal prescribed  by  law,  and  that  these  townships  so  con- 
stituted should  assess  such  taxes  upon  the  property 
therein  for  township  purposes  as  they  might  see  fit, — 
keeping  within  the  limits  prescribed  by  the  legislature; 
that  it  was  perfectly  competent  for  the  legislature  in  de- 
vising a  scheme  of  township  government  to  divide  be- 
tween a  board  of  supervisors  of  a  county  having  township 
organization,  and  the  townships  thereof,  the  performance 
of  the  duties, — the  assessing  and  collecting  of  taxes^ — 
which  prior  to  the  adoption  of  the  constitution  devolved 
entirely  upon  the  boaxd  or  tribunal  invested  with  the 
management  of  the  affairs  of  the  county. 

Counsel  for  the  appellee  insist,  with  much  force,  it  must 
be  confessed,  that  it  was  not  the  intention  of  the  framers 
of  the  constitution  to  permit  counties  under  township 
organization  to  assess  taxes  to  a  greater  extent  for  what 
are  in  fact  county  purposes  than  such  a  county  could 
have  lawfully  assessed  had  not  the  county  adopted  town- 
ship organization.  On  the  contrary,  we  think  this  very 
contingency  was  in  the  mind  of  the  framers  of  the  consti- 
tution. They  knew,  and  must  have  known,  that  the  gov- 
ernment of  a  county  under  township  organization  might 
be  more  expensive  than  one  governed  by  a  board  of 
county  commissioners.  They  also  knew  that  many  of  the 
people  of  this  commonwealth  are  advocates  of  township 
government,  on  the  theory  that  the  power  which  adminis- 
ters their  affairs  and  which  assesses  the  taxes  upon  their 
property  is  nearer  and  more  easily  controlled  by  them 
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under  township  organization.  Indeed  the  system  of 
township  organization,  or  the  direct  government  of  the 
affairs  of  a  township  by  the  inhabitants  thereof,  is  the 
oldest  form  of  democracy  known  to  the  Aryan  race; 
and  this  system  of  government  was  styled  by  Thomas 
Jefferson  as  "the  wisest  invention  ever  devised  by  the  wit 
of  man  for  the  perfect  exercise  of  self-government  and  for 
its  preservation."  (3  Bryce,  American  Commonwealth 
[3d  ed.],  p.  595.)  At  the  time  the  present  constitution 
was  adopted  certain  state  oflScers,  styled  the  "state  board 
of  equalization,"  assessed  taxes  upon  all  the  property  of 
the  state  for  state  purposes.  The  officers  of  the  various 
school  districts  of  the  state  assessed  taxes  upon  the  prop- 
erty in  their  jurisdiction  for  school  purposes.  City  and 
village  authorities  assessed  taxes  upon  the  property  in 
their  respective  municipalities  for  their  own  purposes, 
and  the  county  authorities  assessed  taxes  upon  the  prop- 
erty in  the  county  for  county  purposes.  The  constitu- 
tion of  1875  did  not  change  this  method  of  assessing 
taxes.  It  did  not  forbid  its  continuance  and  the  system 
is  in  force  at  the  present  time.  We  think  that  the  limita- 
tion found  in  section  5,  article  9,  of  the  constitution  is 
tliat  c(,unty  authorities  shall  never  assess  taxes  lor 
county  purposes  in  excess  of  15  mills  upon  the  dollar;  and 
that  a  township  in  a  county  under  township  organization 
is  a  municipal  corporation  within  the  meaning  of  section 
6,  article  9;  and  the  legislature  is  clothed  with  authority 
by  the  constitution  to  authorize  such  township  to  assess 
such  taxes  upon  the  property  therein  for  township  pur- 
poses as  it  may  deem  expedient;  that  the  board  of  super- 
visors of  counties  under  township  organization  have  no 
authority,  as  the  law  now  exists,  to  assess  taxes  for  town- 
ship pui-poses  any  more  than  they  have  authority  to  as- 
sess taxes  for  school  district,  city,  village,  or  state  pur- 
XK>ses.  What  is  a  townsliip,  and  what  a  county,  purpose, 
is  a  matter  for  the  legislature.  How  much  tax  and  by 
whom  it  may  be  assessed  for  township  purposes  is  a  mat- 
^'  r  for  the  legislature.     In  the  case  at  bar  it  appears  that 
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the  township  electors  assessed  the  taxes  complained  of 
for  township  purposes  in  accordance  with  the  statutes  in 
force.  They  were  properly  certified  to  the  county  clerk 
of  Gage  county  according  to  the  statute  in  force,  and 
these  taxes  were  then  levied  by  the  board  of  supervisors 
— practically  by  the  clerk  of  the  county — upon  the  prop- 
erty in  the  townships;  but  the  legislature  has  not  seen 
fit  to  confer  upon  boards  of  supervisors  the  power  to  as- 
sess taxes  for  township  purposes.  To  assess  a  tax  is  to 
adjudge  and  determine  what  proportion  of  his  property 
the  taxpayer  shall  contribute  to  the  public.  To  levy  a 
tax  is  to  make  a  record  of  this  determination,  and  to  ex- 
tend the  assessment  against  the  taxpayer's  property. 
The  constitution  gives  to  county  authorities  the  power  to 
assess  taxes  only  for  county  purposes.  No  statute  of  this 
state  confers  or  attempts  to  .confer  upon  townships,  in 
counties  under  township  organization,  authority  to  asses.^ 
a  tax  for  anything  but  a  township  purpose.  In  other 
words,  a  township  in  counties  under  township  organiza- 
tion is  an  independent  corporate  entity,  authorized  by  the 
constitution  and  vested  by  the  legislature  with  power 
to  assess  taxes  upon  all  the- property  therein  for  such 
purpose  as  the  legislature  has  declared  to  be  township 
purposes.  If  we  assume  that  the  taxes  in  controversy 
here  were  levied  by  the  board  of  supervisors  of  Gage 
county  in  pursuance  of  section  77  of  the  revenue  law  of 
the  state,  and  that  such  taxes  exceed  15  mills  upon  the 
dollar  valuation,  it  does  not  follow  that  the  excess  over  15 
mills  is  void,  because  the  command  of  the  constitution 
is  not  that  the  county  authorities  shall  not  levy  taxes  in 
excess  of  15  mills  upon  the  dollar,  but  that  they  shall  not 
assess  such  taxes.  These  views  find  support  in  Wabash, 
St.  L.  &  P.  R.  Co.  V.  McCleave,  108  111.,  368.  This  was  a 
case  strikingly  like  the  one  at  bar,  and  in  said  case  the 
supreme  court  of  Illinois  construed  section  8,  article  9, 
of  their  constitution,  which  is  identical  with  section  5, 
article  9,  of  the  constitution  of  this  state,  except  in  the 
Illinois  constitution  the  limit  of  taxes  which  may  be  an^ 
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sessed  by  the  county  authorities  is  75  cents  on  flOO  and  in 
ours  it  is  |1.50  upon  f  100.  This  case  was  followed  and 
reaffirmed  in  Wright  v.  Wabash,  St.  L.dP.  B.  Co.,  12  N.  E. 
Rep.  [111.],  240.  To  the  same  effect  see  Macon  County  v. 
Huidekopery  134  U.  S.,  332,  in  which  a  provision  of  the 
constitution  of  the  state  of  Missouri  similar  to  section  5, 
article  9,  of  our  constitution  was  examined  by  the  su- 
preme court  of  the  United  States  and  the  same  construc- 
tion placed  thereon  that  was  reached  by  the  supreme 
court  of  Illinois  in  the  cases  just  cited.  It  is  true  that  the 
supreme  court  of  the  state  of  Missouri,  in  State  v.  Missouri 
P.  R.  Co.,  27  S.  W.  Rep.,  367,  has  placed  a  different 
construction  upon  their  constitution  from  the  construc- 
tion placed  thereon  by  the  supreme  court  of  the  United 
States.  And  since  the  constitutions  of  Illinois,  Missouri, 
and  Nebraska  are  similar,  in  respect  to  the  matter  under 
consideration  here,  the  supreme  court  of  Missouri  has 
placed  a  different  construction  upon  the  language  of  the 
Illinois  and  Nebraska  constitutions  from  that  placed 
thereon  by  the  supreme  court  of  Illinois.  But  since  this 
provision  of  our  constitution  was  copied  from  that  of 
Illinois,  and  since  the  supreme  court  of  that  state  has 
construed  the  section  of  the  constitution  under  considera- 
tion, if  we  were  govei*ned  entirely  in  this  case  by  pre- 
cedent we  should  cheerfully  follow  the  construction 
placed  on  the  constitution  by  the  supreme  court  of  Illi- 
nois. As  already  stated,  the  appellee's  contention  is  that 
the  framers  of  our  constitution  and  the  people  who 
adopted  it  understood  and  intended  that  all  taxes  to  be 
levied  by  townships  in  counties  under  township  organi- 
zation were  county  taxes  and  included  in  the  limitation 
of  15  mills  upon  the  dollar  which  county  authorities  were 
then  authorized  to  assess. 

One  other  argument  of  appellee  in  support  of  this  con- 
tention deserves  consideration.  It  is  said  that  section  5, 
article  10,  of  the  Illinois  constitution  of  1870,  from  which 
section  5,  article  10,  of  our  constitution  was  copied,  con- 
tained a  provision  which  was  omitted  from  our  consti- 
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lution  and  that  provision  is  as  follows,  commencing 
after  the  word  "determine,"  found  in  section  5,  article  10, 
of  our  constitution:  "And  whenever  any  county  shall 
adopt  township  organization  so  much  of  this  constitution 
as  provides  for  the  management  of  the  fiscal  concerns  of 
the  said  county  by  the  board  of  county  commissioners 
may  be  dispensed  with  and  the  affairs  of  said  county  may 
be  transacted  in  such  manner  as  the  general  assembly 
may  provide."  It  is  said  that  the  reason  why  this  provis- 
ion of  the  Illinois  constitution  was  omitted  from  ours  is : 
"When  our  constitution  was  adopted  the  whole  taxing 
power  was  vested  in  the  county  authorities.  The  consti- 
tution limited  the  levy  which  these  authorities  were  au- 
thorized to  make,  and  that  no  possible  scheme  might  b  ' 
devised  to  evade  the  imposed  limit,  the  taxing  power  was 
continued  in  the  county  authorities  on  whom  the  limit 
was  fixed,  and  the  Illinois  plan  of  allowing  the  legislat- 
ure to  formulate  some  other  scheme  of  conducting  the  af- 
fairs of  the  county,  on  the  adoption  of  township  organiza 
tion,  was  rejected  and  repudiated.  The  taxing  power 
was  to  continue  where  it  had  always  been,  so  that  no 
question  could  ever  be  raised  as  to  the  application  of  the 
limitation  imposed  by  the  constitution."  Plausible  as 
this  argument  seems,  it  is  not  tenable.  It  is  true  that 
the  provisions  of  our  constitution  under  consideration 
IwTo  were  all  taken  from  the  Illinois  constitution  of  1870. 
But  the  first  constitution  of  the  state  of  Illinois,  adopted 
in  the  year  1818,  contains  no  reference  whatever  to  any 
such  a  thing  as  township  organization,  nor  did  it  provide 
or  prescribe  anything  in  reference  to  the  government  or 
fiscal  management  of  the  affairs  of  the  counties  of  the 
state.  The  Illinois  constitution  of  1848  committed  the 
management  of  the  fiscal  and  other  affairs  of  the  counties 
to  a  county  court,  consisting  of  a  county  judge  and  one 
OP  more  justices  of  the  peace.  Sections  17,  18j  and  19, 
article  5,  of  the  constitution  of  the  state  of  Illinois  of 
1848,  and  section  6  of  article  7  of  said  constitution,  after 
providing  that  the  general  assembly  should  provide  by 
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law  for  township  organization,  declared  that  when  any 
county  should  adopt  township  organization  that  "so 
much  of  this  constitution  as  provides  for  the  manage- 
ment of  the  fiscal  concerns  of  the  said  county  by  the 
county  court  may  be  dispensed  with  and  the  affairs  of 
said  county  may  be  transacted  in  such  manner  as  the 
general  assembly  may  provide/'  The  Illinois  constitu- 
tion of  1870,  article  10,  section  6,  commits  the  manage- 
ment of  the  fiscal  and  other  affairs  of  counties  not  under 
township  organization  to  three  officers,  styled  "the  board 
of  county  commissioners,'*  and  section  5  of  said  article 
provided  that  the  legislature  should  by  general  law  pro- 
vide for  township  organization,  and  then  declared  that 
"so  much  of  this  constitution  as  provides  for  the  manage- 
ment of  the  fiscal  concerns  of  the  said  county  by  the 
board  of  county  commissioners  may  be  dispensed  with 
and  the  affairs  of  such  county  may  be  transacted  in  such 
manner  as  the  general  assembly  may  provide."  It  will 
thus  be  seen  that  it  was  necessary  for  the  framers  of  the 
Illinois  constitution  of  1870  to  retain  therein  that  part  of 
article  5,  section  10  thereof,  which  was  omitted  from  our 
constitution.  Otherwise  the  constitution  itself  would 
have  left  the  subject  of  county  government  in  cases  where 
counties  had  adopted  township  organization  ambiguouB; 
but  there  was  no  necessity  for  copying  the  provision  al- 
luded to  into  section  5,  article  10,  of  our  constitution,  be- 
cause section  4  of  said  article  provided :  "The  legislature 
shall  provide  by  law  for  the  election  of  such  county  and 
township  officers  as  may  be  necessary."  In  other  words> 
it  was  necessary  for  the  framers  of  the  Illinois  constitu- 
tion of  1870  to  make  some  provision  for  the  management 
of  counties  that  might  adopt  township  organization,  be- 
cause, as  the  constitution  of  1848  then  stood,  the  af- 
fairs of  counties  as  then  managed  were  to  be  managed 
by  a  board  of  commissioners.  But  when  the  present 
constitution  of  Nebraska  was  adopted  the  constitution 
of  1866  was  in  force,  and  that  did  not  prescribe  or  at- 
tempt to  prescribe  by  whom  the  fiscal  and  other  affairs  ' 
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of  connties  should  be  managed.  That  matter  was  by 
that  constitution  left  to  the  legislature,  and  the  constitu- 
tion of  1875  has  still  left  it  to  the  legislature  to  determine 
by  whom  the  fiscal  and  other  affairs  of  all  counties  shall 
be  managed  and  conducted. 

We  conclude,  therefore,  that  in  counties  under  town- 
ship organization  the  board  of  supervisors  may  assess 
taxes  upon  all  the  taxable  property  in  the  county  for 
county  purposes,  and  the  electors  of  the  various  town- 
ships may  assess  taxes  for  township  purposes  upon  all  the 
proi)erty  in  the  townships;  and  that,  although  the  aggre- 
gate of  the  taxes  so  assessed  exceeds  15  mills  upon  the 
dollar  valuation,  such  excess  is  not  for  that  reason  void, 
even  though  the  taxes  so  assessed  were  not  for  the  pay- 
ment of  a  debt  existing  at  the  adoption  of  the  constitu- 
tion of  1875,  nor  for  a  purpose  authorized  by  a  vote  of  the 
people  of  such  county.  The  decree  of  the  district  court 
is  reversed  and  the  action  dismissed. 


Bbybbsed  and  dismissed. 


\i 


CASES 


AKGUED  AND  DETERMINED 


IM  THB 


SUPREME  COURT  OF  NEBRASKA, 


SEPTEMBER  TERM,  A.  D.  1897. 


PRESENT: 

How.  A.  M.  POST,  Chief  Justiob. 

How.  T.  O.  C.  HARRISON,  )  r„^„. 
How.  T.  L.  NOKVAL,  }  Judobs. 

Hon.  ROBEKT  KYAN,      ) 

Hon.  JOHN  M.  RAG  AN,  V  Commissiowbrs. 

Hon.  FRANK  IRVINE,     ) 


58    271 

W.  H.  Learn  et  al.  v.  R.  A.  Upstill.  *^^  ^ 

Filed  September  22, 1897.    No.  7S79. 

1.  Principal  and  Agent.    One  who,  as  agent,  assumes  to  represent  a 

principal  who  has  no  legal  existence  or  status,  is  himself  liable. 

2.  Statute  of  Frauds:  Obiginal  Promise  to  Pay  for  Improvements. 

Heldf  That  the  contract  declared  on  is  not  a  conditional  one  to 
answer  for  the  debt  of  another,  but  an  original  undertaking. 

3.  Improvement  of  Highway:  Actiow  fob  Labor  and  Materials: 

Judgment  fob  Plaintiff.    Damages  held  not  excessive. 

4.  Principal  and  Agent:  Evidence  of  AoENcnr.    Evidence  examined, 

and  held  not  to  sustain  the  verdict  as  to  the  defendant  Kyner. 

Error  from  the  district  court  of  Brown  county.     Tried 
below  before  Bartow,  J.    Affirmed  in  part. 

(271) 


272  NEBRASKA  REPOETS.  [Vol.52 


Learn  t.  Upstlll. 


J.  8.  Davisson  and  Hunger  &  Courtrighty  for  plaaatiffs  in 
error. 

P.  D.  McAndrew  and  L.  K.  Alder,  contra. 

NOBVAL,  J. 

This  action  was  instituted  by  R.  A.  Upstill  against  W. 
H.  Learn  and  others  to  recover  for  labor  performed  and 
materials  furnished  by  plaintiff  in  the  opening  and 
improvement  of  a  public  highway.  A  verdict  was 
returned  for  plaintiff  below  for  $427.92,  and  from  the 
judgment  rendered  thereon  the  defendants  have  prose- 
cuted separate  petitions  in  error. 

The  petition  in  the  court  below  alleges  that  "on  or  about 
the  8th  day  of  January,  1892,  at  a  public  meeting  of  the 
citizens  of  the  village  of  Long  Pine,  Nebraska,  the  defend- 
ants were  appointed  and  constituted  a  committee  by  said 
public  meeting  to  open  and  improve  a  certain  public  road 
leading  from  the  Niobrara  river  to  the  said  village  of  Long 
Pine,  and  to  hire  workmen  to  saw  lumber  to  build  bridges, 
to  haul  lumber  and  to  work  and  grade  said  road,  put  the 
same  in  good  repair  for  travel^  and  to  furnish  all  necessary 
material  therefor;  that  the  defendants,  on  or  about  said 
date,  employed  this  plaintiff  to  labor  on  said  road,  to  saw 
lumber  for  bridges  and  to  build  bridges,  and  to  haul 
lumber  for  that  purpose  and  to  furnish  material  therefor, 
and  individually  guarantied  the  pay  of  this  plaintiff  for 
doing  said  work  and  furnishing  said  material,  and  as  indi- 
viduals promised  to  see  him  paid  therefor,  and  agreed  that 
this  plaintiff  should  have  the  sum  of  f 22.50  for  each  one 
thousand  feet  of  lumber  sawed  and  furnished  by  him,  and 
agreed  to  pay  him  the  sum  of  f  25  for  building  each  bridge 
and  to  pay  him  reasonable  prices  for  all  other  work  and 
material  done  and  furnished  by  him;  that  this  plaintiff  did 
labor  on  said  road,  build  bridges,  and  furnish  materiaJ 
therefor  in  fulfillment  of  said  contract  verbally  entered 
into  with  said  defendant,  as  specified  in  the  following 
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schedule:  ♦  ♦  »  That  the  defendante,  by  tlieir  chair- 
maiiy  said  W.  H.  Learn,  did  oversee  and  superintend  said 
work,  and  from  time  to  time  between  the  8th  day  of 
Januaiy,  1892,  and  August  26,  1893,  did  direet  this 
plaintiff  where  to  build  said  bridges,  saw  said  lumber, 
where  to  grade  said  i"oads,  build  culverts,  and  how  and 
where  to  procui^e  said  material,  and  that  this  plaintiff 
worked,  labored,  and  furnished  said  material  according 
to  the  directions  of  said  W.  H.  Learn;  that  no  part  of 
the  said  debt  has  been  paid  except  the  following  items: 
•  •  *  Making  a  total  credit  of  $263.30,  and  leaving 
BB  balance  due  tJiis  plaintiff  in  the  sum  of  $424.65;  that 
the  charges  made  for  the  several  items  herein  are  the 
reasonable  and  fair  Values  thereof."  The  answer  of  the 
defendants  was  a  general  denial. 

At  the  beginning  of  the  trial  defendants  objected  to  the 
iBtroduction  of  any  evidence,  because  the  petition  did  not 
staite  a  cause  of  action.  The  overruling  of  this  objection 
is  the  first  matter  urged  upon  our  attention,  it  being 
insisted  that  plaintiff's  action  is  grounded  upon  a  verbal 
contract  to  answer  for  the  debt  of  anotlier,  and  therefore 
within  the  statute  of  frauds  and  void.  The  petition  does 
not  purport  to  declare  upon  a  contract  or  undeilaking  to 
pay  the  debt  of  anqther,  but  upon  tJie  direct  and  uncondi- 
tional promise  of  the  defendants  alone.  While  the 
pleading  uses  the  words  "individually  guarantied  the  pay 
of  this  plaintiff,"  from  the  employ ment  of  which,  standing 
alone,  a  conditional  undertaking  might  be  inferred,  the 
other  averments  make  it  perfectly  plain  that  a  recovery 
wafi  sought  against  the  defendants  upon  their  original 
individual  undertaking,  and  not  upon  a  niei^  collateral 
promise.  The  pleading  charges  that  the  defendants  were 
appointed  a  committee  by  a  public  meeting  of  citizens  of 
Long  Pine  to  cause  the  public  highway  to  be  opened  and 
iiBfpix>ved.  The  defendants  then,  in  that  view,  were  the 
a^nts  of  a  principal  which  had  no  legal  existence  or 
responsibility,  and  the  petition  discloses  that  they 
pledged  their  own  individual  responsibility,  and  that  the 
22 
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credit  was  given  to  them  personally  and  not  to  their 
irresponsible  principal.  This  being  true,  a  cause  of 
action  is  stated  against  them. 

In  Eichbaum  v.  Irons^  6  W.  &  S.  [Pa.],  67,  the  members  of 
a  committee  appointed  by  a  political  meeting  for  that 
purpose  ordered  a  free  public  dinner  for  the  party,  and  it 
was  held  that  the  members  were  personally  liable.  Chief 
Justice  Gibson,  in  delivering  the  opinion  of  the  court, 
observed:  "Now  it  will  not  be  pretended  that  nobody 
was  responsible  to  the  plaintiff  for  the  order;  and  if  the 
defendants  were  not,  who  else  was?  Were  they  to  be 
viewed  as  the  agents  of  a  club,  we  would  have  some- 
thing palpable  to  deal  with.  The  question  would  be, 
whether  they  had  become  personally  liable  by  having 
exceeded  their  authority,  or  whether  they  had  not  con- 
tracted on  the  credit  of  their  constituents.  But  a  club  is 
a  definite  association,  organized  for  indefinite  existence; 
not  an  ephemeral  meeting,  for  a  particular  occasion,  to  be 
lost  in  the  crowd  at  its  dissolution^  It  would  be  unrea- 
sonable to  presume  that  the  plaintiff  agreed  to  trust  to  a 
responsibility  so  desperate,  or  furnish  a  dinner  on  the 
credit  of  a  meeting  which  had  vanished  into  nothing.  It 
was  already  defunct;  and  we  are  not  to  imagine  that  the 
plaintiff  consented  to  look  to  a  body  which  had  lost  its 
individuality  by  the  dispersion  of  its  members  in  the  gen- 
eral mass.  *  *  *  In  a  case  like  this^  the  usual  pre- 
sumption of  credit  is  inverted;  and,  in  the  absence  ot 
evidence  to  the  contrary,  the  vendor  is  supposed  to  have 
relied  on  the  responsibility  of  the  persons  who  gave  the 
order.^' 

In  Levyis  v.  Tiltoriy  64  la.,  220,  the  court,  in  construing  a 
case  with  somewhat  anaJogoiis  facts,  use  this  language: 
"But  it  is  said,  these  defendants  did  not  contract  They 
certainly  represented  that  they  had  a  principal  for  whom 
they  had  authority  to  contract.  They,  for  or  on  behalf  of 
an  alleged  principal,  contracted  that  such  principal  would 
do  aaid  perform  certain  things.  As  we  have  said,  there  is 
no  principal,  and  it  seems  to  us  that  the  defendants  should 
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be  held  liable,  and  that  it  is  immaterial  whether  they  be 
so  held,  because  they  held  themselves  out  as  agents  for  a 
principal  that  had  no  existence,  or  on  the  ground  tliat 
they  must,  under  the  contract,  be  regarded  as  principals, 
for  the  simple  reason  that  there  is  no  other  principal  in 
existence."  The  same  doctrine  is  recognized  in  Mechem, 
Agency,  sec.  557;  Blakely  v.  Bennecker^  59  Mo.,  193;  Steele 
V.  McElrotfj  1  Sneed  [Tenn.],  341;  Winona  Lumber  Co.  v. 
Churchy  62  N.  W.  Rep.  [S.  D.],  107,  and  cases  cited.  See, 
also,  lAndsey  v.  Heaton,  27  Neb.,  662. 

There  was  evidence  before  the  jury  tending  to  sustain 
the  averments  of  the  petition,  and  that  credit  alone  was 
given  by  plaintiff  to  the  defendants,  and  also  testimony 
from  which  the  inference  might  be  drawn  that  the  defend- 
ants did  not  undertake  to  be  bound  beyond  the  amount 
which  should  be  collected  from  the  citizens  of  Long  Pine. 
The  evidence,  while  conflicting,  was  suflftcient  to  sustain 
the  averments  of  the  petition  as  to  all  the  defendants, 
excepting  Mr.  Kyner.  He  and  plaintiff  were  enemies  of 
long  standing.  They  never  had  any  conversation  upon 
the  subject  of  the  contract,  or  with  reference  to  the  fur- 
nishing of  any  labor  or  materials  thereunder.  His  co- 
defendants  were  not  shown  to  have  been  authorized  to 
act  for  him,  although  Upstill  testified  substantially  that 
Learn  claimed  authority  to  represent  Kyner.  But  agency 
cannot  be  proven  by  the  declaration  of  one  assuming  to 
act  as  such.     {Burke  v.  Frye^  44  Neb.,  223.) 

CJomplaint  is  made  of  the  ruling  of  the  court  below  in 
permitting  plaintiff,  on  rebuttal,  to  prove  the  contents  of 
a  subscription  paper,  and  refusing  to  strike  the  testimony 
out  of  the  record.  While  we  do  not  think  sufficient  foun- 
dation had  been  laid  for  secondary  evidence  of  what  the 
paper  contained^  we  are  clearly  of  the  opinion  that  the 
testimony  objected  to  could  not  have  prejudiced  the  de- 
fendants, or  either  of  them.  The  answer  of  the  witness 
was:  **Tlie  paper  stated  that  there  was  a  committee 
organized,  and  in  that  paper  the  names  of  Mr.  Bull  and 
Kyner  and  Shavers  were  mentioned  and  for  the  purpose  of 
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making  a  road  from  the  mouth  of  Pine  creek  to  the  top  of 
Mike  Keman's  hill."  Substantially  the  same  fact  was 
established  by  other  testimony  without  objection;  hence 
no  prejudicial  error. 

The  contentioA  that  the  verdict  is  excessive  is  without 
merit,  in  view  of  the  following  admissions  appearing  on 
pages  15  and  16  of  the  bill  of  exceptions: 

"Mr.  Courtright:  For  the  purposes  of  saviug  time 
defendants  concede  there  is  no  dispute  over  the  quantity 
of  the  material  or  the  value  of  the  price  charged,  except  as 
to  the  price  for  the  lumber.     That  we  dispute. 

"Mr.  Alder:  Then  you  admit  the  amounts  of  the  labor 
done  and  the  reasonableness  of  the  price  charged? 

"Mr.  Courtright :  Yes. 

"Mr.  Alder:  And  you  also  admit  the  amounts  of  the 
balances  to  be  correct? 

"Mr.  Courtright:  Yes,  except  as  to  the  price  of  lumber, 
and  Mr.  Learn  suggests  perhaps  there  is  some  dispute  as 
to  the  payments. 

"Court:  There  was  nothing  said  about  the  payments 
in  the  admissioh. 

"Mr.  Courtright:  Of  course  we  deny  any  liability  at  all. 
And  defendants  now  concede  that  there  is  no  dispute  as 
to  the  price  of  the  lumber." 

By  the  foregoing  every  issue  for  the  jury  to  pass  upon 
was  eliminated,  excepting  the  single  one  whether  the 
defendants  were  liable  upon  the  contract.  If  the  jury 
found  by  the  evdence  that  they  were  so  bound,  plaintiff 
was  entitled  to  a  verdict  for  the  full  amount  claimed,  and 
nothing  less.  The  damages  are  not  excessive,  and  the 
evidence  sustains  the  judgment  as  to  the  defendants 
Learn  and  Shavers. 

Complaint  is  made  of  the  giving  of  the  following  in- 
struction : 

"2.  You  are  instructed  that  the  burden  of  proof  in  this 
case  rests  upon  the  plaintiff,  to  prove  by  a  preponderance 
of  the  evidence  all  the  material  allegations  of  his  petitiwi. 
The  material  allegations  in  this  case  are:  (1)  The  employ- 
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meiKt  of  the  plaintiff  by  the  defendants,  or  one  or  more  of 
themi,  as  a  committee,  or  as  individuals,  to  do  the  work 
and  furnish  the  materials  as  charged  in  the  petition ;  (2) 
the  doing  of  the  work  and  furnishing  of  the  materials  by 
the  plaintiff  in  pursuance  of  the  employment;  (3)  the 
reasonableness  and  fairness  of  the  prices  charged  for  the 
work  and  materials,  about  which  in  this  case  there  is  no 
dispute,  the  defendants  having  admitted  these  facts;  and 
(4)  the  amount  remaining  due  and  unpaid  for  the  work 
and  material.'' 

It  is  argued  that  the  foregoing  is  erroneous,  in  that  it 
omitted  to  submit  to  the  jury  the  following  material 
issues:  Whether  the  defendants  acted  in  a  representative 
capacity  in  making  the  contract,  and  did  they  guaranty 
the  pay?  The  petition  tendered  no  such  issue.  As 
already  stated,  the  action  is  not  upon  a  contract  of  guar- 
amty,  but  an  original  promise.  The  only  thing  for  the 
jury  to  determine  to  justify  a  verdict  for  the  plaintiff  was : 
First,  that  he  wa«  employed  by  one  or  more  of  the  defend- 
ants; second,  that  he  performed  the  work  and  furnished 
the  material  in  question;  third,  the  value  thereof;  and 
fourth,  the  amount  remaining  unpaid.  These  points  were 
all  fully  and  fairly  submitted  to  the  jury.  It  is  also  urged 
that  this  instruction  is  faulty  because  it  implies  that  the 
em^ployment  by  one  of  the  defendants  would  bind  them 
all.  This  is  an  unfair  criticism  of  the  language.  The  fact 
that  the  jury  were  told  that  one  of  the  material  issues  was 
whether  the  contract  was  made  by  the  defendant  or  one  or 
more  of  them,  did  not  authorize  a  finding  against  all  of  the 
defendants  if  the  evidence  showed  the  contract  was  made 
by  one  of  them  alone.  The  jury  must  have  so  understood 
the  instruction,  when  considered  in  connection  with  the 
fifth  paragraph  of  the  charge,  which  was  in  the  language 
following:  "If  the  jury  believe  from  all  the  evidence  that 
any  one,  or  more,  of  the  defendants  promised  the  plaintiff 
that  they  would  be  individually  responsible  to  plaintiff 
for  the  payment  of  the  work  and  materials  sued  for,  and 
that,  relying  upon  such  individual  promise,  or  guaranty, 
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the  plaintiflf  performed  the  work  and  fumislied  the  ma- 
terial as  set  out  in  the  petition,  and  if  the  juiy  should  find 
such  individual  promise  to  be  established  by  a  preponder- 
ance of  all  the  evidence  on  that  subject,  then  you  might 
find  for  the  plaintifE  against  the  one,  or  more,  of  said 
defendants,  whom  you  should  find  made  such  promise,  if 
you  find  any  such  promise  or  guaranty  was  made."  The 
rule  is  that  instructions  are  to  be  construed  together  and 
not  separately,  and  if,  when  so  considered,  the  issues  are 
fairiy  submitted,  it  will  sufiice.  Applying  this  principle 
to  the  second  and  fifth  paragraphs  of  this  charge,  it  was 
made  plain  to  the  jury  that  a  recovery  could  be  haxi 
against  such  of  the  defendants  alone  as  the  evidence  dis- 
closed made  the  contract  with  the  plaintifE.  No  inference 
can  be  fairly  drawn  from  the  instructions  that  if  one  of 
the  defendants  was  bound,  all  of  them  were  likewise 
liable. 

The  eighth  instruction  it  is  insisted  is  misleading.  We 
do  not  think  so.  It  is  made  clear  if  the  defendants  only 
promised  to  be  responsible  for  the  sum  collected  from  the 
citizens  on  tlie  subscription  lists,  then  the  defendants 
were  entitled  to  the  vei-dict  The  instructions,  as  a  whole, 
were  eminently  fair.  The  judgment  as  to  Kyner  is 
l^vereed,  and  aflirmed  as  to  the  other  defendants. 


Judgment  accordingly. 


Hakrison,  J.,  not  sitting. 
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Qhorgb  a.  Bennett  et  al.  v.  Ciiarl.es  C.  McDonaij>. 

Filed  September  22, 1897.    No.  7336. 


1.  Xnstructlons:  Record  for  Review.  Instructions  to  the  Jury, 
whether  given  or  refused,  when  filed  in  a  cause,  are  a  part  of  the 
record  and  need  not  be  embodied  in  a  bill  of  exceptions. 


2. 


-:  Exceptions.    An  exception  to  an  instruction  is  sufficiently 
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preflerred  by  the  trial  ooart  noting  the  fact  on  the  margin  of  snch 
Instraction. 


8. :  ,    E2zceptlon  to  Instmctlons  as  a  whole  is  InsnfiBcient 

unless  each  paragraph  la  erroneous. 

4.  Balings  on  Evidence:  Exceptions.    Error  cannot  be  successfully 

assigned  upon  the  admission  or  exclusion  of  evidence,  where  no 
exception  was  taken  to  the  ruling  at  the  time  it  was  made. 

5.  Witnesses:  Cboss-Examination:     Frauduuent    Conveyancbs.     A 

failing  debtor  conveyed  his  property  to  his  father-in-law,  and  the 
latter  was  examined  as  a  witness  in  his  own  behalf,  in  a  suit 
which  he  brought  against  the  sheriff,  who  had  seized  the  property 
under  execution  in  favor  of  the  creditor  of  the  vendor.  Held, 
That  the  cross-examination  of  the  witness  was  too  restricted. 

Ebror  from  the  district  court  of  Douglas  county.  Tried 
below  before  Blair,  J.    Reversed. 

Hall  J  McGulloch  &  Clarksonj  for*  plaintiffs  ini  error. 

W.  W.  Morsma/Hf  contra. 

NORVAL,  J. 

This  action  was  brought  by  Charles  C.  McDonald  upon 
the  oflScial  bond  of  George  A.  Bennett,  late  sheriff  of  Doug- 
las county,  for  the  conversion  by  the  latter  of  a  stock  of 
lumber  and  other  personal  property.  Plaintiff  claims  the 
property  under  and  by  virtue  of  two  bills  of  sale  executed 
by  W.  L.  Irish,  who  was  the  former  owner  of  all,  or  the 
greater  portion,  of  the  chattels.  The  defendant  sheriff 
seized  said  property  under  an  attachment  issiued  in  favor 
of  Charles  L.  Chaffee  and  against  the  said  Irish,  The 
amended  answer  of  the  defendants  denies  the  conversion, 
admits  the  official  character  of  the  defendant  Bennett,  the 
execution  of  the  bond,  and  the  levy  of  the  attachment,  and 
avers  "that  the  said  plaintiff  is  the  father-in-law  of  the 
said  W.  L.  Irish;  that  at  the  time  of  the  levy  of  the  said 
writ  the  said  Irish  was  insolvent,  and  that  he  had  trans- 
ferred, or  pretended  to  transfer,  all  Ms  property  used  in 
his  said  business,  and  all  his  property  to  which  his  cred- 
itors would  look  for  payment  of  their  debts,  to  the  said 
McDonald  under  and  by  virtue  of  certain  bills  of  sale. 
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tirough  and  under  which  the  plaintiflf  elaimB;  that  the 
said  defendant  in  levying  said  attachment  writ  did  90  for 
one  C.  L.  Chaffee,  who  was  a  creditor  of  the  said  W.  L. 
Irish,  and  that  the  said  C.  L.  Ohaflfee  has  recovered  a  juidg- 
nuent  therein  and  that,  after  the  sale  and  application  of 
the  property  taken  under  this  writ  in  attachment,  there 
is  still  due  to  the  said  C.  L.  Chaflfee  the  sum  of  over  f  2,000; 
and  that  theinstruments  under  which  said  plaintiff  claims 
are  fraudulent  and  void  as  against  the  said  attachment 
creditor,  C.  L.  Chaffee,  ♦  ♦  •  and  were  made  to  hin- 
der and  delay  him  in  the  collection  of  his  debts,  and  were 
without  consideration."  The  reply  was  substantially  a 
general  denial.  The  trial  resulted  in  a  verdict  for  the 
plaintiff,  and  to  reverse  the  judgment  entered  thereon 
these  proceedings  are  brought  by  the  defendants. 

The  assignments  of  error  may  be  grouped  in  three 
classes:  (1)  The  giving  and  refusal  of  instructions;  (2) 
the  rulings  upon  the  reception  and  exclusion  of  testimony; 
(3)  the  suflftciency  of  the  evidence  to  support  the  verdict 
and  judgment 

It  is  contended  by  counsel  for  plaintiff  below  that  this 
court  cannot  review  the  charge  to  the  jury,  or  consider 
any  assignment  of  error  based  thereon,  because  the 
instructions  given  are  not  embodied  in  the  bill  of  excep- 
tions, A  like  question  was  determined  in  Blmner  v.  Ben- 
mttj  44  Neb.,  873,  wherein  it  was  ruled  that  instructions 
given,  as  well  as  refused,  on  being  filed  become  a  part  of 
the  record  and  should  not  be  incorporated  in  the  bill  of 
exceptions;  furthermore,  that  exceptions  to  instructions 
are  properly  preserved  by  the  notation  of  such  exceptions 
on  the  margin  of  the  instructions.  Each  request  of  the 
defendants  to  charge,  which  was  not  given,  contains  the 
following  memorandum  on  the  margin  thereof:  "Refused. 
Deft,  excepts.  J.  H.  Blair,  Judge."  TMs  complied  with 
the  decision  in  Blunter  v.  Betmett,  supra^  and  properly  pre- 
served the  exceptions  taken  to  the  court's  refusal  to  give 
the  instructions  asked  by  defendants^  The  only  excep- 
tion to  the  insftructions  given  by  the  couirt  on  its  own 
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motion  was  taken  by  the  defendants'  counsel  filing  in  the 
office  of  the  clerk  of  the  trial  court  a  paper  signed  by 
tbem  on  which  it  is  stated  that  they  except  to  certain 
numbered  paragraphs  of  the  charge.  It  is  argued  that 
this  is  not  a  sufficient  evidence  of  the  fact  that  exceptions 
were  taken.  Whether  this  contention  is  well  founded  or 
not  we  shall  not  pause  to  consider,  since  the  exception 
was  taken  en  masse  to  ten  separately  numbered  para- 
graphs of  the  instructions  containing  as  many  distinct 
propositions.  This  was  too  general  to  be  available  on 
review  unless  each  paragraph  was  erroneous,  and  no 
daim  is  made  in  this  court  that  they  were  all  bad.  {Union 
P.  R.  Go.  V.  Montgomery^  49  Neb.,  429.)  Moreover,  the  in- 
structions given  were  grouped  in  a  single  assignment  in 
the  motion  for  a  new  trial,  and  those  refused  were  in 
like  manner  assigned  therein  for  error;  and,  one  or  more 
in  each  group  being  free  from  error,  the  others  included 
therein  cannot  be  reviewed. 

Some  of  the  rulings  of  the  court  below  on  the  admission 
and  exclusion  of  testimony  were  not  excepted  to  at  the 
time.  Therefore  the  errors  committed  in  such  rulings  are 
waived,  and  not  available  here. 

(dairies  C.  McDonald,  plaintiff  below,  was  a  witness 
in  his  own  behalf.  He  testified,  among  other  things,  to 
the  pisrchase  of  the  property  in  dispute  from  his  son-in- 
law  Willett  L.  Irish,  the  execution  and  delivery  of  the 
biUs  of  sale  under  which  plaintiff  claims  title,  to  his 
acquiring  possession  of  the  chattels  thereunder,  and  to 
having  caused  a  written  inventory  to  be  taken  recently 
before  the  levy  of  the  aittachment  by  the  defendant  Ben- 
nett This  invoice  was  introduced  in  evidence  over  the 
objection  and  exception  of  defendants  without  any  show- 
ing that  it  correctly  or  truly  described  the  different  items 
of  property  or  their  values.  It  is  not  pretended  that 
plaintiff  had  any  part  in  making  this  invoice,  or  that  he 
waB  present  when  it  was  taken.  The  persons  who  made 
the  same  had  not  been  called  to  testify  to  its  correctness. 
It  requires  no  argument  to  show  that  the  inventory 
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abiould  not  have  been  receiyed,  but  probably  tbiS  ruling 
WBB  not  reversible  error,  since,  by  agreement  of  the 
parties,  it  waB  not  read  to  the  jury.  On  cross-examina- 
tion of  plaintiff  there  was  propounded  to  him  by  counsel 
for  defendants  the  following  question :  "While  the  indebt- 
edness of  |2,000  migbt  either  be  to  your  wife  or  to  your- 
self, it  cut  no  figure  as  between  you,  did  it?"  The  question 
was  objected  to  as  immaterial  and  not  crossrexamina/tion, 
which  was  sustained  by  the  court,  and  the  witness  was 
not  permitted  to  answer  the  interrogatory.  This  ruling 
is  now  assailed,  and  we  think  justly  so.  It  was  within 
the  bounds  of  a  proper  cross-examination.  Plaintiff  had 
already  testified  to  the  consideration  for  the  bills  of  sale, 
a  portion  of  which  he  stated  was  |2,000  he  had  loaned  for 
his  wife  to  Mr.  Irish  a  long  time  before  and  had  taken  a 
note  therefor  in  her  own  name  and  that  she  had  turaed 
the  note  over  to  plaintiff.  The  defendants  assailed  the 
transfers,  claiming  that  they  were  without  consideration 
and  made  for  the  purpose  of  defrauding  the  creditors  of 
the  vendor.  On  cross-examination  it  was  competent  for 
the  defendants  to  go  fully  into  the  question  of  considera- 
tion, for  the  purpose  of  showing,  if  possible,  whether  the 
transaction  was  colorable.  Fraud  being  charged,  mujch 
latitude  should  have  been  given  upon  cross-examination, 
especially  in  view  of  the  relationship  existing  between  the 
parties.  The  cross-examination  of  plaintiff  in  this  and 
other  respects  disclosed  by  the  record  was  too  much 
restricted  for  the  ascertainment  of  the  entire  truth  of 
the  transaction.  {Lane  v.  Starket/y  15  Neb.,  290.)  We  are 
also  persuaded  that  plaintiff  was  allowed  to  introduce 
hearsay  evidence,  the  questions  eliciting  the  same  being 
indicated  on  page  19  of  briefs  of  defendants  below. 

The  conclusion  reached  makes  it  unnecessary  to  con- 
sider the  suflficiency  of  the  evidence  to  support  the  find- 
ings. The  judgment  is  reversed  and  the  cause  remanded 
for  a  new  trial. 

Reversed  and  bemandbd. 


Habrison,  J.,  not  sitting. 
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Abt  EiiiZA  Alexander  v.  John  Overton  et  jlu 

Filed  Septbicbsb  22, 1897.    No.  8126. 

1.  Taxation:  AcnoN  fob  WBOiroFUii  Sale  of  Realty:  Parties.    An 

action  against  a  county  treasurer  and  his  sureties  for  tlie  wrong- 
ful sale  of  property  for  taxes  is  properly  brought  in  the  name  of 
the  person  to  whom  the  certificates  of  tax  sale  and  treasurer's 
deed  were  issued  and  the  money  invested  belonged. 

2.  Parties:  Traitsfeb  of  Plaintiff's  Interest.    Where  the  interest  of 

a  plaintiff  is  transferred  to  another  during  the  pendency  of  the 
cause,  the  suit  may  be  prosecuted  to  its  termination  in  the  name 
of  the  original  plaintiff,  or  the  transferee  may  be  substituted  as 
plaintiff. 

Error  from  the  district  court  of  Otoe  county.    Tried 
below  before  Chapman,  J.    Reversed. 

G.  W.  Seynwury  for  plaintiff  in  error. 

John  C.  Watson  and  John  W.  Dixon^  contra. 

NORVAL,  J. 

This  is  the  second  aipi)earance  of  this  cause  in  this 
court  {Alexander  v.  Overtony  36  Neb.,  503.)  The  action 
was  brought  under  section  71,  chapter  66,  General  Stat- 
utes, 1873,  against  the  principal  and  sureties  on  the 
official  bond  of  John  Overton,  as  treasurer  of  Otoe  county, 
to  recover  for  the  wrongful  sale  by  him  to  plaintiff  of  cer- 
tain peal  estate  for  taxes.  The  sole  defense  relied  upon 
is  that  plaintiff  is  not  the  real  party  in  interest  On  the 
last  as  well  as  the  first  trial  in  the  oourt  below  this  issue 
was  determined  in  favor  of  the  defendants.  On  the  for- 
mer hearing  in  this  court  a  reversal  of  the  judgment  was 
•entei-ed  for  want  of  sufficient  evidence  to  sustain  the  said 
defense.  In  the  opinion  then  filed  it  was  held  that 
plaintiff  could  maintain  it,  since  it  was  proven  that  the 
lands  were  purchased  from  defendant  Overton  at  tax 
sale  in  the  name  of  plaintiff  with  moneys  purporting  to 
belong  to  her.    On  the  last  trial  it  was  likewiae  estab- 
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lished  by  undisputed  testimony  that  the  landB  in  contro- 
versy were  purcliased  for  plaintiff  by  her  brother  W.  D. 
Merriam;  that  he  paid  the  money  for  her  on  the  several 
sales  to  the  defendant  Overton,  and  that  the  latter  made 
the  certificates  and  tax  deeds  to  plaintiff.  These  facts  jus- 
tified the  bringing  of  the  suit  in  her  name  when  the  same 
was  instituted,  no  assignment  of  the  causes  of  action  at 
or  prior  to  that  time  having  been  shown. 

John  A.  Rooney,  an  attorney  at  law,  in  the  office  of  John 
O.  Watson,  counsel  for  defendant,  testified  on  the  second 
trial  that  on  his  return  from  a  business  trip  east,  at  the 
request  of  Mr.  Watson  he  called  upon  plaintiff  at  her 
home  in  Sigoumey,  Iowa,  and  had  a  conversation  with 
her,  in  which  she  stated  she  was  a  sister  of  W.  D.  Mer- 
riam; that  she  w;as  not  interested  in  any  suits  pending  in 
the  district  court  of  Otoe  county  under  the  title  of  Art 
Eliza  Alexander  against  John  Overton;  and  that  she 
possessed  no  money  of  her  own.  This  testimony  wa« 
wholly  insufficient  to  defeat  the  action,  and  is  easily 
reconciled  with  the  evidence  adduced  on  behalf  of  the 
plaintiff.  W.  D.  Merriam  testified,  and  his  testimony  is 
uncontradicted,  that  he  bought  the  lots  at  tax  sale  from 
Mr.  Overton  for  plaintiff,  Mrs.  Alexander,  with  her  money 
and  in  her  name;  that  he  had  no  interest  in  the  purchases ; 
and  that  in  January,  1894,  since  the  commencement  of  this 
action  and  prior  to  the  said  conversation  which  Mr. 
Rooney  had  with  plaintiff,  Mr.  Merriam  purchased  all  of 
his  sister^s  interest  in  this  suit.  The  assignment  was 
introduced  in  evidence,  and  is  found  in  the  bill  of  excep- 
tions. While  Mrs.  Alexander  did  not  iu  fact  have  any 
interest  in  the  litigation  at  the  time  she  conversed  with 
Mr.  Rooney,  she  was  the  real  party  in  interest  at  the  time 
the  suit  was  brought  The  assignment  by  plaintiff  to  Mr. 
Merriam  did  not  abate  the  action,  but  the  latter,  under 
section  45  of  the  Code,  had  the  undoubted  right  to  prose- 
cute the  suit  to  final  termination  in  the  name  of  the  origi- 
nal plaintiff.  {Mageuiau  v.  Belly  13  Neb.,  247;  Temple  v. 
Smithy  13  Neb.,  513;  Dodge  v.  Omaha  d  S.  W.  R.  Co.^  20 
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Neb.,  276;  Howell  v.  Ahna  Milling  Go.,  36  Neb.,  80.)  Under 
the  evidence  the  court  should  have  directed  a  verdict  for 
the  plaintiff.  The  judgment  is  reversed  and  the  cause 
remanded  for  a  new  trial. 

Reversed  and  bsmandhd. 
Harbison,  J.^  not  sitting. 


Chris  Kroeger  v.  Henry  W.  Nieman  bt  ajx 

¥iLSD  Seftembeb  22, 1897.    No.  7402. 

Beview:  Bux  of  Exceptions.  Finding^s  of  fact  cannot  be  reviewed 
where  the  evidence  is  not  brought  before  us  by  an  authenticated 
bill  of  exceptions. 

Error  from  the  district  court  of  Colfax  county.  Tried 
below  before  Sullivan,  J.    Affirmed. 

Cavanaghy  Thomas  &  McOiltony  and  G.  J.  PhelpSy  for  plain- 
tiff in  error. 

J.  A.  Orimison  and  George  H.  ThomaSy  contra. 

NORVAL,  J. 

In  this  lawsuit  is  involved  the  right  of  possession  of 
certain  property  which  was  adjudicated  by  the  trial  court 
adversely  to  the  defendant.  Questions  of  fact  alone  are 
presented  by  the  assignments  of  en*or  and  discussed  in 
the  briefs  filed,  which  we  are  unable  to  review,  since  the 
bill  of  exceptions  attached  to  the  transcript  is  in  no  man- 
ner authenticated  by  the  clerk  of  the  district  court. 
{Andres  v.  KridleVy  47  Neb.,  585;  Reuther  v.  ZimUetnany  50 
Neb.,  165,  and  cases  there  cited.) 

Affirmed. 

Harrison,  J.,  not  sitting. 
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5£   28A 

56    887| 

5^5  toA  MoCoRD,  Brady  &  Co.  bt  al.  v.  Gus  HambIi. 

57    441 

Filed  SEPTEifBEB  22, 1897.    No.  7409. 

1.  Instructions:  Assignments  of  Error.    Errors  in  respect  to  giying 

instructions  must  be  separately  assigned. 

2.  Review:  Assignments  of  Error.    An  assignment  that  the  court 

erred  in  overruling  a  motion  for  a  new  trial,  when  such  motion  is 
based  upon  several  distinct  grounds,  is  too  general. 

3. :  Waiver.    Assignments  of  error  not  argued  will  not  be  re- 
viewed. 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Scott,  J.     Affirmed. 

Cavanagh  d  Thonuis  and  B.  N.  Robertson^  for  plaintiffs 
in  error. 

/.  0.  Bachelor^  contra. 

NORVAL,  J. 

This  was  replevin  by  Gus  Hamel  against  Gustavo 
Pegau  to  recover  possession  of  a  stock  of  groceries.  The 
latter  claimed  possession  under  a  chattel  mortgage^  while 
plaintiff  afiserted  title  by  purchase  from  one  John  E. 
Nelson.  McCord,  Brady  &  Co.,  Consolidated  Tank  Line 
(,'ompany,  and  Oonsolidateid  Coffee  Company  intervened 
in  the  action  and  set  up  that  they  were  creditors;  that 
they  severally  commenced  attachment  proceedings,  and 
f»amished  Pegau  while  he  was  yet  in  possession  of  the 
property,  and  that  the  transfer  from  Nelson  to  Hamel 
was  fraudulent  and  void.  Issues  were  joined,  and  upon 
(he  trial  a  verdict  was  returned  in  favor  of  plaintiff,  upon 
which  judgment  was  rendered.  The  defendant  and  in- 
terveners severally  prosecute  proceedings  in  error. 

The  intervenors  assign  two  errors:  (1)  That  there  was 
(*rrar  in  giving  instruction  No.  2;  (2)  the  court  erred  in 
overruling  their  motion  for  a  new  trial. 

The   charge  of  the  court  consisted  of  eleven   para- 
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graphs,  numbered  consecutively  from  1  to  11,  both  in- 
clusive. The  entire  eleven  were  grouped  in  a  single  as- 
signment in  the  interveners^  motion  for  a  new  trial,  while 
they  were  interested  alone  in  the  giving  of  instruction 
No.  2,  since  the  other  ten  submitted  the  issues  involved 
between  the  plaintiff  and  defendant.  The  assignment 
not  being  well  taken  as  to  each  instruction,  must  be 
overruled  as  to  all,  and  insitruction  No.  2  cannot  be  re^ 
viewed,  {^tna  Ins.  Go.  v,  Simmons,  49  Neb.,  811;  Denisc 
V.  City  of  Omaha,  49  Neb.,  750.) 

The  assignment  that  the  court  erred  in  denying  the 
motion  for  a  new  trial  is  too  general  to  be  available,  since 
such  motion  was  based  upon  seven  distinct  grounds. 
{Glaae  v.  Parcel,  40  Neb.,  732;  Cmger  v.  Dodd,  45  Neb.,  39; 
Pearce  v.  McKay,  45  Neb.,  296;  Moore  v.  Hubbard,  45  Neb., 
612.) 

The  aissignments  in  the  petition  in  error  of  Gustave 
Pegau  were  neither  argued  at  the  bar  nor  in  the  briefs, 
hence  are  waived.  {Oaities  v.  Bonnell,  45  Neb.,  260;  John- 
son V.  Oulick,  46  Neb.,  817;  Wood  v.  Gerhold,  47  Neb.,  397.) 

The  judgment  is  accordingly 

Affikmed. 
Habbison,  J.,  not  sitting. 


Mary  Clbmons^  appellant,  v.  Michael  Heelan,  ap 
PELLEE,  Impleaded  with  Bridget  Hanlon,  appel- 
lant, et  AL. 

Filed  September  22, 1897.    No.  7425. 

1.  Dower:  Procedtjbe.    Where  the  right  of  dower  of  a  widow  is  not 

disputed,  it  may  be  assigned  by  the  county  court,  under  the  pro- 
Yisions  of  sections  8-11,  chapter  23,  Compiled  Statutes.  If  such  a 
right  is  disputed,  it  may  be  established  by  a  decree  of  the  district 
court 

2.  Foreign  Iaws:  Byibenoe:  Diyobce.    Proof  of  the  law  of  Colorado, 

in  evidence,  relating  to  the  Jurisdiction  of  county  courts  of  that 
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state  to  decree  divorces,  examined,  aad  held  not  to  satisfactorily 
establish  such  Jurisdiction. 

3.  Judgments:  Findings.  The  findings  of  facts  and  the  judgment 
must  conform  to,  and  be  supported  hj,  the  allegations  of  the 
pleadings  on  which  they  were  based. 

AppEAii  from  the  district  court  of  Lancaster  county. 
Heajd  below  bef o(re  HatJi,  J.  .  Reversed. 

Bicketts  d  Wilson  and  Sanvyer^  8nell  d  Frosty  for  appel- 
lanta 

Pound  d  Burr,  contra. 

Byan,  a 

Mary  demons  filed  her  petition  in  the  district  court  of 
Lancaster  county  alleging  that  on  January  20,  1873,  she 
had  been  married  to  Patrick  demons;  that  she  had  con- 
tinued to  be  his  wife  until  the  time  of  his  death,  which 
occurred  on  December  12,  1892;  that  on  June  5,  1877, 
said  Patrick  demons  had  become  the  owner  of  a  certain 
eighty  acres  of  land  in  Lancajster  county,  which,  on  Feb- 
ruary 17, 1888,  he  had  attempted  to  convey  to  one  of  the 
defendants,  Patrick  Helehan,  and  that  on  December  3, 
1892,  the  said  Patrick  demons,  by  will,  had  devised 
said  premises  to  Michael  Heelan  and  Bridget  Hanlon. 
It  was  further  alleged  that  on  March  20,  1893,  Thomas 
Heelan  had  been  appointed  administrator  of  the  estate 
of  Patrick  demona  The  defendants  in  the  aforesaid 
petition  were  the  said  administrators,  Michael  HeeJan, 
Bridget  Hanlon,  and  Patrick  Helehan.  In  the  petition 
it  was  averred  that  these  defendants  unlawfully  and 
wrongfully  had  possession  of  the  real  property  therein 
described,  claiming  to  own  the  whole  thereof  in  fee-sim- 
ple, and  denied  the  right  of  plaintiff  to  any  part  of  said 
premises  and  had  forcibly  excluded  plaintiff  from  her 
right  of  dower  therein.  It  was  further  alleged  tiat  the 
plaintiff,  at  the  time  of  filing  the  said  petition,  was  thirty- 
eight  years  of  age  and  that  at  the  time  of  the  death  of 
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hep  hn&band  she  wm  thirly-geven  years  old,  and  that  her 
estate  of  dower  was  of  the  value  of  |2,000.    The  prayei* 
waa  as  follows:  "Wherefore  this  plaintiff  prays  that  the 
conrt  may  find  and  adjudicate  that  the  plaintiff  was  the 
lawful  wife  of  said  Patrick  Clemons  and  entitled  to 
dower  in  the  said  premises,  and  further  prays  that  the 
court  shall  find  the  value  of  her  dower  in  the  said  prem- 
ises according  to  the  value  of  the  said  premises  and  her 
expectancy  as  shown  by  the  tables  of  mortality,  and  that 
the  court  decree  and  adjudge  such  sum  so  found  as  the 
fair  and  reasonable  value  of  this  plaintiff's  dower  in- 
terest in  the  property  to  be  a  first  and  prior  lien  upon 
said  premises,  and  unless  the  same  be  paid  within  a  short 
time,  to  be  fixed  by  the  court,  that  the  same  should  be 
sold  and  the  proceeds  thereof  applied  to  the  payment  of 
this  plaintiff's  said  dower,  and  for  such  other,  further, 
and  different  relief  as  equity  may  require/'    Michael 
Heelan  answered  the  petition,  and  in  his  answer  prayed 
that  his  co-defendants,  Bridget  Hanlon  and  Patrick  He- 
lehan^  and  plaintiff  might  be  decreed  to  have  no  estate, 
right,  interest,  or  title  in  the  premises  indicated,  and  for 
equitable  relief  in  line  with  that  specially  prayed  ae 
above  indicated.    There  were  answers  by  the  other  de- 
fendants, but  their  natuire  need  not  be  stated  at  lengths 
It  is  sufficient  to  say  tha±  the  petition  and  the  answers 
presented  a  case  wherein  it  appeared  that  the  plaintiff,  a 
widow  of  the  deceased,  was  kept  out  of  the  possession  of 
her  dower  right  in  the  real  property  of  the  deceased  by 
the  defendants,  who  claimed  the  entire  title  and  the  ex- 
clusive right  of  possession.    Where  the  right  of  the 
widow  is  not  disputed  it  may  be  assigned  in  the  county 
court    (Compiled  Statutes,  ch.  23,  sees.  8-11.)    If  the 
dower  right  of  the  widow  is  disputed,  however,  we  think 
she  may,  by  an  action  in  equity  in  a  proper  district  court, 
settle  such  dispute.    We  shall  therefore  assume  that  the 
petition  in  this  case  stated  sufficient  facts  to  entitle  plain- 
tiff, on  proper  proof,  to  relief  to  the  extent  of  establishing 
the  fact  that  she  was  the  widow  of  the  deceased  and  as 
23 
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such  was  entitled  to  a  decree  by  which  all  disputes  as  to 
the  existence  of  her  dower  right  would  finally  be  settled. 

By  their  separate  answers  the  defendants  alleged  cer- 
tain facts  in  bar  of  the  dower  right  of  the  plaintiff.  From 
the  answer  of  Michael  Heelan  we  quote  the  language  in 
which  this  defense  was  set  out,  as  follows:  "And  this 
defendant  further  answering  alleges  that  Patrick  dem- 
ons was  on  the  18th  day  of  May,  1880,  divorced  from  the 
said  plaintiff  by  a  decree  of  divorce  duly  rendered  by  the 
county  court  of  Larimer  county,  in  the  state  of  Colorado, 
in  an  action  therein  pending,  wherein  the  defendant  was 
plaintiff  and  the  said  plaintiff  herein  was  defendant;  that 
said  county  court  had  jurisdiction  of  the  parties  to  said 
action  and  the  subject-matter  thereof,  and  that  said  de- 
cree has  ever  since  remained  in  full  force  and  virtue, 
unreversed,  unmodified,  and  unappealed  from^  and  that 
said  Patrick  Glemons  ever  since  said  decree  remained 
single  and  unmarried ;  that  said  court,  at  the  time  said 
decree  of  divorce  was  rendered,  had,  by  the  laws  of  said 
state  of  Colorado,  jurisdiction  to  tiy  and  determine  ac- 
tions for  divorce,  and  the  plaintiff,  who  was  a  party  de- 
fendant in  such  cause  for  divorce  in  which  said  decree 
was  rendered,  was  duly  served  with  notice  and  summons 
therein  in  the  mannei*  provided  by  the  laws  of  said  state 
of  Colorado."  There  was  a  reply  in  which  was  contained 
a  general  denial  of  all  the  averments  of  the  several  an- 
swers. On  a  trial  of  the  issues  there  was  a  decree  against 
the  plaintiff  from  which  she  has  appealed. 

It  cannot  be  doubted  that  the  jurisdiction  of  the  county 
court  of  Larimer  county,  Colorado,  to  grant  a  divorce  was 
an  issue  presented  by  the  above  pleadings.  To  establish 
this  jurisdiction  by  the  parties  alleging  it  there  were  in- 
troduced in  evidence  two  sections  of  Mill's  Annotated 
Statutes  of  Colorado,  which  were  in  the  following  lan- 
guage: 

"Sec.  1054.  The  county  courts  of  the  several  counties  of 
this  state  shall  hereafter  have  concurrent  jurisdiction 
with  the  district  courts  in  all  civil  actions^  suits,  and  pro- 
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ceedings  whatsoever  where  tlie  debt,  damage  or  claim 
or  the  value  of  the  property  involved  shall  not  exceed 
f 2,000,  except  as  otherwise  provided  in  this  act;  Provided, 
lioweveTy  That  the  limit  of  jurisdiction  above  named  shall 
mot  apply  in  causes  relating  to  the  estates  of  deceased 
persons." 

"Sec.  395.  CJounty  courts  shall  be  courts  of  record  and 
shall  have  original  jurisdiction  in  all  matters  of  probate, 
settlement  of  estates  of  deceased  persons,  appointment  of 
guardians,  conservators,  and  administrators,  and  settle- 
ment of  their  accounts  and  such  other  civil  and  criminal 
jurisdiction  as  may  be  conferred  by  law;  Provided,  Such 
court  shall  not  have  jurisdiction  in  any  case  where  the 
debt,  damage,  or  claim,  or  value  of  property  involved, 
shall  exceed  f  2,000,  except  in  cases  relating  to  the  estates 
of  deceased  persons." 

There  was  introduced  in  evidence  no  other  part  of  the 
statutes  of  (Colorado,  neither  was  there  any  proof  of  any 
construction  of  the  statutes  of  that  state  by  its  supreme 
court  which  tended  to  sustain  the  jurisdiction  claimed 
to  be  vested  in  the  county  courts  of  that  state  to  grant 
divorces.  We  are  therefore  confined  to  the  above  quoted 
two  sections  in  our  investigation  for  our  information  as 
to  the  laws  of  Colorado  on  the  subject  indicated.  The 
section  last  above  quoted  is  quite  similiar  in  its  provi- 
sions and  language  to  section  16,  article  6,  of  the  consti- 
tution of  this  state,  which  is  as  follows:  "County  courts 
shall  be  courts  of  record  and  shall  have  original  jurisdic- 
tion in  all  matters  of  probate,  settlements  of  estates  of 
deceased  persons,  appointment  of  guardians  and  settle- 
ment of  their  accounts;  in  all  matters  relating  to  appren- 
tices; and  such  other  jurisdiction  as  may  be  given  by 
general  law.  But  they  shall  not  have  jurisdiction  in 
criminal  cases  in  which  the  punishment  may  exceed  six 
months'  imprisonment  or  a  fine  of  over  |500;  nor  in 
actions  in  which  title  to  real  estate  is  sought  to  be  recov- 
ered or  may  be  drawn  in  question;  nor  in  actions  on 
mortgages  or  contracts  for  the  conveyance  of  real  estate, 
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nor  in  civil  actions  where  the  debt  or  sum  claimed  shall 
exceed  one  thousand  dollars."  Referring  to  this  section 
of  the  constitution  it  was  said  in  Glade  v.  White,  42  Neb., 
336:  "In  determining  whether  the  county  court  has  juris- 
diction in  a  particular  case  we  must  look  to  this  constitu- 
tional provision  and  the  acts  of  the  legislature  conferring 
and  limiting  jurisdiction  in  pursuance  thereof,  and  not  to 
the  ancient  distinctions  between  modes  of  procedure  and 
forms  of  action."  This  rule  is  applicable  to  the  two  sec- 
tions of  the  Colorado  statutes  above  quoted,  and  we  are 
therefore  concerned  with  their  provisions  rather  than 
with  any  argument  which  may  be  founded  upon  the 
proposition  that  county  courts  are  courts  of  record.  As 
to  the  jurisdiction  concurrent  with  that  of  the  district 
court  mentioned  in  one  of  these  sections  and  the  original 
jurisdiction  mentioned  in  th^  other,  it  is  observable  that 
there  are  qualifying  words  limiting  the  actions  which 
may  be  maintained  to  those  wherein  the  amount  of  the 
debt,  damage  or  claim  involved  shall  not  exceed  |2,000. 
It  seems  clear  that  the  restricting  words  indicate  that 
the  jurisdiction  of  the  county  court  is  limited  to  debts, 
damages,  and  claims,  that  is  to  say  that  the  action  must 
be  for  the  recovery  of  money  or  property  within  the  limit 
in  amount  of  |2,000.  It  may  be,  as  the  counsel  for  the 
appellees  suggest,  that  the  reports  of  Colorado  show  that 
the  county  courts  of  that  state  have  long  exercised  juris- 
diction in  divorce  cases;  but  if  this  suggestion  is  well 
founded  the  opinions  of  the  supreme  court  of  that  state 
should  have  been  introduced  in  evidence.  As  the  matter 
stands  we  must  construe  the  two  sections  of  the  statute 
offered  in  evidence  according  to  our  own  unaided  judg- 
ment, and,  thus  construing  them,  we  are  led  to  the  con- 
clusion that  the  county  court  of  Larimer  county  has  not 
been  shown  to  have  possessed  jurisdiction  to  decree  the 
divorce  relied  on  by  defendants.  This  disposes  of  the 
appeal  of  Mary  demons. 

There  was  an  appeal  by  Bridget  Hanlon,  since  deceased, 
and   now    represented   by   an   administrator,    and    the 
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giDunds  of  hep  Siippeal  will  now  be  considered.  The  dis- 
trict court  found  specially  that  during  1893,  and  a  part 
of  1894,  Michael  Heelan  had  had  the  use  and  occupancy 
of  the  land  of  which  the  fair  rental  value  was  {400.  It 
was  found  specially  that  the  value  of  the  improvemients 
placed  on  the  said  premises  by  Michael  Heelan  between 
1877  and  the  date  of  the  death  of  Patrick  demons  was 
{900.  In  the  judgment  of  partition  between  Bridget 
Hanlon  and  Michael  Heelan  the  latter  was  credited  with 
the  amount  of  the  value  of  the  improvements  and  charged 
with  one-half  the  above  named  rental  value  of  the  prem- 
ises. As  modified  by  these  items  the  property  was  par- 
titioned between  these  parties.  In  the  pleadings  there 
were  no  averments  which  justified  the  ascertainment  of 
these  itemfi  and  the  disposition  of  them  which  was  made 
by  the  decree.  The  relief  should  have  been  confined  to 
that  prayed  and  which  was  justified  by  the  averments  of 
the  pleadings  between  the  parties.  {lApp  v.  Horbachy  12 
Neb.,  371;  Kitchen  Bros.  Hotel  Co.  v.  Hamniondy  30  Neb., 
618;  Dorsey  v.  McOeCy  30  Neb.,  657;  Rockford  Co.  v.  Man- 
fordj  36  Neb.,  801.)  For  the  reason  indicated  this  portion 
of  the  decree  cannot  be  sustained.  The  judgment  of  the 
district  court  is  reversed  and  this  cause  is  remanded  for 

further  proceedings. 

Bbversed  and  iubmanded. 

Hakkison,  J.,  not  sitting. 


58    203 

City  of  Omaha  v.  Pannib  Bowman,  Administratrix.   jlS   g? 

52    2»3 
FlUSD  SSPTEICBKB  22, 1897.     No.  7426.  e62     70 

1.  Municipal  Corporations:  Ponds:  Negligence.  With  respect  to 
water  fanning  a  pond  on  private  property  within  the  limits  of  a 
city,  but  not  on,  or  in  dangerous  proximity  to,  a  public  highway, 
street,  or  alley,  such  city  owes  no  duty  to  the  general  public  (aside 
from  that  of  a  sanitary  character)  other  than  such  as  devolves  on 
private  owners  of  property  similarly  situated,  even  though  the  city 
may  have  created  the  pond  of  which  complaint  is  made. 
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2.  Negllfirence:  Evidence.    Negligence  must  be  fairly  inferable  from 

the  evidence.  Its  existence  cannot  be  a  mere  matter  of  conjecture, 
and  it  must  be  the  proximate  cause  of  the  injury  complained  ot 

3.  Cities:  Ponds:  Death  of  Child:  Evidence.    Instructions  which  as- 

sumed that  evidence  of  such  overflow  of  lots  by  the  massing 
thereon  by  a  city  of  the  water  of  a  running  stream  as  would  en- 
title the  lot  owners  to  damages  would  be  proper  proof  in  support 
of  a  claim  for  compensation  for  personal  injury  to  one  who  had 
no  interest  in  the  lot  itself,  held  erroneous. 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Hopewell,  J.    Bevet^scd. 

W.  J.  Connell  and  E.  J.  Cotmishy  for  plaintiff  in  error. 

i^ilas  Cobb,  contra. 

Ryan,  0. 

This  action  was  brought  in  the  district  court  of  Douglas 
county  by  Fannie  E.  Bowman,  as  administratrix  of  the 
estate  of  Albert  D.  Bowman,  for  the  recovery  of  dam- 
ages sustained  by  the  estate  of  the  intestate  by  reason  of 
his  death.  The  deceased,  it  was  alleged  in  the  petition, 
was  about  seven  years  of  age  when  he  was  drowned  in 
a  pond  of  water  which  plaintiff  in  error  negligently  had 
pennitted  to  accumulate  and  be,  and  remain  in,  over,  and 
by,  the  side  of  Davenport  street  in  the  dty  of  Omaha, 
There  was  a  verdict  and  judgment  against  the  city  in  the 
sum  of  |1,000.  The  accident  happened  on  June  15,  1892. 
The  evidence  showed  that  about  six  years  before  the  date 
just  named  the  city  had  constmcted  an  embajikment  on 
Davenport  street  which  interfered  with  the  flowing  of 
water  from  certain  lots  abutting  on  said  street  The  pond 
in  question  was  caused  by  tliis  water.  The  sidewalk  was 
about  seven  feet  from  the  water  and  quite  a  distance 
above  the  water  level.  There  seems  to  be  no  dispute  ini 
the  evidence  that  to  reach  the  water  from  the  street  it 
was  necessiary  that  a  person  should  cross  an  intervening 
strip  of  private  property  at  least  six  feet  in  width.  A 
few  days  before  the  date  of  the  accident  »ome  boys  tore 
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up  a  part  of  tlie  sidewalk  and  launched  it  on  the  pond. 
Albert  D.  Bowman,  and  some  juvenile  friends^  took  pos- 
session of  this  piece  of  sidewalk  and  were  using  it  for  a 
raft  when  young  Bowman  fell  off  and  was  drowned. 
The  mere  fact  that  he  was  thus  drowned  was  alleged  in 
the  petition  and  admitted  in  the  answer.     There  was  no 
effort  to  show  whether  the  deceased  reached  the  pond, 
as  he  might  have  done  by  passing  from  his  home  near 
by,  over  private  property,  or  by  way  of  the  street.     It  is 
not  clear  from  the  petition  just  what  acts  and  omissions 
on  the  part  of  the  city  are  claimed  to  constitute  negli- 
gence on  its  part.     There  was  charged  a  failure  to  place 
a  fence,  or  visible  boundarj^,  between  the  street  and  the  * 
private  property  adjoining.     In  view  of  the  fact  that  it 
was  not  claimed  that  the  child  entered  the  water  from 
the  street  this  averment  has  no  bearing  on  the  questions 
under  consideration.     The  following  averments  seem  to 
have  described  the  negligence  principally,  if  not  entirely, 
relied  upon,  and  we  shall  thei^f ore  quote  them  at  length : 
"Plaintiff  further  states  that  said  pond  of  water  was 
formed  by  the  water  that  formerly  would   have  run 
through  a  ravine  at  said  place,  the  same  being  filled  over 
at  said  place  by  said  city  in  constructing  and  filling  up 
Davenport  street  at  said  place,  which  said  water  was 
negligently  permitted  to  accumulate  and  remain  iis  afore- 
said, and  the  natural  outlet  for  said  water  being  closed 
and  filled  up  by  the  defendant  city  of  Omaha  a  long  tinu» 
previous  to  the  said  June  15,  1892,  by  the  city  filling  up 
the  street  at  said  Davenport,  near  Twenty-eighth  street, 
and  thereabouts,  where  said  death  occurred,  being  filled 
about  five  feet  on  the  north  side  and  about  fifteen  feet 
on  the  south  side  of  said  Davenport  street,  and  thereby 
filling  up  and  stopping  a  creek  or  ravine  that  was  wont 
theretofore  to  flow  along  where  said  street  was  filled  a.s 
aforesaid,  and  although  there  is,  and  has  been  a  long 
time  prior  to  June  15,  1892,  a  sewer  about  two  blocks 
away  from  the  place  of  said  death,  yet  there  was  no  pro- 
vision made  for  the  drainage  of  said  water  by  the  city  or 
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said  Moody  and  StockdaJe  (the  owners  of  the  private 
property  on  which  the  pond  was),  from  said  lots^  said 
water  thereby  being  discharged  upon  said  lots  in  and 
over  and  upon  Davenport  sti^et  aa  aforesaid,  and  there 
negligently  confined,  and  negligently  by  all  of  said  de- 
fendants permitted  to  remain  upon  said  property."  In 
this  connection  it  wafi  alleged  that  the  pond  caused  in 
the  manner  above  describe^l  had,  before  June  15,  1892, 
been  dangerous  and  menacing  for  many  years,  was  very 
enticing  and  attractive  to  children  of  tender  age,  many 
of  whom  in  that  locality  were  in  the  habit  of  playing  in 
said  pond  of  water,  and  that  the  dangerous,  menacing, 
and  enticing  condition  of  the  pond  had  been  well  known 
by  said  Moody  and  Stockdale  and  the  officers  and  au- 
thorities of  the  city  of  Omaha  at  the  time  of  and  before 
said  death. 

The  defendant  in  error  was  permitted  to  recover  upon 
a  theory  rather  narrower  than  that  above  stated,  as  ap- 
pears from  the  following  instruction  given  by  the  court: 
"(1.)  The  court  charges  the  jury  that  if  the  grade  and 
fill  was  over  and  across  the  ravine,  through  which,  prior 
to  the  filling,  water  from  springs  and  the  drainage  from 
the  vicinity  was  accustomed  to  flow,  then  it  was  the  duty 
of  the  defendant,  in  making  said  fill,  to  provide  a  passage- 
way for  the  escape  of  the  water  which  might  reasonably 
be  expected  to  flow  along  the  course  of  the  ravine.*^  The 
instruction  following  that  above  quoted  was  in  this  lan- 
guage: "(2.)  If  by  reason  of  the  failure  of  the  defendant 
when  making  the  fill  in  Davenport  street  to  provide  a 
culvert  or  other  passage  for  the  water  naturally  flowing 
in  and  along  the  ravine  the  pond  in  question  was  formed, 
and  you  shall  so  find  from  the  evidence,  then  that  is  a 
fact  that  you  should  consider  along  with  other  facts  as 
hereinafter  instructed  in  making  up  your  verdicf 

In  the  brief  for  the  defendant  in  error  it  is  insisted  that 
this  court  in  City  of  Beatrice  v,  Lmry^  45  Neb.,  149,  has 
recognized  the  applicability  of  the  principles  laid  down 
in  the  above  instructions  to  the  faets  in  this  case.     In 
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the  case  just  cited  there  was  involved  the  quiestioB  of  the 
liability  for  the  diversion  of  water  from  a  water-conrBe 
by  the  city,  it  is  tmie,  but  tMs  liability  was  for  physically 
damaging  the  real  property  of  a  private  person-  The 
rule  is  general  that  the  city  may  not  divert  the  flowage 
of  a  running  stream  from  real  property  or  mass  its  water 
on  such  property,  without  making  compensation  for  such 
damage  as  thereby  may  ensue  to  the  property-rights  of 
the  owner.  This  principle  is  in  no  manner  connected, 
however,  with,  or  correlative  of,  the  proposition  con- 
tended for,  and  that  is  that  the  massing  of  the  water  of 
a  flowing  stream  on  private  property  renders  the  city 
liable  to  one  who  has  no  interest  in  such  property,  for 
whatever  personal  damages  he  may  sustain  from  his  own 
voluntary  use  of  such  water.  It  is  also  urged  that  these 
instnictions  were  correctly  given  in  this  case  in  view  of 
the  holding  of  this  court  in  the  case  of  City  of  Omaha  v. 
RiehurdSy  49  Neb.,  244,  and  in  the  opinion  on  the  rehear- 
ing on  the  same  case,  reported  in  50  Neb.,  804.  In  both 
the  opinions  there  was  enforced  the  liability  of  the  city 
for  damage  caused  by  the  drowning  of  a  child.  The 
negligence  of  the  city  consisted  in  permitting  water  to 
collect  and  remain  on  a  traveled  street  without  any  pre- 
caution being  taken  to  avoid  accidents  therefrom  to  the 
public.  The  pond  which  formed  was  partly  in  the  street 
and  partly  on  private  property,  and  it  was  held  that  the 
mere  fact  that  the  child  had  fallen  oflf  the  improvised 
raft  into  the  water  on  the  private  property  did  not  ex- 
onerate the  city  from  the  consequences  of  its  negligence. 
Whether  the  water  was  that  of  a  flowing  stream  or  was 
the  accumulation  of  surface-water  was  a  question  of  no 
importance. 

As  has  already,  i)erhaps^  been  sufficiently  indicated, 
there  is  presented  in  the  case  at  bar  the  question  of  the 
liability  of  a  city  for  the  death  of  a  child  from  drowning 
in  a  pond  situated  on  private  properly.  This  child  is 
not  shown  to  have  used  the  street  in  any  way,  even  for 
the  purpose  of  reaching  the  pond  in  which  afterwards  he 
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was  drowned.  This  question  is  connected  with,  or  modi- 
fied by,  no  other,  as,  for  instance,  the  fact  that  the  city 
had  invited  the  public  to  go  upon,  or  even  in  dangerous 
proximity  to,  the  water.  In  so  far  as  the  facts  of  this 
case  are  disclosed  there  is  shown  nothing  of  the  acts 
of  the  child  before  its  presence  on  the  raft.  That  fact 
was  merely  alleged  and  admitted  by  the  pleadings.  The 
inducement  charged  was  that  the  water  was  enticing  to 
a  person  of  the  age  of  this  one.  This  was  a  statement 
of  a  general  proposition  applicable  to  the  attraction  of 
any  body  of  water  for  boyish  nature.  In  what  was  th.e 
city  negligent,  in  its  duty  towards  the  public,  by  paSiSively 
permitting,  or  actively  causing,  the  accumulation  of  thiB 
water  on  private  property  ?  We  have  all  eady  pointed  out 
the  fact  that  we  are  not  considering  the  property  rights 
of  the  owner  of  the  lots  whereon  the  pond  was  formed. 
There  is  involved  no  element  of  damage  resulting  from 
loathsome  smells  or  from  dangerous  sanitary  conditions 
permitted  by  the  city  in  violation  of  its  duties  in  that 
respect.  Simply  stated  the  fact  is  that  the  city, — so  far 
as  the  record  shows  without  any  objection  from  the  owner 
of  the  lots, — overflowed  said  lots  with  water.  In  respect 
to  the  public  traveling  upon  its  highways,  except  as 
above  indicated,  the  city,  with  respect  to  the  pond  formed 
in  the  manner  indicated,  held  the  same  relations  sl&  did 
the  owner  of  the  real  property  submerged.  In  Richards 
V.  Connell,  45  Neb.,  467,  these  relations  with  the  attendant 
obligations  and  liabilities  were  fully  considered  and  it 
was  held  that  a  cause  of  action  could  arise  in  none  but  one 
of  the  following  classes  of  cases:  "1.  Cases  in  which  the 
owner  of  the  land  has  made  or  permitted  a  dangerous  ex- 
cavation, or  embankment,  or  the  like  so  near  a  public  high- 
way as  to  injure  one  in  the  rightful  use  thereof.  *  *  2. 
Cases  in  which  the  defendant  has  negligently  left  exposed 
dangerous  machinery  likely  to  attract  children  and  re- 
sulting in  their  injury.  Illustrative  of  this  class  which 
constitutes  a  recognized  exception  to  the  rule  are  the  so- 
called  turn-table  cases.    3.  Cases  where  the  plaintiff  was 
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injured  while  upon  the  defendant's  premiseB  by  invitation 
of  the  latter,  and  where  the  negligence  consists  in  a  fail- 
ure to  keep  such  premises  in  a  reasonably  safe  condition." 
This  case  has  been  cited  with  approval  in  Peters  v.  Bow- 
niatij  115  Cal.,  345,  in  which,  as  well  as  in  the  two  opinions 
of  City  of  Omaha  v.  Richards^  »upra^  the  adjudicated  cases 
are  reviewed  to  sustain  the  proposition  above  stated.  In 
an  opinion  on  a  rehearing  of  Peters  v.  Bowrnan^  supra,  it 
was  pointed  out  that  the  principle  of  the  turn-table  cases 
should  not  be  applied  because  a  turn-table  is  not  only  a 
danger  specially  created  by  its  owner  but  it  is  a  danger 
differing  in  kind  from  those  under  consideration.  "A 
pond,"  said  Beatty,  J.,  "although  artificially  created,  is 
in  nowise  dififerent  from  those  natural  ponds  and  streams 
which  exist  everj'where,  and  which  involve  the  same  dan- 
gers and  present  the  same  appearance  and  the  same  at- 
tractions to  children.  A  turn-table  can  be  rendered  ab- 
solutely safe  without  destroying  or  materially  impairing 
its  usefulness,  by  simply  locking  it.  A  pond  cannot  be 
rendered  inaccessible  to  boys  by  any  ordinary  means. 
Certainly  no  ordinary  fence  around  the  lot  upon  which  a 
pond  is  situated  would  answer  the  purpose;  and,  there- 
fore, to  make  it  safe,  it  must  either  be  filled  or  drained, 
or,  in  other  words,  destroyed.  But  ponds  are  always  safe 
and  often  necessary,  and  where  they  do  not  exist  natur- 
ally, must  be  created  in  order  to  store  water  for  stock  and 
for  domestic  purposes,  irrigation,  etc.  Are  we  to  hold 
that  every  owner  of  a  pond  or  reservoir  is  liable  for  dam- 
ages for  any  child  that  comes  uninvited  upon  his  premises 
and  happens  to  fall  in  the  water  and  drown?  If  so,  then 
upon  the  same  principle  must  the  owner  of  a  fruit  tree 
be  held  liable  for  the  death  or  injury  of  a  child  who,  at- 
tracted by  the  fruit,  climbs  into  the  branches  and  falls 
out." 

Keferring  back  to  the  three  classes  of  cases  described 
in  Richards  v.  Connelly  supra,  it  may  be  said  confidently 
that  this  case  falls  within  neither.  The  intestate,  unin- 
vited by  the  city,  on  private  property,  took  possession  of 
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a  fragment  of  a  floating  sidewalk,  from  which,  accident- 
ally, he  fell  into  the  water.  Negligence  is  a  fact  to  be 
shown  by  evidence.  Its  existence  cannot  be  left  to  mere 
conjecture.  {Kilpatrick  v.  liichardsony  37  Neb.,  731,  40 
Neb.,  478;  Omaha  d  R.  Y.  R.  Co.  v.  Clarke,  39  Neb.,  65; 
Omaha  Street  R.  Co.  v.  Leigh,  49  Neb.,  782.)  The  negli- 
gence pleaded  and  proved  must  be  the  proximate  cause 
of  the  injury  of  which  complaint  is  made.  {Brotherton 
V.  Manhattan  Beach  Improvement  Co.,  48  Neb.,  563.  There 
was  not  sufficient  evidence  to  meet  the  first  of  the  above 
requirements,  and,  as  to  the  second,  there  was  not  only 
a  failure  of  proof,  but  the  instruction  hereinbefore  quoted 
proceeded  upon  the  theory  that  the  city  could  be  held 
liable  for  the  injury  of  a  person  on  a  state  of  facts  show- 
ing that  the  injury,  if  any,  waa  one  to  the  mere  property 
right  of  an  individual  not  a  party  to  the  suit  For  the 
errors  indicated  the  judgment  of  the  district  court  is 

Bbvbbsed. 
Harrison,  J.,  not  sitting. 


Edwin  R.  Saxton  v.  Michael  P.  Harringox^n. 

Filed  September  22, 1897.    No.  7444. 

1.  Attorney  and  Client:  Action  fob  Fees:  Employment:  Evidence. 
Where  it  is  sought  to  hold  liable  a  party  for  attorney's  fees 
earned  in  the  foreclosure  of  a  mortgage  held  by  such  party,  and 
the  employment  of  the  attorney  is  dependent  on  whether  or  not 
one  who  had  authorized  the  commencement  of  such  foreclosure 
proceedings  did  so  with  authority  from  the  mortgagee,  the  burden 
of  proof  is  on  the  attorney  to  establish  such  authority,  and  evi- 
dence which  tends  to  negative  the  existence  of  such  authority  In 
the  alleged  agent  is  admissible,  under  proper  pleadings. 

2. :  :  :  Ratification:  Evidence.  Where  the  at- 
torney seeks  to  recover  fees  alleged  to  be  due  him  for  the  foreclos- 
ure of  a  mortgage,  and  it  is  claimed  by  such  attorney  that  the  mort- 
gagee, with  knowledge  of  the  facts,  by  his  silence  ratified  the  acts 
of  such  attorney  while  the  foreclosure  was  progressing,  and  after- 
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wards,  that  the  mortgagee's  ratification  was  evldeziced  by  his  re- 
ceiving the  avails  of  the  foreclosure  proceedings,  and  the  defense 
is  that  the  employment  of  the  attorney  was  not  by  the  mortgagee, 
but  by  one  who  wished  to  cut  out  a  subsequent  mortgage,  evidence 
which  tends  directly  to  establish  the  fact  that  such  representa- 
tions were  made  to  the  mortgagee  as  to  the  purposes  of  the  fore- 
closure of  his  mortgage,  and  that  the  party  benefited  would  pay 
the  attorney's  fees  in  such  foreclosure,  is  competent  in  explanation 
of  the  failure  of  the  mortgagee  to  disaffirm  the  foreclosure  proceed- 
ing when  brought  to  his  knowledge. 

Error  from  the  district  court  of  Holt  county.    Tried 
below  before  Kinb:aid,  J.    Reversed. 

R.  R.  Dickson  and  H.  J.  Earwig  for  plaintiff  in  error, 

N.  B.  Chapman  and  H.  E.  Murphy,  contra. 

Ryan,  O. 

On  the  22d  of  August,  1894,  Michael  P.  Harrington,  an 
attorney  at  law,  filed  his  petition  in  the  district  court;  of 
Holt  county,  whereby  he  sought  to  recover  from  Edwin  R 
Saxton  the  sum  of  |500  and  interest  There  was  a  verdict 
and  judgment  as  prayed.  In  his  petition  Mr.  Harrington 
alleged  that,  at  the  request  of  said  defendant,  he,  the  said 
Harrington,  on  April  9,  1889,  entered  into  the  service  of 
defendant  and  at  defendant's  request  commenced  an  ac- 
tion in  said  district  court  in  favor  of  said  defendant 
against  George  W.  Bridges  and  others,  which  suit  he, 
the  said  Harrington,  prosecuted  to  final  decree  and  se- 
cured payment  of  the  amount  due  defendant  from  said 
Bridges  and  others,  and  that  the  value  of  the  said  services 
remained  wholly  unpaid.  As  one  matter  of  defense  Mr. 
Saxton  answered  that  he  had  never  employed  defendant 
in  error,  but  that  whatever  services  had  been  rendered  by 
Mr.  Harrington  had  been  rendered  for  the  aforesaid 
Bridges  and  one  J.  R.  Johnson.  The  sole  questions  pre- 
sented by  the  record  which  we  deem  important  are, 
whether  or  not  Mr.  Saxton  authorized,  in  advance,  the 
commencement  of  the  foreclosure  proceedings,  or,  after 
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they  had  been  commenced,  whether  he  ratified  the  em- 
ployment of  Mr.  Harrington. 

The  property  against  which  this  foreclosure  was  had 
was  the  O'Neill  Roller  Mills.  On  March  3,  1888,  George 
W.  Bridges  and  Henry  L.  Childs,  the  owners  of  the  mill 
property,  with  their  wives,  gave  two  promissory  notes  to 
•  E.  R.  Saxton  for  the  aggregate  sum  of  |10,000,  one  due 
April  1, 1890,  the  other  April  1,  1891.  These  notes  were 
secured  by  a  mortgage  contemporaneously  made  on  the 
mill  property  by  the  makers  of  said  notes.  On  March  23, 
1888,  George  W.  Bridges,  who  had  meantime  become  the 
sole  owner  of  the  mill  property,  executed  a  promissory 
note  to  John  R.  Johnson  for  the  sum  of  f  10,250,  due 
March  22,  1890.  To  secure  the  payment  of  this  note, 
Bridges  and  his  wife  on  the  same  day  mortgaged  the 
mill  property  to  Johnson.  On  August  20,  1888,  G.  W. 
Bridges  executed  two  promissory  notes  to  Edward  P. 
Allis  &  Co., — one  due  April  1,  1889,  and  the  other  due 
September  12,  1889,— each  for  the  sum  of  |6,384.71.  Of 
these  mortgagees,  E.  R.  Saxton  resided  in  Pennsylvania, 
John  R.  Johnson  resided  in  Crete,  Nebraska,  and  Edward 
P.  Allis  &  Co.  was  a  firm  doing  business  in  Wisconsin. 
At  the  time  the  foreclosure  proceedings  were  begun,  W. 
H.  Bridges,  a  brother  of  G.  W.  Bridges,  was  in  possession 
and  control  of  the  mortgaged  property  as  lessee.  His 
deposition  was  taken  in  this  case,  and  his  testimony  was 
to  the  effect  that  at  the  time  of  the  foreclosure  there  was 
no  interest  due  on  the  notes  secured  by  the  mortgage  to 
Saxton  but  there  was  due  unpaid  interest  on  the  other 
notes.  This  witness  said  he  was  acquainted  with  Mr. 
Palmenteer,  the  president  of  the  First  National  Bank  of 
O'Neill,  who  represented  that  he  was  Mr.  Saxton's  agent 
for  loaning  money  and  collecting  interest  on  the  same. 
As  to  whether  Mr.  Palmenteer's  assumption  of  power  to 
act  was  with  reference  to  the  foreclosure,  W.  A.  Bridges 
testified  that  he  did  not  represent  that  he  was  authorized 
so  to  act,  but  he  did  act,  as  a  matter  of  fact.  W.  A. 
'bridges  thus  described  the  history  of  the  commencement 
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of  the  fopecloflure  proceedings  upon  which  Mr.  Harring- 
ton, in  this  action,  founds  his  claim  that  he  should  be 
paid  by  Mr.  Saxton:  "At  the  time  this  action  was  begun 
to  foreclose  these  mortgages  there  was  a  large  amount  of 
interest  due  and  unpaid  on  the  second  mortgage  of  J.  R. 
Johnson.  Mr.  Johnson  was  anxious  to  receive  what  was 
due  and  authorized  me  to  employ  an  attorney  to  foreclose 
his  mortgage.  I  employed  M.  F.  Harrington,  the  plain- 
tiff in  this  case,  as  such  attorney,  and  together  we  went 
to  the  oflftce  of  Mr.  Palmenteer  to  see  what  would  be  done 
with  regard  to  the  first  mortgage.  Mr.  Palmenteer  and 
Mr.  Harrington  decided  that  the  best  way  would  be  to 
foreclose  under  the  first  mortgage  and  let  the  other  mort- 
gagees appear  as  answering  defendants.  It  was  done  in 
this  way  and  Mr.  Harrington  appeared  for  both  Mr.  Sax- 
ton and  J.  B.  Johnson.  »  ♦  ♦  i  settled  with  Mr. 
Harrington  all  the  fee  he  asked,  which  was  twenty  dol- 
lars. Q.  Was  there  anything  said  by  M.  F.  Harrington 
at  the  time  you  paid  him  the  fee,  or  at  any  other  time 
pending  the  foreclosure,  about  his  charging  E.  R.  Saxtcm 
any  fee,  and  if  so,  what  was  said?  A.  Nothing  was  ever 
said  to  me  at  that  time,  or  at  any  other  time,  by  Mr. 
Harrington  about  his  charging  Mr.  Saxton  any  fee  in  this 
case  for  his  foreclosure."  Mr.  Harrington  testified  that 
he  was  employed  by  Mr.  Palmenteer  to  begin  the  fore- 
closure proceedings  above  described.  Mr.  Palmenteer, 
by  his  deposition  talten  in  California,  gave  the  following 
testimony:  "Mr.  Edward  R.  Saxton  made  a  loan  to  Mr. 
Bridges  and  Childs  for  $10,000  on  the  mill  property  situ- 
ated in  O^Neill,  Holt  county,  Nebraska,  Said  loan  was 
also  secured  by  insurance  signed  over  to  E.  R.  Saxtop 
before  the  loan  became  due.  The  mill  was  shut  down 
for  a  tdme.  During  that  time  Mr.  Saxton  told  me  that  he 
had  been  notified  that  the  insurance  had  been  canceled, 
and  he  was  alarmed  about  his  security  and  was  afraid 
it  was  insufllcient,  and  if  Mr.  Bridges  and  Childs  would 
not  have  some  insuranc^e  taken  out  in  his  favor  he  would 
want  his  mortgage  foreclosed.    When  I  went  to  O'Neill, 
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Nebraska,  I  went  and  saw  Mr.  Bridges  and  tried  to  get 
him  to  take  ont  some  insurance  to  satisfy  Mr.  Saxton. 
This  Mr.  Bridges  refused  to  do.  I  so  notified  Mr.  Saxton 
and  he  forwarded  the  notes  of  Mr.  Bridges  and  Ohilds  to 
the  First  National  Bank  of  O'Neill,  Nebraska,  and  they 
were  delivered  to  Mr.  Harrington  (I  think  by  Mr.  Kelly, 
cashier)  to  foreclose.  Mr.  Harrington  wafi  never  paid 
anything  by  me  for  Mr.  Saxton  for  his  services  in  fore- 
closing this  mortgage.  Neither  did  Mr.  Hanington  re- 
ceive anything,  to  my  knowledge,  for  foreclosing  this 
mortgage." 

The  petition  for  this  foreclosure  was  filed  April  9, 1889. 
It  would  naturally  be  inferred  from  the  above  testimony, 
unexplained,  that  tlie  demand  for  insurance,  the  refusal 
thereof,  and  the  notice  of  that  refusal  to  Mr.  Saxton, 
immediately  preceded  his  forwarding  the  notes  for  fore- 
closure proceedings  and  probably  induced  him  to  au- 
thorize proceedings  to  be  instituted.  Mr.  Saxton  testi- 
fied that  he  did  not  authorize  a  foreclosure;  that  the  first 
he  knew  that  there  was  a  foreclosure  was  by  seeing  a 
notice  of  it  in  the  newspaper  published  at  O'Neill.  Mr. 
Saxton  testified  as  to  the  interview  between  Mr.  Palmen- 
teer  and  himself  as  follows:  "Mr.  Palmenteer  came  there, 
I  think  it  was  about  the  first  of  June,  and  I  mentioned  to 
him  that  I  had  seen  it  in  the  paper  that  the  foreclosure 
was  going  on  and  asked  him  how  it  was  done ;  that  no 
interest  or  principal  was  due  me — the  interest  was  paid 
a  month  before  it  was  due — ^and  he  said  that  he  held  back 
the  coupons  due  April  1,  1889,  and  that  Bridges  wanted 
to  have  it  foreclosed  to  cut  Mr.  E.  P.  AUis  &  Co.  out." 
Immediately  after  the  above  testimony  the  bill  of  excep- 
tions states  that  the  following  proceedings  were  had: 
"Q.  What  was  said  by  Mr.  Palmenteer  as  to  who  should 
pay  the  expenses  of  the  foreclosure?  (Objected  to  as  in- 
c*ompetent,  irrelevant,  and  immaterial,  and  no  such  issue 
here, — It  would  have  to  be  pleaded  in  the  answer  here. 
Sustained,  Defendant  excepts.  The  defendant  here  of- 
fers to  prove  by  the  witness  on  the  stand  that  at  this  con- 
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versation  down  in  Pennsylvania  that  Mr.  Palmenteer 
informed  the  defendant  Saxton  at  that  time  that  the 
foreclosore  was  being  oondncted  at  the  expense  and  sug- 
gestion of  Mr.  Bridges  who  was  acting  for  Mr.  Johnson, 
and  that  Mr.  Bridges  was  to  be  at  all  the  expense  con^ 
nected  therewith,  including  costs  and  attorney  fees,  and 
to  that  end  asks  the  witness  the  following  question:)  Q. 
You  may  state,  Mr.  Saxton,  what,  if  anything,  was  said 
at  that  conversation  between  Mr.  Palmenteer  and  your- 
self as  to  who  was  to  pay  the  expenses  of  this  foreclosure? 
(Objected  to  as  incompetent,  irrelevant,  and  immaterial, 
leading,  and  suggestive,  and  not  binding  on  plaintiff. 
Sustained,  and  defendant  excepts.)"  There  was  presented 
the  question  of  the  admissibility  of  evidence  of  this  same 
character  by  the  refusal  of  the  court  to  permit  to  be  read 
certain  letters  written  by  Mr.  Palmenteer  to  Mr.  Saxton 
before  the  foreclosure  proceedings  were  begun.  The 
earliest  written  of  these  letters  was  dated  February  25, 
1889,  and  *is  evidenrtiy  one  of  those  referred  to  by  Mr. 
Palmenteer  in  his  deposition.  After  the  date  the  fol- 
lowing is  a  copy  of  this  letter: 

"-Ef.  R.  Saxtouy  Esq. — Dear  Sm:  I  have  been  waiting  to 
see  Bridges.  He  came  back  home  last  night  In  refer- 
ence to  the  mill,  it  is  like  this:  Your  mortgage  of  |10,000 
first,  then  J.  R  Johnson,  who  is  a  brother-in-law  of 
Bridges^  has  f  10,250  second  mortgage,  then  E.  P.  AUis  & 
C5o.,  of  Minneapolis,  Wis.,  have  a  f  12,500  third  mortgage, 
BO  the  mill  is  now  mortgaged  for  over  $32,000.  I  had  a 
talk  with  Bridges  and  he  says  if  this  first  mortgage  is 
left  alone  he  will  pay  it  off,  or,  if  it  is  sold,  of  course  they 
win  have  to  bid  it  off,  and  they  claim  they  want  to  shut 
off  the  third  mortgage.  The  mill  is  where  there  is  not 
a  bit  of  danger,  in  my  opinion,  of  catching  fire,  and  the 
con^panies  would  not  insure  unless  the  mill  was  running, 
and  grain  has  ail  been  marketed,  and  Bridges  tells  me 
they  don't  want  to  start  the  mill  until  next  harvest,  al- 
though there  are  stock  companies  that  will  insure  the 

mill.    If  you  say  so  we  will  try  and  get  it  insured,  but  I 
24 
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don't  think  there  is  any  more  danger  of  the  mill  burning 
than  there  is  of  Robert  Wormald's  brick  smoke-stack  at 
tlie  chemical  works." 

Two  days  after  the  date  of  the  above  letter  there  was 
written  another  by  Mr.  Palmenteer  to  Mr.  Saxton  in 
which  there  was  this  language:  "Bridges  just  told  me  to 
send  to  you  for  the  coupons  on  your  mortgage  and  he 
would  be  ready  to  pay  them  off  when  they  get  here  pro- 
viding you  would  allow  the  ten  per  c^nt  for  the  time  they 
run  before  due."  This  letter  was  excluded  when  offered 
in  evidence,  as  also  was  another  in  which  the  following 
language  had  been  written  by  Palmenteer  to  Saxton 
on  March  4,  1889:  "Herewith  I  hand  you  a  draft  for 
?495.83  to  pay  int  •  •  •  which  would  be  |4.17." 
The  grounds  on  which  theseietters  were  held  inadmissi- 
ble are  sufficiently  described  by  the  following  objection, 
which  was  sustained,  to  one  of  them  by  the  court:  "Ob- 
jected to  as  incompetent,  irrelevant,  and  immaterial ;  and 
furthermore  that  there  is  no  pretense  here  that  Palmen- 
teer was  the  agent  of  Mr.  Harrington,  but  it  is  shown 
that  he  was  the  agent  of  Mr.  Saxton  and  can  in  no  way 
possibly  bind  the  plaintiff."  The  theory  of  the  court 
with  reference  to  the  offer  to  prove  Mr.  Palmenteer's  ex- 
planation to  Saxton  that  the  foreclosure  of  the  mortgage 
held  by  Saxton  was  being  conducted  at  the  expense  of 
Mr.  Bridges,  acting  for  Johnscm,  who  was  to  pay  all  nec- 
essary expenses,  including  attorney's  fees,  seems  to  have 
been  that  this  evidence  was  incompetent  because,  in  so 
far  as  it  affected  the  rights  of  Harrington,  it  was  mere 
hearsay.  The  same  view  seems  to  have  been  entertained 
with  reference  to  the  letters,  and  accordingly  all  tliis  evi- 
dence was  excluded  from  the  consideration  of  the  jury. 
The  employmjent  of  Sir.  Harrington  by  virtue  of  which 
it  is  sought  to  hold  Mr.  Saxton  responsible  for  the  fore- 
closure fees  was  by  Mr.  Palmenteer,  as  the  agent  of  Mr. 
Saxton.  There  was  no  proof  or  pretense  of  a  general 
agency.  There  was  evidence  tending  to  show  that  the 
First  National  Bank  of  O'Neill,  of  which  Mr.  Palmenteer 
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wafi  president,  was  the  agent  of  Mr.  Saxton  in  the  col- 
lection of  coupons  due  him  when  they  matured.  The 
coupons  which  would  have  fallen  due  April  1,  1889,  were 
paid  before  March  4,  1889.  The  foreclosure  was  begun 
April  9,  1889,  when  solely  by  virtue  of  his  position  as 
president  of  the  First  National  Bank,  and  of  its  limited 
authority  to  collect  and  remit  the  proceeds  of  coupons  as 
they  fell  due,  Mr.  Palmenteer  impliedly  had  no  power  to 
authorize  the  commencement  of  an  action.  The  special 
authority  to  employ  counsel  to  foreclose  the  mortgage 
of  Mr.  Saxton  was  therefore  a  fact  proposition  which 
Mr.  Harrington  must  establish  to  entitJe  him  to  recover 
as  against  Mr.  Saxton.  It  would  ordinarily  be  a  justi- 
fiable assumption,  in  the  absence  of  explanatory  proof 
to  the  contrary,  tliat,  as  the  foreclosure  was  allowed  by 
Mr.  Saxton  to  proceed  in  his  name,  and  as  Mr.  Saxton 
reaped  the  benefit  of  such  foreclosure,  he  should  pay  for 
it  The  rejected  proof  by  the  proffered  letters  disclosc^d 
the  fact  that  the  testimony  of  Mr.  Palmenteer  might 
have  been  misleading,  which  in  close  connection  both  in 
time  and  dependence  upon  each  other,  grouped  the  d(?- 
mand  of  Bridges  for  insurance,  his  refusal,  the  notice  of 
that  refusal  to  Mr.  Saxton,  and  Mr.  Saxton's  forwardinj; 
of  the  notes  to  the  bank.  The  letter  which  advised  of 
the  result  of  the  demand  to  reinsure  was  written  on 
February  25,  1889,  and  the  foreclosure  proceeding  was 
begun  on  April  9,  immediately  thereafter.  In  this  letter 
ilr.  Palmenteer  strongly  advised  against  Mr.  Saxton's 
insistence  on  reinsurance,  and  yet,  in  the  petition  for  fore- 
closure, the  failure  to  insure  was  the  only  ground  truth- 
fully stated  33  furnishing  a  pretense  for  foreclosing  on 
Mr.  Saxton's  mortgage  before  the  note  which  it  secured 
by  its  terms  fell  due.  It  seems  to  us  that  these  letters 
should  have  been  admitted  in  evidence  as  tending  to  show 
that  Mr.  Palmenteer,  in  April,  had  no  authority  to  act  for 
Mr.  Saxton  in  the  commencement  of  foreclosure  proceed- 
ings. The  proffered  evidence  of  the  representations  of 
Mr.  Palmenteer  to  Mr.  Saxton  after  the  foreclosure  pro- 
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eeedings  were  begun  was  rejected  because  it  was  with 
reference  to  a  conversation  between  Mr.  Saxton  and  Mr. 
Palmenteer  who,  as  it  was  claimed,  was  Mr.  Saxton's 
agent.  But  the  question  which  was  being  litigated  was 
whether  or  not  that  relation  in  fact  existed  with  relation 
to  the  subject-matter  of  this  action.  To  shut  out  all  the 
evidence  which  tended  to  show  that  Mr.  Palmenteer  was 
not  the  agent  of  Mr.  Saxton  with  reference  to  matter  now 
in  dispute,  on  the  assumption  that  such  agency  in  fact 
existed,  was  to  beg  the  only  contested  question  in  the 
(*ase.  Mr.  Harrington  did  not  claim  to  have  acted  on  the 
assumption  that  Mr.  Palnuenteer  was  the  agent  of  Mr. 
Saxton  by  reason  of  anything  said  to  him  by  Mr.  Saxton. 
Mr.  Harrington  undertook  to  show,  as  an  independent 
fact,  the  extent  of  the  special  agency  of  Mr.  Palmenteer. 
If,  as  Mr.  Saxton  claimed,  the  use  made  of  the  first  mort- 
gage on  the  premises  was  solely  to  enable  Mr.  Bridges 
and  his  brother-in-law  to  "freeze  out"  tlie  third  mortgage, 
Mr.  Harrington  could  only  look  to  the  parties  interested 
in  the  success  of  this  plan  for  his  compensation  in  carry- 
ing it  out.  If,  in  pursuance  of  such  plan,  Mr.  Harrington 
and  Mr.  Bridges  arranged  with  Mr.  Palmenteer  for  him 
to  allow  a  foreclosure  to  be  brought  on  the  notes  made 
to  Saxton,  but  entrusted  to  Mr.  Palmenteer  for  a  differ- 
ent purpose,  this  alone  would  not  entitle  Mr.  Harrington 
to  look  to  Mr.  Saxton  for  his  compensation.  For  that  he 
must  look  to  the  party  for  whom  he  rendered  the  service 
in  question.  In  the  nature  of  the  case  it  was  probable 
that  no  one  but  Mr.  Palmenteer  and  Mr.  Saxton  could 
testify  as  to  the  nature  and  extent  of  the  agency  of  the 
former  for  the  latter.  Mr.  Palmenteer's  deposition  might 
be  construed  as  indicating  that  Mr.  Saxton  gave  special 
authority  to  commence  foreclosure  proceedings  immedi- 
ately upon  being  informed  by  Palmenteer  that  Mr. 
Bridges  refused  to  reinsure  the  mortgaged  property.  The 
correspondence  which  Mr.  Palmenteer^s  evidence  possi- 
bly assumed  was  sufficient  to  justify  the  inference  of  au- 
thority to  cause  to  be  begun  foreclosure  proceedings, 
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should  therefore  have  been  admitted  in  evideiwie,  for  it 
was  the  best  evidence  on  that  point  If  Mr.  Hamngbon 
was  induced  to  begin  foreclosure  proceedings  without 
authority  from  Saston  there  could  be  no  recovery  for 
attorneys'  fees,  if  there  was  no  sufficient  proof  of  ratifi- 
cation by  Mr.  Saxton  of  the  employment  of  Mr.  Harring- 
ton. As  we  have  aJready  intimated,  the  fact  that  the 
foreclosure  went  through  its  regular  stages,  and  that 
Mr.  Saxton  was  benefited  thereby,  was  evidence  tending 
to  show  a  ratification.  The  proofs  offered  and  rejected, 
however,  tended  to  show  that  Mr.  Saxton  was  induced 
to  forbear  interfering  with  the  pending  proceedings  for 
foreclosure  by  the  representation  of  Mr.  Palmenteer  that 
the  foreclosure  was  for  the  benefit  of  Mr.  Johnson,  by 
whom,  or  by  Mr.  Bridges^  the  attorney  fees  wej^  to  be 
paid.  The  sufficiency  of  this  explanation  was  a  question 
of  fact  solely  for  the  jury.  If  Mr.  Saxton's  theory  was 
adopted  as  correct  in  fact,  he  was  entitled  to  a  verdict. 
The  evidence  rejected  tended  to  establish  this  theory. 
Its  rejection  was,  therefore,  erroneous,  and  the  judgment 
of  the  district  court  is  therefore  reversed. 

Bbversed  and  remanded. 
Harrison,  J.,  not  sitting. 


M.  A.  DiSBROW  &  Company,  appeli^ant,  v.  0.  G 

McNlSH,  APPELUE3B,  ET  AL. 
Filed  Septbmbbb  22, 1897.    No.  7423. 

Bin  of  Exceptions:  Allowance  by  Refebbe.  In  the  course  of  a  trial 
before  a  referee  only  the  referee  has  the  power  to  certify  as  to 
exceptions;  and  a  bill  of  exceptions  embodying  only  such  mat- 
ters, if  settled  and  signed  by  the  clerk  of  the  district  court  alone, 
is  entirely  nugatory. 

Appeal,  from  the  district  court  of  Ouming  county. 
Heard  below  before  Norris,  J.    Afftrmed. 
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Montgomery  &  Hally  for  appellant. 

M.  McLmghlin  and  A.  B.  OlesoUj  contra. 

Ryan,  O, 

This  action  was  brought  in  the  district  court  of  Ouming 
county  for  the  foreclosure  of  a  mechanic's  lien.  The 
property  improved  was  owned  by  C.  C.  McNish.  The 
contract  to  erect  a  building  was  entered  into  with  Albert 
Miller,  a  builder  and  contractor.  The  amount  to  be  paid 
was  f  1,829.97,  but  there  was  a  failure  to  furnish  all  the 
stipulated  articles  so  that  the  amount  to  which  Miller 
was  entitled  as  payment  was  but  f  1,762.84.  M.  A.  Dis- 
brow &  Co.,  a  corporation,  furnished  Miller  certain  nec- 
essary lumber  of  the  value  of  |812.84,  and  within  sixty 
days  perfected  its  right  to  a  lien.  Afterwards,  Miller 
requested  from  M.  A.  Disbrow  &  Co.  an  itemized  state- 
ment, showing  what  had  been  furnished  by  M.  A.  Dis- 
brow &  Co.,  with  the  view  of  procuring  a  settlement  with 
McNish.  By  reason  of  an  oversight,  M.  A.  Disbrow  & 
Co.  omitted  some  of  the  items  which  should  have  been  in- 
cluded, and  from  this  oversight  and  omission  it  resulted 
that  the  bill  as  rendered  showed  a  balance  due  of  but 
f519.65,  instead  of  f812.24,  the  correct  amount  This 
bill  formed  a  part  of  the  basis  of  settlement  between 
McNish  and  Miller.  The  cause  was  referred  to  a  referee, 
who  found  the  above  recited  facts,  and  that  by  reason  of 
the  settlement  on  the  basis  furnished  by  M.  A.  Disbrow 
&  Co.  the  corporation  was  estopped  to  claim  the  correct 
amount  due  it  as  against  McNish.  Over  the  objections 
of  M.  A.  Disbrow  &  Co.  the  report  of  the  referee  was  con- 
firmed in  the  district  court  and  accordingly  there  was  a 
judgment  As  very  readily  appears,  this  record  presents 
for  review  no  other  questions  than  those  of  fact. 

There  was  no  settlement  of  a  bill  of  exceptions  by  the 
referee.  Instead,  there  was  the  following  stipulation  and 
statement  by  the  clerk  of  the  district  court:  "The  fore- 
going is  all  of  the  testimony  given  or  offered  by  either 
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party  on  the  trial  of  the  cause,  and  on  application  of  the 
plaintiff  this  bill  of  exceptions  is  allowed  by  me  and 
ordered  to  be  made  a  part  of  the  records  in  this  case. 
Dated  this  25th  day  of  December,  1893.  Emiel  Heller, 
clerk  of  the  district  court  of  Cuming  county." 

"It  is  hereby  stipulated  and  agreed  by  and  between 
the  plaintiff  and  defendant  in  the  foregoing  action  that 
the  clerk  of  the  district  court  of  Cuming  county  may 
settle  and  allow  the  foregoing  bill  of  exceptions  as  a  true 
bill  and  make  the  same  a  part  of  the  records  in  this  case. 
J.  C.  Crawford,  attorney  for  the  plaintiff.  M.  McLaugh- 
lin, attorney  for  the  defendants." 

It  was  held  by  this  court  in  Ldght  v.  Kennard^  10  Neb., 
330,  that  the  referee  is  the  proper  person  to  certify  to  such 
exceptions  as  may  be  taken  during  the  trial  before  a 
referee  and  that  the  court  could  not  certify  as  to  such 
exceptions.  There  was  the. same  holding  in  Turner  r. 
Turner,  12  Neb.,  161,  and  in  State  v.  Gaslin,  30  Neb.,  651. 
The  provisions  of  section  311,  Code  of  Civil  Procedure, 
with  reference  to  the  power  of  the  clerk  of  the  district 
court  to  c*ertify  a  bill  of  exceptions,  are  expressly  re- 
stricted to  acts  in  that  respect  in  the  place  of  the  judge, 
and  not  of  a  refers.  These  provisions  conclude  with  th? 
general  proposition  that  when  the  bill  has  been  settled 
by  the  clerk  in  a  proper  case  instead  of  being  certified  by 
the  judge  the  bill  shall  "have  the  same  force  and  effect 
as  though  signed  by  the  court."  As  was  held  in  the  cases 
above  cited,  a  judge  cannot  certify  as  to  exceptions  taken 
in  the  course  of  a  trial  before  a  referee.  The  certificate 
of  the  clerk  was  therefore  nugatory.  In  view  of  the  fact 
that  there  is  no  bill  of  exceptions  to  which  we  can  refei* 
to  ascertain  upon  what  evidence  the  referee  acted,  the 
decree  of  the  district  court  in  this  case  is 

Affirmed. 
Habrison,  J.,  not  sitting. 
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62    3121 

%  4(6'  J.  Thompson  &  Sons  Manufacturing  Company  v. 

W.  D.  Nicholls  bt  al. 

Filed  Septembsb  22, 1897.    No.  7410. 

1.  Beplevin:  Rights  o^f  Mobtoaoee:  Petition.    A  petition  in  replevin 

by  a  mortgagee  of  chattels  alleging  that  the  plaintiff  has  a  special 
interest  in  the  property  by  virtue  of  a  chattel  mortgage,  and  that 
he  is  entitled  to  the  immediate  possession  of  such  property,  with- 
out alleging  the  facts  in  reference  to  his  special  ownership  and 
the  facts  showing  his  right  to  the  possession  of  the  mortgaged 
property,  does  not  state  a  cause  of  action. 

2.  Becord    for  -Review:    Aaiendme:«t    of    Pleadings.    The    statutes 

neither  command  nor  authorize  the  supreme  court  to  amend  the 
record  of  the  trial  court  in  a  case  brought  here  for  review. 

Error  from  the  district  court  of  Gage  county.  Tried 
below  before  Bush,  J.    Reversed. 

Oeorge  Arthur  Murphy ^  for  plaintiff  in  error. 

E.  O.  Kretsirifjery  Griggs j  Rinaker  &  Bibhj  Alfred  Hazlettj 
and  S.  D.  Killen^  contra. 

Ragan,  0. 

This  is  an  error  proceeding  to  review  a  judgment  of 
the  district  court  of  Gage  county.  The  aittion  was 
brought  originally  in  said  district  court  and  was  one  in 
replevin.  Both  the  petition  and  affidavit  in  replevin 
filed  in  the  court  below  alleged  "that  they  [the  plaintiffs] 
have  a  special  interest  by  virtue  of  chattel  mortgages 
made  to  them  by  George  Raymond  in  the  following  de- 
scribed goods  and  chattels;  ♦  ♦  ♦  that  plaintiffs  are 
entitled  to  the  immediate  possession  of  said  goods  and 
that  defendants  wrongfully  detain  the  same."  The 
plaintiffs  had  a  verdict  and  judgment 

1.  It  is  evident  that  this  petition  does  not  state  a  cause 
of  action,  and  consequently  the  pleadings  do  not  support 
the  judgment  (See  Raymond  v.  Miller,  50  Neb.,  506 ;  Uud- 
rlson  V.  First  Nat.  Bank  of  ToUas,  51  Neb.,  557;  Bolin  v. 
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Fines,  51  Neb.,  650;   Camp  v.  Pollock^  45  Neb.,  771.)    In 
all  these  cases  it  was  distinctly  ruled  that  a  plaintiff  in 
replevin  claiming  under  a  chattel  mortgage  must,  in  his 
I)etition,  allege  the  existence  of  facts  which  show  him 
entitled  to  possession  of  the  mortgaged  property.    The 
I>etition  in  the  case  at  bar  does  not  allege  what  promise 
or  obligation  of  the  mortgagor,  or  others,  the  mortgage 
was  given  to  secure;  that  the  promise  which  the  mort- 
gage was  given  to  secure  the  fulflUment  of  had  been 
broken;   nor  does  it  allege  the  existence  of  any  fact  or 
the  occurrence  of  any  event  which  vested  the  mortgagee 
with  the  right  to  possession  of  the  mortgaged  property. 
2.  The  plaintiffs  below  have  filed  a  motion  here  for 
leave  to  amend  the  petition  filed  in  the  district  court  by 
setting  out  the  facts  showing  their  special  interest  in  the 
mortgaged  and  replevied  property,  and  the  facts  which 
show  that  they  were  entitled  at  the  commencement  of 
the  suit  to  the  possession  of  said  property,  all  which  said 
facts  were  proved  upon  the  trial.     Section  144  of  the 
Code  of  Qvil  Procedure  is  as  follows:  "The  court  may, 
either  before  or  after  judgment,  in  furtherance  of  jus- 
tice,  and  on  such  terms  as  may  be  proper,  amend  any 
pleading,  process,  or  proceeding,  by  adding  or  striking 
out  the  name  of  any  party,  or  by  correcting  a  mistake  in 
the  name  of  a  party,  or  a  mistake  in  any  other  respect, 
or  by  inserting  other  allegations  material  to  the  case,  or, 
when  the  amendment  does  not  change  substantially  the 
claim  or  defense  by  conforming  the  pleading  or  proceed- 
ing to  the  facts  proved.    And  whenever  any  proceeding 
taken  by  a  party  falls  to  conform  in  any  respect  to  the 
provisions  of  this  Code,  the  court  may  permit  the  same 
to  be  made  conformable  thereto  by  amendment."     But 
we  are  of  opinion  that  said  section  of  the  Code  has  no 
reference  to  this  court  when  sitting  as  an  appellate  tri- 
bunal; that  the  section  neither  commands  nor  authorizes 
this  court,  while  exercising  appellate  jurisdiction,  to 
amend  a  record  of  the  district  court  brought  here  for 
review.    Section  599  of  the  Code  of  Civil   Procedure 


314 


NEBRASKA  BEPORTS. 


[Vol.  52 


Boyd  T.  MainB. 


abolishes  write  of  error  and  certiorari^  and  provides  that 
the  court  shall  have  the  same  power  to  compel  complete 
and  perfect  transcripts  of  the  proceedings  containing 
the  judgment  or  final  order  sought  to  be  reviewed  to  be 
furnished  a^  they  possessed  under  said  write.  This  sec- 
tion of  our  Code  is  section  530  of  the  Ck)de  of  Civil  Pro- 
cedure of  the  state  of  Ohio,  and  the  supreme  court  of  that 
state,  in  Wood  v.  Newku%  15  O.  St.,  295,  construed  thig 
section  of  the  C5ode  and  held  that  the  appellate  court 
might  order  the  court  below  to  send  up  a  perfect  tran- 
script of  ite  record,  but  that  the  appellate  court  was  with- 
out power  to  order  an  amendment  of  the  record.  To  the 
same  effect  see  K.  v.  iff.,  20  Wis.,  252.  The  motion  to 
amend  the  petition  filed  in  the  court  below  is  overruled. 
The  judgment  of  the  district  court  is  reversed  and  the 

cause  remanded. 

Reversed  and  remanded. 

Harrison,  J.,  not  sitting. 


William  H.  Boyd  v.  Annie  E.  Mains. 
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Fn^D  Septembeb  22, 1897.    No.  7433. 

Bevlew:  Assignments  of  Ebbob.  An  assignment  in  a  petition  in  error 
"errors  of  law  occurring  at  the  trial"  presents  nothing  to  this 
court  for  review. 

Error  from  the  district  court  of  Pierce  county.    Tried 
below  before  Robinson,  J.    Affirmed. 

B.  B.  Willey  and  (7.  B.  Willeyj  for  plaintiff  in  error. 

Campbell  &  WalliSj  contra. 

Ragan,  O. 

This  is  an  error  proceeding  to  review  a  decree  in  equity 
of  the  district  court  of  Pierce  county. 
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1.  We  notice  only  two  assignments  in  tlie  petition  in 
error.  The  first  is  that  the  decree  of  the  court  is  not 
sustained  by  sufficient  evidence.  We  have  carefully  ex- 
amined the  evidence,  and,  without  setting  it  or  any  part 
of  it  out  here,  it  must  suffice  to  say  that  it  amply  sustains 
the  decree. 

2.  A  second  assignment  of  error  is  "errors  of  law  oc- 
curring at  the  trial."  Such  an  assignment  aB  this  pre- 
sents no  question  to  this  court  for  review.  (See  Fremont, 
E.  &  M.  V.  R.  Co.  V.  Root,  49  Neb.,  900,  and  cases  there 
cited.)     The  judgment  of  the  district  court  is 

Affirmed." 
Hakrison,  J.,  not  sitting. 


Joseph  P.  Manninq  v.  W.  J.  Oonnbll  et  al. 

Filed  Ssptembeb  22, 1897.    No.  7407. 

Review:  Sufficiency  of  Evidencs.    Evidence  examined,  and  held  to 
sustain  the  Judgment  of  the  district  court 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Ferguson,  J.     Affirmed. 

D.  Van  Etteny  for  plaintiff  in  error. 

Connell  &  IveSy  contra. 

Ragan,  O. 

This  is  an  error  proceeding  to  review  a  decree  in  equity 
of  the  district  court  of  Douglas  county. 

The  only  question  presented  by  the  record  is  the  suffi- 
ciency of  the  evidence  to  sustain  the  decree.  After  a  pa- 
tient and  somewhat  protracted  examination  of  this  evi- 
dence we  have  no  dioubt  that  the  decree  rendered  is  the 
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one  that  should  have  been  rendered  under  the  evidence 

and  it  is  accordingly 

Affirmed. 
Habbison,  J.y  not  sitting. 


Eugene  F.  SEA^nE3R  et  al.  v.  John  Hall. 

Filed  September  22, 1897.    No.  7124. 

Vendor  and  Vendee:  Breach  of  Coxtbact:  Damages.    (See  Seaver  v. 
.      Hall  60  Neb.,  878.) 

Reheabing  of  case  reported  in  50  Neb.,  878.    Approved. 

Wharton  d  Bairdy  Bartletty  Baklrige  &  De  Bordj  and 
Breckenridge  d  Breckcfiridgey  for  plaintiffs  in  error. 

Oeorge  W.  Doane  and  W.  G.  DoanCj  contra. 

Ragan,  O. 

This  is  a  rehearing  of  Seaver  v.  Hally  50  Neb.,  878.  Since 
the  rehearing  in  the  case  Vas  granted  it  has  been  re- 
argued at  the  bar  and  we  have  again  carefully  reviewed 
the  briefs  and  arguments  of  counsel  and  re-examined  the 
questions  presented  by  the  record.  It.  would  subserve 
no  useful  purpose  here  to  restate  the  reasons  for  our  con- 
clusion and  it  must  suffice  to  say  that  we  are  now  all  of 
the  opinion  that  our  former  conclusion  in  tliis  case  was 
the  correct  one  and  we  accoixiingly  adhere  to  it  The 
judgment  of  the  district  court  is  reversed. 

Bevebsed  and  bemanded. 
Habbison,  J.,  not  sitting. 
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Qborgb  Thompson  v.  Hbbbhrt  H,  Gapfby. 

FnjED  Septeubbb  22, 1897.    No.  7898. 

1.  Contracts:  Breach:  Remedies:  Damages.    Where  one  party  to  an 

express  contract  is  wrongfully  prevented  by  the  other  party  from 
completing,  he  may  sue  upon  the  contract  for  a  breach  thereof, 
and  the  measure  of  his  damages  will  be  the  value  of  the  part  per- 
formed as  measured  by  the  contract  price  plus  the  profits,  if  any, 
which  would  have  accrued  to  him  had  he  completed  the  contract 
according  to  its  terms;  or  he  may  ignore  the  contract  and  declare 
upon  a  quantum  meruit  or  quantum  valehat,  in  which  case  the 
measure  of  his  damages  will  be  the  fair  and  reasonable  yalue  of 
what  he  has  done. 

2.  Evidence:  Vai^ue  of  Plttmbing.    In  a  suit  by  a  plumber  to  recover 

the  fedr  ^nd  reasonable  value  of  certain  plumbing  material  fur- 
nished by  him  to  the  defendant  at  a  certain  time  and  place,  the 
price  which  other  plumbers  at  such  place  and  time  charged  for 
such  material  as  that  sued  for  is,  standing  alone,  irrelevant. 

Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Tibbets,  J.    Reversed. 

Lambj  Adams  d  8cott,  for  plaintiff  in  error. 

McNemey  d  Altschulerj  contra. 

Ragan,  C. 

Herbert  H.  Gaffey  brought  this  suit  in  the  district 
c^urt  of  Lancaster  county  against  George  Thompson  and 
alleged  in  his  petition  that  he  had  performed  certain  labor 
and  furnished  certain  plumbing  material  to  Thompson 
at  his  special  instance  and  request;  that  the  fair  and 
reasonable  value  of  such  labor  and  material  was  f  115, 
for  which  sum  he  prayed  judgment.  Thompson,  after 
interposing  a  general  denial  to  this  petition,  answered 
that  the  labor  and  material  for  which  Gaffey  sued  were 
furnished  in  pursuance  of  an  express  contract  between 
the  parties  in  and  by  which  Gaffey  agreed  to  furnish  the 
materiaJ  and  do  the  plumbing  work  for  |160;  that  he 
partly  performed  the  contract,  but  that  the  material  fur- 
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nished  by  him  was  of  an  inferior  quality  and  the  labor 
performed  unskillfully  done,  contrary  to  the  terms  af 
the  contract;  that  in  doing  what  he  did  do  Gaffey  per- 
petrated injuries  to  his,  Thompson's,  house  to  the  extent 
of  |200  and  that  before  the  work  was  completed  Thomp- 
son abandoned  the  job  and  "refused  to  complete  it,  aed 
Thompson  prayed  judgment  on  his  counter-claim  for  |200 
damages.  Gaffey  in  his  reply  admitted  that  the  labor 
and  material  had  been  furnished  in  pursuance  of  the  con- 
tract pleaded  by  Thompson,  alleged  that  he  abandoned 
the  work  u<ndertaken  before  its  completion  because  he 
was  prevented  from  completing  the  work  by  the  wrong- 
ful acts  of  Thompson,  and  denied  the  other  allegations 
in  the  answer.  Gaffey  had  a  verdict  and  judgment  and 
Thompson  prosecutes  here  a  petition  in  error. 

1.  The  finding  of  the  jury  in  favor  of  Gaffey  includes  a 
finding  that  he  was  wrongfully  prevented  by  Thompson 
from  completing  the  contract.  On  the  trial  the  district 
court  instructed  the  jury  as  follows:  "If  you  find  fi\>m 
the  evidence  that  the  plaintiff  performed  his  part  of  the 
contract  *  ♦  *  and  stood  ready  to  further  perform 
his  part  of  the  contract  and  ♦  ♦  ♦  was  prevented 
from  further  prosecution  of  the  work  by  the  acts  of  the 
defendant,  then  the  plaintiflE  will  be  entitled  to  recover 
from  the  defendant  the  fair  and  reasonable  value  of  the 
work  and  material  already  furnished  by  him  regardless 
of  the  contract."  Thompson  insists  that  the  giving  of 
this  instruction  was  error,  as  it  prescribed  an  improper 
rule  for  the  measure  of  Gafifey's  damages.  It  is  insisted 
by  the  plaintiff  in  error  that,  since  it  stands  admitted  in 
the  pleadings  and  established  beyond  controversy  on  the 
trial,  that  the  labor  and  material  sued  for  by  Gaffey  were 
furnished  by  him  in  pursuance  of  an  express  contract 
with  Thompson,  if  Gaffey  was  prevented  from  completing 
his  contract  by  the  wrongful  acts  of  Thompson,  then 
Gaffey's  measure  of  damages  is  such  proportion  of  the 
entire  contract  price  as  the  part  performed  is  of  the 
entire  contract  plus  the  profits,  if  any,  which  Gaffey 


Vol.  52]  SEPTEMBER  TERM,  1897.  319 


Thompson  y.  Qaifcy. 


would  have  realized  by  completing  the  contract  according 
to  its  terms.  If  Gaffey  had  relied  upon  the  contract  be- 
tween him  and  Thompson,  and  based  his  action  on  that 
contract,  then  doubtless  the  rule  contended  for  by  the 
plaintiff  in  error  for  the  measure  of  damages  would  have 
been  the  correct  one.  {Hale  v.  HesSy  30  Neb.,  42;  Von 
Dam  V.  Mengcdohty  41  Neb.,  525 ;  Jetcctt  v.  Wilmot,  51  Neb., 
700.)  But  Gaffey  has  not  based  his  action  upon  the  con- 
tract between  him  and  Thompson.  He  has  abandoned 
or  ignored  this  contract  and  elected,  because  of  Thomp- 
Bonls  wrongful  refusal  to  permit  him  to  perform  it,  to 
sue  for  the  fair  and  reasonable  value  of  the  labor  and 
material  furnished  Thompson.  This  we  think  he  had  the 
right  to  do.  Where  one  party  to  an  express  contract  is 
wrongfully  prevented  by  the  other  party  from  complet- 
ing, he  may  sue  upon  the  contract  for  a  breach  thei'eof, 
in  which  case  the  measure  of  his  damages  will  be  the 
value  of  the  part  performed  as  measured  by  the  conti'act 
price  plus  the  profits  which  would  have  accrued  to  him 
had  he  completed  the  contract  according  to  its  terms; 
or  he  may  ignore  the  contract  and  declare  on  a  quantum 
meruit  or  quantum  valebat,  in  which  case  his  measure  of 
damages  will  be  the  fair  and  reasonable  value  of  what 
he  has  done.  We  are  all  of  opinion  that  the  measure  of 
damages  laid  down  by  the  district  court  in  the  instruc- 
tion complained  of  was  correct. 

2.  On  the  trial  a  witness  in  behalf  of  Gaffey  was  asked 
on  direct  examination  the  following  questions: 

"1.  Where  in  January,  1893,  a  charge  of  $3.85  was  miade 
for  95  feet  of  f  inch  gas  pipe,  was  that  the  ordinary 
charge  for  that  kind  of  material  at  that  time  among 
plumbers  in  the  city?  [of  Lincoln]. 

"2.  You  may  examine  these  items,  Mr.  Hooker,  and  say 
after  examination  whether  they  were  fair  and  reasonable 
charges  in  that  trade  [plumbing]  at  the  dates  given  there, 
January  20  and  23,  during  the  month  of  January,  1893. 

"3.  You  may  now  state  whether  the  charges  contained 
in  this  charge  book,  copies  of  which  you  have  seen, — ^the 
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dififerent  exhibits, — whether  the  charges  were  fair  and 
reasonable  charges,  the  ordinary  charges  among  plumb- 
ers and  gasfitters  in  the  plumbing  and  gasfitting  trade 
for  such  material  and  services  in  January,  1893." 

All  these  questions  were  objected  to  by  the  defendant 
below.  The  objections  were  overruled  and  the  witness 
answered  in  subst^ince  that  the  charges  made  by  Gaflfey 
and  sued  for  were  the  ordinary  charges  and  prices  for 
the  material  among  plumbers  in  the  city  of  Lincoln  at 
the  time  the  material  was  furnished.  The- ruling  of  the 
court  in  permitting  these  questions  to  be  answered  is 
the  second  assignment  of  error  which  we  notice.  We 
think  the  admission  of  this  evidence  was  prejudicially 
erroneous. 

The  plaintiff  below  alleged  that  the  labor  and  material 
furnished  by  him  to  Thompson  was  of  the  fair  and  rea- 
sonable value  of  so  many  dollars  and  he  could  not  estab- 
lish this  allegation  of  his  petition  solely  by  showing  what 
other  plumbers  in  the  city  of  Lincoln  ordinarily  charged 
for  such  material.  The  ordinary  prices  charged  by  the 
plumbers  and  gas-fitters  in  the  city  of  Lincoln  for  such 
material  as  that  furnished  by  Gafifey  to  Thomi)son  was 
incompetent  evidence  to  prove  the  allegation  in-  the  peti- 
tion. The  fair  and  reaisonable  value  of  the  plumbing 
material  furnished  by  Gaffey  may  have  been  a  very  dif- 
ferent thing  from  the  prices  charged  by  the  plumbers  in 
the  city  of  Lincoln  for  such  material.  The  pleadings  and 
the  pixx)f  must  agree,  and  without  showing  that  the 
charges  made  for  plumbing  material  by  the  gas-fitters 
of  the  city  of  Lincoln  were  fair  and  reasonable  charges, 
then  the  evidence  as  to  the  charges  made  by  the  gas-fitters 
for  material  did  not  prove  that  the  charges  made  for  the 
material  by  Gaffey  were  the  fair  and  reasonable  ones. 
The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded. 

Beyersed  and  remanded. 

Harrison,  J.,  not  sitting. 
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John  H.  Yager  v.  Exchange  National  Bank  op   ^^  ^,. 

Hastings.  gj  gfft 

Filed  Septembkb  22, 1897.    No.  7484*  '59  m\ 

1.  Juxy  Trial:  Existence  of  Right.    Whether  or  not  a  right  to  trial 

by  Jury  exists  must  he  determined  from  the  object  of  the  action 
ajB  determined  by  the  averments  of  the  petition,  and  in  case  of 
ambiguity  by  resort  to  the  prayer. 

2.  :  :  Equity.    If  the  action  is  in  its  nature  one  triable 

by  Jury,  the  right  to  such  trial  will  not  be  defeated  because,  in 
order  to  accomplish  the  main  object  of  the  action,  it  becomes 
necessary  to  determine  issues  as  to  the  existence  of  equitable 
rights. 


8. :  Deeds:  Mortgages:  Proceeds  of  Sale.    A  petition  alleged 

that  the  plain tifP  had  executed  to  the  defendant  a  deed  absolute  in 
form,  but  in  fact  a  mortgage;  that  the  defendant  had  sold  the 
land,  receiving  more  than  sufficient  to  pay  the  debt  The  prayer 
was  for  Judgment  for  that  surplus.  Held,  That  the  plaintiff  was 
entitled  to  a  Jury  trial. 

Error  from  the  district  court  of  Adams  county.    Tried 
below  before  BEAUi,  J.    Reversed. 

The  opinion  contains  a  statement  of  the  case. 

Capps  &  Stevens  J  for  plaintiff  in  error: 

The  court  erred  in  making  the  order  of  reference  and 
in  denying  plaintiff  the  right  to  a  trial  by  jury.  (Consti- 
tution,  art  1,  sec.  6;  Mills  v.  Miller y  3  Neb.,  94;  Lamaster 
V.  Scofield,  5  Neb.,  154;  Kinkade  v.  Eiatt,  24  Neb.,  562; 
Cornell  v.  Illuminating  Co.y  16  N.  Y.  Sup.,  306;  Aiidriis  v. 
Home  Fire  Ins.  Co.,  41  N.  W.  Rep.  [Wis.],  956;  Wehh 
t?.  Darragh,  52  N.  Y.,  590;  Ijudlow  v.  Ameriean  Nat,  Bank, 
59  Barb.  [N.  Y.],  509;  Averill  Coal  Co.  v.  Yemer,  22  O.  St., 
372;  McMartin  v.  Binghan,  27  la.,  234;  Toivn  Lot  Co.  v. 
Walker,  50  la,,  376;  Rowell  v.  Giles,  53  How.  Pr.  [N.  Y.], 
244;  Van  Rensselaer  v.  Jewett,  6  Hill  [N.  Y.],  373;  Mullin 
V.  Kelly,  3  How.  Pr.  [N.  Y.],  12;  Wickham  v.  Frazee,  13  Hun 
[N.  Y.],  431;  Read  v.  Lozin^  31  Hun  [N.  Y.],  286;  MeDm- 
25 
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nell  V.  StcvetiSf  9  Hun  [N.  Y.],  28 ;  Morrison  v.  HorrockSy  40 
Hun  [N.  Y.],  428;  Grim  v.  Norris,  19  Cal.,  140;  Smith  r. 
PoUocky  2  Cal.,  93;  Levy  v.  Brooklyn  Fire  Ins.  Co.^  25  Wend. 
[N.  Y.],  687.) 

TibbetSy  Morey  &  Ferris j  contra : 

The  prayer  of  the  petition  does  not  control  in  determin- 
ing what  relief  shall  be  given,  nor  whether  the  parties 
are  entitled  to  a  jury  trial.  (Bell  v.  Merrifieldy  4  Am,  St. 
Rep.  [N.  Y.],  436.) 

The  right  to  have  equity  cases  dealt  with  by  equitable 
methods  is  as  sacred  as  the  ri^'ht  of  trial  by  jury.  {Broirn 
r.  Bucky  13  Am.  St.  Rep.  [Mich.],  438.) 

A  deed  absolute  in  fonn,  if  given  as  security  for  a  debt, 
can  be  declared  a  mortgage  only  in  a  court  of  equity. 
{Seh<xde  v.  Bessinger^  3  Neb.,  140;  8t  inch  field  v.  MiUikcny  71 
Me.,  567;  Hogel  v.  Undelly  10  Mo.,  483;  Foley  v.  Kirk,  33 
X.  J.  Eq.,  170;  Bragg  r.  Mofisie,  38  Ala.,  89;  Artz  r.  Gi^ovc, 
21  Md.,  456;  Murphy  t\  CaUcy,  1  Allen  [Mass.],  107;  7?//.s- 
selVs  Appeal,  15  Pa.  St,  322;  Yandcrhaise  v.  Htignes,  2  Bea.s. 
[N.  J.  Eq.],  244;  Hovey  v.  Holcomb,  11  111.,  660;  Finlon  r. 
riarky  118  111.,  32.) 

In  an  action  at  law,  parol  evidence  is  not  admissible 
to  show  that  an  absolute  deed  was  intended  as  a  mort- 
f;age  and  is  only  admis»ible  in  equity.  {Moore  v.  Wade,  8 
Kan.,  381;  MeClam  v.  White,  5  Minn.,  178;  Wchb  v.  Rice,  6 
Hill  [N.  Y.],  219;  Stevens  v.  Coopvr,  1  Johns.  Ch.  [N.  Y.], 
424;  Bragg  v.  Massie,  38  Ala.,  89,  79  Am.  Dec,  82;  Gee  v. 
Thrailkill,  25  Pac.  Rep.  [Kan.],  588.) 

Plaintiff  having  pleaded  a  trust  in  his  petition  is  con- 
fined to  a  court  of  equity.  {Lake  v.  Freer,  11  111.  App.,  576; 
Carter  v.  CHbson,  29  Neb.,  324;  McCartney  v.  Bofitwick,  32 
X.  Y.,  53;  Norton  v.  Hixon,  25  lU.,  439;  Ooates  v.  Wood 
north,  13  111.,  654.) 

Irvine,  0. 

The  i>etition  of  Yager  against  the  Exchange  National 
ank  alleged  that  on  June  18, 1890,  plaintiff  was  indebtt^d 


T> 
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to  the  bonk  in  the  sum  of  f  900,  and  on  that  day  executed 
to  Teazel,  then  cashier  of  the  bank,  a  note  for  |2,000 
seeing  by  mortgage  on  certain  land;  that  the  object  of 
the  transaction  was  to  secure  the  bank  the  indebtedness 
then  existing  and  for  future  advances;  that  certain 
money  was  afterwards  advanced.  Thereafter  Yeazel 
died  and  Lane  became  the  cashier  of  the  bank;  that  ou 
the  2d  day  of  September,  1891,  a  different  arrangement 
was  made  whereby  plaintiff  executed  and  delivered  to 
Lane  a  deed  to  the  land,  absolute  in  form,  under  the  agree- 
ment that  the  bank  should  hold  the  land  subject  to 
plaintiff's  disposition,  and  when  the  plaintiff  should  find 
a  purchaser  it  would  convey  the  property,  receive  the 
purchase  money,  apply  the  same  to  the  discharge  of  an 
existing  senior  mortgage,  to  the  indebtedness  due  the 
bank,  and  pay  the  surplus  to  the  plaintiff;  that  this  wan 
the  sole  object  of  the  conveyance;  that  November  28, 
1892,  1;he  defendant  sold  the  premises  for  $7,200.  The 
petition  also  alleged  the  amount  of  the  indebtedness  of 
plaintiff  to  defendant,  and  charged  that  the  bank  re- 
ceived, over  and  above  incumbrances  and  this  indebted- 
ness, |2,689,  and  that  it  had  received  rents  for  the  land 
amounting  to  |600.  The  prayer  was  for  a  judgment 
against  the  bank  for  $3,389  with  interest.  The  answer 
amounted  in  brief  to  a  denial  of  the  averments  whereby 
plaintiff  claimed  that  the  conveyance  was  in  effect  a 
mortgage  to  the  bank,  and  pleaded  that  it  was  a  sale 
absolute  to  Lane,  who  in  consideration  thereof  agreed  to 
discharge  the  indebtedness,  and  in  that  behalf  pleaded 
the  execution  by  Lane  to  plaintiff  of  a  written  agreement 
to  hold  plaintiff  harmless  from  the  indebtedness.  The 
reply,  among  other  things,  pleaded,  or  attempted  to  plead, 
fraud  in  procuring  the  plaintiff  to  accept  a  delivery  of  tlie 
last  mentioned  instrument.  The  court,  on  the  motion 
of  the  defendant  and  against  the  objection  of  the  plaintiff, 
referred  the  case  to  a  referee  to  take  the  testimony  and 
report  on  the  law  and  the  facts.  The  plaintiff  except(Ml 
:o  this  ord«.    The  referee  reported  in  favor  of  the  d;-- 
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fendant.  The  report  was  confirmed  and  the  case  dis- 
missed. The  plaintiff  brings  this  judgment  here  for  re- 
view by  petition  in  error,  assigning,  among  other  things^ 
IS  error,  the  order  referring  the  case,  and  contending  that 
the  case  was  one  in  which  the  plaintiff  was  entitled  t^  a 
trial  by  jury.    We  think  this  aamgnment  is  well  taken. 

The  constitutional  provision  is  that  "the  right  to  trial 
by  jury  shall  remain  inviolate."  (CJonstitution,  art,  1, 
sec.  6.)  The  Code  provides  that  "issues  of  fact  arising  in 
actions  for  the  recovery  of  money,  or  of  spedljc  real  or 
personal  property,  shall  be  tried  by  a  jury  unless  a  jury 
trial  is  waived  or  a  reference  be  ordered  as  hereinafter 
provided."  (Code,  sec.  280.)  Of  course  where  the  con- 
stitutional right  to  a  trial  by  jury  exists  the  cause  cannot 
be  referred  in  the  absence  of  a  waiver  of  that  rigbt.  The 
effect  of  the  constitutional  provision  has  been  freqnesidy 
('(msidered.  It  has  been  said  that  the  guaranty  is  of  the 
right  to  a  jury  trial  as  such  right  existed  when  the  consti- 
tution was  adopted.  {Sharmer  v.  Mcintosh^  43  Neb.,  509.) 
So  it  has  been  held  tliat  where  a  defendant  in  possession 
insists  upon  the  right,  an  action  to  determine  the  legal 
title  to  real  estate  cannot  be  tried  without  a  jury,  in  spite 
of  the  statute  on  that  subject.  (Comipiled  Statutes,  ch, 
73,  sec.  57.)  The  reason  is  that  in  such  case  the  proceed- 
ing is  in  its  nature  one  in  ejectment  for  the  reeoveiry  of 
specific  real  property,  and  both  the  constitution  and  the 
statute  entitle  a  party  to  a  jury  trial.  Whether  or  not 
an  accurate  test  of  the  existence  of  the  right  can  be  fouaid 
by  ascertaining  whether  under  the  former  procedure  the 
action  would  be  one  at  law  or  one  in  equity,  may  be  open 
to  some  doubt  Nevertheless,  unless  in  exceptional  cases, 
the  test  suggested  is  certainly  suflftcient,  and  in  most  of 
the  cases  in  this  court  this  has  been  recognized  as  the 
true  test.  {Mills  v.  Miller ,  3  Neb.,  87;  Lamaster  v.  Scofieldj 
5  Neb.,  148;  Roggeficamp  v.  ConversCy  15  Neb.,  105;  Dohle 
V.  Omaha  Fonmlry  &  M.  Co.y  15  Neb.,  436;  Kink(M  v.  Hiatt^ 
24  Neb.,  562;  Sharmer  v,  Mcintosh^  supra.) 

It  is  clear  that  if  this  action  under  the  old  procedure 
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wx)uld  have  been  at  law,  it  would  be  in  the  form  of  as- 
sumpsit for  money  had  and  received,  so  that  it  would  fall 
within  the  general  rule  and  the  foregoing  cas-es  would  be 
applicable.  Was  it  such  an  action?  The  prayer  is  sim- 
ply for  a  money  judgment  and  this  would  stamp  it  as  an 
action  at  law.  It  is  contended,  and  we  think  coiTectly, 
that  the  nature  of  the  action  cannot  be  detennined  alone 
from  the  prayer  of  the  petition.  On  the  contrary,  it  must 
be  determined^  as  a  rule,  from  the  substance  of  the  peti- 
tion itself.  One  must  see  what  sort  of  a  case  the  plaintiff 
makes  by  his  averments,  and  from  that  as»certain  what 
would  be  the  nature  of  the  case  and  the  relief  required 
under  the  former  procedure.  But  this  court  has  already 
held  that  when  this  question  arises,  if  the  substance  of 
the  petition  be  ambiguous,  presenting  facts  sufficient 
whereon  to  base  either  a  legal  or  equitable  claim,  the 
prayer  may  be  resorted  to  to  determine  the  true  character 
of  the  action,    (Harral  v.  Qray,  10  Neb.,  186). 

The  defendant  contends  that,  in  order  to  obtain  the 
relief  prayed,  it  is  necessary  in  ih.e  first  place  to  declare  a 
deed  absolute  in  form  a  mortgage;  secondly,  to  establish 
a  trust  relation  between  the  parties;  and  thirdly,  to  com- 
pel the  trustee  to  account,  and  that  these  are  matters  that 
were  determinable  in  a  court  of  equity.  It  is  true  that  in 
order  to  establish  the  plaintiff's  right  to  the  money  it 
is  necessary  for  him  to  show  that  a  deed  absolute  in  form 
was  a  mortgage;  but  the  determination  of  this  issue  is 
only  incidental  to  the  main  object  of  the  action,  which  is 
the  recovery  of  money.  No  decree  declaring  the  trust  is 
required,  nor  is  it  sought  to  establish  any  equitable  in- 
terest in  the  land.  It  is  nuerely  nec^essary  to  prove  these 
facts  in  order  to  accomplish  another  object.  It  is  quite 
well  established  that  assumpsit  for  money  had  and  re- 
ceived will  lie  in  favor  of  one  entitled  to  a  surplus  as 
against  a  mortgagee  who  has  disposed  of  the  property. 
(BaUinger  v.  Bourhindy  87  111.,  513;  Vopc  v.  M- heeler^  41  N. 
Y.,  303;  Webster  v.  Singley,  53  Ala-,  208;  Cook  v.  Baslei/, 
123  Mass.,  396.)    It  was  held  otherwise  in  Chaffee  r. 
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Franklin^  11  B.  L,  578,  but  that  was  a  case  where  the  land 
had  been  sold  after  the  death  of  the  mortgagor.  His 
administrator  brought  the  action.  It  was  held  that  un- 
der such  circumstances  the  surplus  moneys  should  be 
treated  as  real  estate  descending  to  the  heirs  and  not 
vesting  in  the  administrator,  and  the  estates  of  the  va- 
rious heirs  being  coniplicate<l  a  resort  to  equity  was  nec- 
essary under  the  facts  of  the  case  to  determine  their 
interests.  The  necessity  of  proceeding  in  equity  there- 
fore did  not  arise  from  tlie  general  character  of  the  action 
but  from  the  peculiar  facts  of  the  case.  Nevertheless, 
under  a  similar  state  of  facts  it  is  held  in  Massachusetts 
that  assumpsit  will  lie  by  the  administrator.  {Varnum  v. 
MescrvCj  8  Allen,  158.)  It  vnll  be  said,  conceding  as- 
sumpsit lies  in  case  of  a  mortgage  which  is  so  on  its  face, 
the  case  is  different  where  it  is  a  deed  absolute  in  form^ 
because  in  that  case  a  resort  to  equity  is  necessaiy  to 
establish  the  oral  defeasance.  A  sufficient  answer  to  this 
is  that  under  the  old  procedure  a  mortgagor  after  con- 
dition broken  had  in  all  cases  to  resort  to  equity  for 
relief,  as  much  so  when  the  defeasance  was  expressed  as 
when  the  mortgage  was  a  so-called  "equitable  mortgage." 
But  beyond  this  consideration  it  is  evident  that  the  argu- 
ment is  unsound.  All  actions  on  implied  assumpsits, 
especially  perhaps  that  for  money  had  and  received,  are 
to  a  certain  extent  equitable  in  character  though  not  in 
form.  By  that  we  mean  that  through  this  form  of  action 
rights  equitable  in  their  nature  could  be  enforced  at  law, 
and  the  action  lay,  although  in  order  to  establish  the 
plaintiff's  case  it  was  necessary  to  trace  bis  rights, 
through  facts  ordinarily  of  equitable  cognizance.  {Thomp- 
son  V.  Thompson,  5  W.  Va.,  190.) 

It  has  been  held  in  this  state  that  under  the  general 
issue  in  ejectment  the  defendant  may  prove  any  fact 
which  defeats  the  plaintiflE's  right  of  possession;  H&y  for 
instance,  that  a  deed  in  plaintiflE's  chain  of  title  was  pro- 
cured by  fraud.  It  is  not  necessary  to  resort  by  cross- 
petition  to  a  proceeding  to  set  a^ide  the  deed.    {Franklin 
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V.  Kelly y  2  Neb.,  79;  Staley  v.  Hmiselj  35  Neb.,  160;  Warner  v. 
Ltwa^j  44  Neb.,  759,  and  similarly  in  replevin,  Phwnix  Iran 
WorJcs  Co.  V.  McEvony,  47  Neb.,  228.)  Suppose,  then,  that 
the  property  had  not  been  sold  and  the  plaintiff  had 
remained  in  possession  and  Lane  had  brought  ejectment. 
There  could  be  no  doubt  that  as  a  defense  f o  that  purely 
legal  action  the  plaintiff  might  have  shown  that  the 
deed  was  in  fact  a  mortgage,  and  so  it  w^as  held  in  LocTce 
V.  Moultotij  108  Cal.,  49;  and  this  in  order  to  determine 
the  right  of  the  parties  to  a  jury  trial.  We  think  it  is 
therefore  clear  that  the  right  to  a  jury  trial  must  be  de- 
termined from  the  object  of  the  action  and  not  by  inquiry 
as  to  whether  it  is  necessary  by  proof  to  establish  equi- 
table rights. 

We  are  very  clearly  of  the  opinion  that  the  case  before 
us  was  in  its  nature  one  for  money  had  and  received;  that 
the  plaintiff  was  entitled  to  a  jury  trial,  and  that  the 
court  erred  in  referring  the  case.  This  being  true,  the 
report  of  the  referee  must  be  set  aside  and  it  becomes 
unnecessary  to  consider  any  of  the  questions  arising  from 
a  consideration  of  that  report. 


Reversed  and  remanded. 


Harrison,  J.,  not  sitting. 


TiLGHMAN  Johnson,  appellee,  v.  Leonard  W.  CJolby 

ET  AL.,  APPELLANTS. 

Tiled  September  22, 1897.    No.  7442. 

1.  Judicial  Sales:  Obdeb:  Decree.  A  decree  of  foreclosure  is  sufficient 
authority  in  itself  for  its  execution.  No  order  of  sale  need  issue, 
and  if  one  be  issued,  a  sale  made  thereunder  will  not  be  set  aside 
for  formal  defects  in  the  order,  or  for  failure  of  the  officer  to  fol- 
low entirely  the  command  of  the  order,  provided  he  follow  the 
law  and  the  decree. 
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2. :  Appbaiseicbnt:  Deputy  Shebivf.    A  deputy  Bherlff  may  tuA 

for  Mb  principal  in  appraising  and  selling  land  under  decree  of 
foreclosure. 

8. : .    An  appraisement  is  not  so  defective  as  to  inyalidate 

the  sale  where  it  finds  the  value  of  each  of  several  tracts  and  the 
incumbrances  on  each  separately,  but  concludes  by  stating  de- 
fendants' interest  in  gross. 

4. :  :  Cebtifioate  of  Inctthbbanobb.    Nor  will  a  sale  be 

set  aside  on  motion  of  the  mortgagor  because  no  certificates  of 
incumbrances  were  procured,  when  the  incumbrances  found  and 
deducted  were  less  than  those  actually  existing.  •• 

5.  Descent.    Where  an  ancestor  dies  intestate  his  lands  descend  in- 

stantly to  his  heirs.  It  does  not  require  settlement  of  his  estate 
or  a  probate  order  declaring  heirship  to  vest  the  title. 

6.  Judicial  Sales:  Notice:  Pboof  of  Publication.    Publication  of  a 

notice  of  foreclosure  sale  may  be  proved  by  affidavit  of  any  one 
knowing  the  fact,  and  such  knowledge  need  not  be  expressly  stated 
in  the  affidavit. 

Appeal  from  the  district  court  of  Gage  county.  Heard 
below  before  Bush,  J.    Afflrmed. 

m 

W.  H.  Aahby  and  L.  W.  Colby ^  for  appellanta 
E.  O.  KretsingeTj  contra. 

IBVINB,  O. 

This  is  an  appeal  from  an  order  confirming  a  sale  made 
in  pursuance  of  a  decree  of  foreclosure.  The  decree  was 
rendered  November  11, 1892.  An  order  of  sale  was  issued 
August  18,  1893,  in  pursuance  whereof  the  property  was 
appraised  at  f  10,000,  and  the  interest  of  the  defendants^ 
after  deducting  prior  incumbrances,  at  $9,405.95.  The 
property  was  twice  offered  for  sale  and  not  sold  for  want 
of  bidders.  November  23,  1893,  a  second  order  of  sale 
was  issued  and  a  new  appraisement  had  whereby  the 
property  was  valued  at  $6,000,  and  the  interest  of  the 
defendants  at  f  5,495.95.  A  sale  was  then  had.  The  de- 
fendants objected  to  its  confirmation  and  moved  to 
set  both  sale  and  appraisal  aside.  The  sale  was  set 
aside,  but  the  motion  to  set  aside  the  appraisement  was 
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overruled.  April  20,  1894,  still  another  order  of  sale 
was  issued  and  the  property  was  sold  without  a  new 
appraisenuent.  This  sale  was  confirmed  and  defendants' 
motion  to  set  it  aside  was  overruled.  We  take  up  the 
defendantSf'  objections  to  the  validity  of  the  sale  in  the 
order  in  which  the  briefs  present  them. 

It  is  said  that  the  sale  was  either  void  or  voidable  be- 
cause the  order  on  which  it  was  made  does  not  run  in  the 
name  of  the  state  of  Nebraska.  It  is  unnecessary  to  con- 
sider whether  or  not  the  oi-der  suflTiciently  followed  the 
constitutional  provision  as  to  the  style  of  process,  because 
a  decree  of  foreclosure  operates  directly  upon  the  mort- 
gaged property  and  is  itself  sufficient  authority  for  the 
officer  to  proceed.  It  is  unnecessary  that  any  order  aside 
from  the  decree  should  issue.  {Rector  v.  Rotton^  3  Neb., 
171;  Fried  v.  Stone,  14  Neb.,  398;  Burkett  v.  Clark,  46  Neb., 
466.) 

It  is  next  said  that  the  sale  should  be  set  aside  because 
the  order  directed  the  sheriff  to  appraise,  advertise,  and 
sell  the  property,  whereas  he  proceeded  to  advertisement 
and  sale  without  appraisement.  For  the  same  reason  as 
stated  above,  the  sale  should  not  be  set  aside  on  account 
of  any  defect  in  the  order  of  sale.  The  decree  directed 
the  sale  and  the  law  prescribed  the  manner  of  making  the 
same.  It  is  only  after  land  has  been  twice  advertised  and 
offered  for  sale,  and  remains  unsold  for  want  of  bidders, 
that  a  new  appraisement  can  be  made,  unless  it  be  in  cases 
where  the  court  has  set  aside  the  existing  appraisement. 
(Code,  sec.  495.)  The  court  had  refused  to  set  aside  this 
appraisement  and  it  was  proper  for  the  sheriff  to  proceed 
to  sell  thereunder. 

The  next  objection  is  that  the  sale  was  bad  because  the 
appraisement  and  sale  were  made  by  a  deputy  sheriff. 
This  question  has  been  considered  and  decided  adversely 
to  the  plaintiffs  in  Nebraska  Loan  &  Building  Association 
V.  Marshall,  51  Neb.,  534. 

It  is  next  objected  that  the  appraisement  was  invalid 
for  the  reason  that  the  interest  of  the  defendants  was  ap- 
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praised  in  gross  and  not  in  each  lot.  It  appeal's  from  the 
record  that  the  decree  directed  the  sale  of  four  lots.  Of 
thes^  lots  1  and  2  were  occupied  by  a  dwelling  house. 
It  was  manifestly  improper  to  sever  these  two  lots  and 
sell  them  separately.  They  were  appraised  together.  Lot 
3  and  lot  4  were  then  separately  appraised.  The  incum- 
brances on  each  lot  are  separately  stated  in  the  appraise- 
ment, but  the  interest  of  the  defendants  is  stated  in  gross. 
We  do  not  think  that  this  last  was  such  an  inegulaiity 
as  would  justify  setting  the  sale  aside.  The  value  of  each 
tract  being  stated,  and  then  the  incumbrances  on  each 
tract  being  found,  the  appraisement  of  the  defendants' 
interest  was  a  mere  matter  of  computation,  and  on  the 
sale  each  ti*act  brought  more  than  two-thii-ds  the  value  of 
the  defendants'  interest  as  determined  from  the  face  of 
the  appraisement.  In  connection  with  this  objection,  it 
is  also  argued  that  the  appraisers  did  not  obtain  new 
certificates  of  incumbrances,  but  simply  deducted  the 
amount  of  incumbrances  as  certified  to  the  first  apprais- 
ers. This  was  an  irregulairity  which  in  a  proper  case 
would  justify  setting  aside  the  appraisement  on  motion 
made  for  that  purpose.  But  it  appears  that  the  only  in- 
cumbrances certified  were  taxes  and  that  the  lien  oc- 
casioned thereby  had  increased  since  the  first  appraise- 
ment was  made.  If  new  certificates  had  been  obtained 
the  defendants'  interest  would  have  been  found  at  less 
than  it  actually  was  detennined,  so  that  the  irregularity 
was  not  to  the  prejudice  of  the  defendants. 

The  next  objection  is  that  one  of  the  appraisers,  Elmer 
E.  Clancy,  was  not  a  freeholder.  The  sheriff  returns  that 
•he  is  a  freeholder.  Whether  this  may  be  contradicted 
by  extrinsic  evidence  we  need  not  now  determine,  be- 
cause the  evidence  shows  that  Clancy's  father,  some 
months  before  the  appraisement  was  made,  died  intestate, 
seized  of  certain  land  in  Gage  county,  in  fee  simple.  It 
also  appears  that  the  estate  had  not  been  settled  at  the 
time  of  the  appraisement,  nor  had  any  ordei'  been  made 
determining  who  were  the  heirs.     But  in  cases  of  intes- 
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tacy  the  title  to  real  estate  vests  in  the  heir  instantly  on 
the  death  of  the  ancestor.  {Shellenberger  v.  Ransom^  41 
Xeb.,  631.)  The  fact  that  that  title  may  be  afterwards 
divested  by  proceedings  subjecting  and  selling  the  land 
for  the  payment  of  the  aneestor^s  debts,  does  not  prevent 
title  from  passing,  and  renders  the  estate  none  the  lese 
one  of  freehold. 

It  is  urged  that  the  appraisement  was  inadequate. 
Treating  the  motion  filed  after  the  first  sale  as  a  motion 
seasonably  filed  to  set  aside  the  appraisement,  and  assum- 
ing that  this  appeal  presents  the  order  of  the  court  over- 
ruling that  motion  for  review,  we  are  satisfied  that  the 
finding  of  the  court  is  not  without  sufiftcient  support  in 
the  evidence. 

The  proof  of  publication  of  the  notice  of  sale  is  by 
affidavit  of  one  who  describes  himself  as  "principal  clerk" 
of  the  newspaper  in  which  the  notice  was  published. 
Some  statutes,  with  regard  to  proof  of  publication,  re- 
quire that  the  proof  shall  be  made  by  affidavit  of  certain 
persons  only,  as  by  the  printer,  his  foreman,  or  principal 
clerk.  This  notice,  however,  falls  within  the  general  pro- 
vision of  the  Code  (sec.  403),  whereby  publications  re- 
quired by  law  to  be  made  in  a  newspaper  may  be  proved 
by  affidavit  of  any  person  having  knowledge  of  the  fact 
{Miller  v.  Lef every  10  Neb.,  77.)  Instead  of  restricting  the 
manner  of  proof  this  statute  extends  it  We  do  not  think 
that  it  requires  that  the  affiant  should  swear  that  he  knew 
the  fact  Unless  he  knew  it  his  affidavit  would  be  false* 
This  we  cannot  presume. 

The  foregoing  disposes  of  all  objections  urged  except 
those  that  are  merely  corroUary  to  points  already  disr 

cussed. 

Affibmbd. 
Habhison,  J.y  not  sitting. 
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Louis  0.  Eickhoff  bt  jll.  v.  J.  0.  Eikbnbaby. 

FiUED  Septembbb  22, 1897.    No.  742L 

1.  Beplevin:  Action  on  Bond:  Pleading:  Attachment.    The  condi- 

tion of  a  replevin  bond  is  that  the  plaintiff  in  replevin  shall  com- 
ply with  the  Judgment;  and,  in  replevin  against  an  officer  who 
justifies  under  writs  of  attachment,  it  is  necessary  for  the  officer 
to  prove  the  debt  and  the  regularity  of  the  proceedings.  There- 
fore, after  Judgment  for  the  defendant,  it  is  unnecessary  in  a  suit 
on  the  replevin  bond  for  the  officer  to  plead  those  facts.  It  is 
sufficient  to  plead  the  replevin  Judgment 

2.  Principal  and  Surety:  Failube  to  Sue  Pbincifal.    Mere  forbear- 

ance by  a  creditor  to  sue  a  principal  will  not  release  the  latt^s 
sureties;  and  this  is  true  although  by  lapse  of  time  remedies  may 
be  lost  against  the  principal. 

3.  Beplevin:  Judgment:  Retubn  of  Pbofebtt.    A  plaintiff  in  replevin 

against  whom  Judgment  has  been  rendered,  must,  in  order  to  sat- 
isfy the  Judgment  for  a  return  of  the  property,  return  or  offer  to 
return  the  identical  property  replevied  and  not  other  property  of 
like  kind  and  value. 


:  Retubn  of  Propertt:  Instructions.  "Where  property  re- 
plevied was  of  such  a  character  that  an  actual  manual  delivery 
thereof  was  impracticable,  and  a  return  could  be  had  only  con- 
structively or  by  surrendering  possession  of  the  place  where  the 
property  was  situated,  it  was  not  error  to  instruct  the  Jury,  the 
fact  of  an  offer  to  return  being  in  issue,  that  they  should  inquire 
whether  that  offer  had  been  made  in  good  faith. 

:  :   Execution.    A  plaintiff  in  replevin  against  whom 


6. 


Judgment  has  been  rendered  owes  the  affirmative  daty  of  returning 
the  property,  and,  if  he  fall  so  to  do,  the  defendant  may  proceed 
to  enforce  the  alternative  Judgment  by  an  ordinary  execution. 
The  execution  need  not  be  in  the  alternative. 

:  Sufficiency  of  Bond.    A  replevin  bond  was  entitled  as  of 


the  case,  naming  parties  plaintiff  and  defendant.  It  recited  the 
institution  of  the  action,  again  naming  the  parties,  and  further 
recited  that  one  B.,  as  coroner,  had  seized  the  property  under  the 
writ.  It  named  the  obligee  as  follows:  "We,  •  •  *  ,  undertake 
to  the  said  B.,  defendant  in  said  action."  Held,  That  the  insertion 
of  B.'s  name  as  obligee  was  merely  surplusage  and  could  be  re- 
jected, leaving  a  sufficient  bond  manifestly  running  to  the  de- 
fendant. 

7.  Instructions:  Exceptions:  Review.  A  judgment  will  not  be  re- 
versed because  the  court  failed  to  mark  on  the  margin  of  instruc- 
tions the  word  "given,"  or  "refused,"  where  the  defeated  party 
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himself  noted  on  the  margin  an  exception  to  the  giving  or  refusal 
of  the  instruction  as  the  case  might  be,  although  such  exception 
was  accompanied  by  a  special  exception  to  the  failure  of  the  court 
to  so  mark  it. 

8.  Kew  Trial:  Misconduct  of  Counsel.  Certain  questions  of  evidence 
and  practice,  resting  on  no  new  principle,  «et  forth  in  the  opinion 
and  held  not  to  have  been  erroneously  decided  below. 

■ 

Error  from  the  district  court  of  Cass  county.  Tried 
below  before  Chapman,  J.    Affirmed. 

Wharton  &  Baird,  J.  IL  HaldemaUj  and  Beeson  d  Booty 
for  plaintiffs  in  error. 

H.  D.  Travis  and  E.  H.  Wooley,  contra. 

Irvine,  0. 

This  was  an  action  by  Eikenbary  against  the  plaintiffs 
in  error  on  a  replevin  bond.  Eikenbary  was  sheriff  of 
Cass  county  and  had  seized  the  contents  of  a  lumber  yard 
on  writs  of  attachment.  James  W.  Williams  replevied 
the  property,  Eikenbary  and  Wendt  executing  the  bond 
as  sureties.  Pending  the  action  Williams  died.  There 
was  a  revivor  in  the  name  of  his  executrix.  The  estate  of 
Williams  proceeded  to  settlement  and  on  September  18, 
1890,  the  executrix  was  discharged.  Judgment  was  ren- 
dered in  the  replevin  siuit  October  20,  1890,  in  favor  of 
the  defendant  The  case  was  brought  to  this  court, 
where  the  judgment  was  affirmed .  Subsequently  tlie 
present  action  was  commenced  on.  the  bond  against  the 
executrix  and  the  two  sureties.  Separate  motions  for  a 
new  trial  were  filed,  but  the  defendants  have  joined  in 
the  petition,  in  error,  so  that  if  the  judgment  is  right  as 
to  one  it  must  be  affirmed  as  to  all;  and  as  the  questions 
ai^ed  relate  chiefly  to  the  liability  of  the  sureties,  we 
consider  no  quefictions  which  would  affect  solely  the  lia- 
bility of  the  executrix. 

The  first  assignment  argued  is  that  the  petition  states 
no  cause  of  action  in  that  it  fails  to  allege  that  judgment 
was  recovered  in  the  attachment  suit  wherein  the  levy 
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was  made  by  the  sheriflP,  nor  does  it  allege  that  the  claim 
of  the  plaintiff  in  that  siuit  is  unsatisfied  in  whole  or  in 
part  We  think  such  an  allegation  was  unnecessary. 
The  condition  of  the  bond  is  "that  the  said  James  W. 
WilliamiSj  plaintiff,  shall  duly  prosecute  his  action  afore- 
said, and  pay  all  eo^ts  and  damages  which  may  be 
awarded  against  him,  and  shall  return  said  property  to 
said  defendant  in  case  a  judgment  for  the  return  thereof 
shall  be  rendered  against  the  plaintiff  herein."  That  is, 
the  condition  of  the  bond  is  not  to  pay  such  damages  as 
may  be  proved  to  have  been  sustained  in  the  suit  on  the 
bond,  but  it  is  to  answer  the  judgment  in  the  replevin  suit. 
On  one  of  the  several  occasions  when  thjs  very  replevin 
suit  was  before  this  court,  it  was  held  that  where  an 
officer  attaches  property  found  in  the  possession  of  a 
stranger  claiming  title,  in  an  action  of  replevin  therefor 
by  sueh  stranger,  the  officer,  in  order  to  justify,  must  not 
only  prove  that  the  attachment  defendant  was  indebted 
to  the  attachment  plaintiff,  but  that  the  attachment  was 
regularly  issued.  {Williams  v.  Eikenberry^  25  Neb.,  721.) 
The  validity  of  the  attachment  and  the  existence  of  the 
debt  oni  which  it  is  based  are,  therefore,  matters  in  issue 
in  the  replevin  suit  itself.  They  are  determined  by  the 
judgment  in  that  suit,  amd,  the  bond  being  conditioned 
for  the  performance  of  that  judgment,  it  is  unnecessary 
to  again  plead  and  prove  such  facts  in  an  action  on  the 
bond- 
It  is  next  contended  that,  under  our  laws  with  relation 
to  the  estates  of  decedents,  a  claim  like  the  present  muBt 
be  presented  in  the  county  court  against  the  estate;  that 
an  independent  action  will  not  lie  therefor;  that  Eiken- 
bary, having  failed  to  present  a  claim  against  the  estate 
of  Williams,  the  principal  on  the  bond,  and  more  than 
two  years  having  elapsed  before  the  commencement  of 
this  suit,  all  remedy  against  the  estate  has  been  lost,  and 
the  sureties  are  thereby  discharged.  It  will  be  recalled 
from  the  statement  of  facts  that  the  estate  was  settled 
and  the  executrix  discharged  before  judgment  was  ren- 
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dered  in  the  replevin  snit.  But  it  is  insisted  that  prior 
t»  that  judgment  the  claim  on  the  bond  was  a  contingent 
claim  and  should  have  been  presented  as  such  in  order 
to  continue  the  obligee's  rights  against  the  sureties.  We 
do  not  find  it  necessary  to  determine  all  the  questions 
suggested  by  this  line  of  argument.  It  is  a  well  settled 
principle  of  law,  several  times  recognized  in  this  state, 
that  mere  forbearamce  to  sue  a  principal  will  not  dis- 
charge a  suflpety.  In  order  to  operate  as  a  discharge  the 
plaintiff  must  do  some  act  which  releases  the  principal  or 
suspends  the  right  to  proceed  against  hirn^  and  a  mere 
failure  to  proceed  with  the  present  power  of  doing  so 
does  not  operate  aa  a  discharge.  {Dillon  v.  Russelly  5  Neb., 
484;  Sheldon  v.  WilUamSy  11  Neb.,  272;  Smith  v.  Mason, 
44  Neb.,  610.)  In  Burr  v.  Boyer,  2  Neb.,  265,  it  was  held 
that  negligence  on  the  part  of  the  creditor,  whereby  se- 
curity held  by  him  is  sacrificed  to  the  detriment  of  the 
sureties,  will  operate  to  discharge  them.  But  the  general 
rule  was  there  recognized  and  the  case  distinguished 
from  a  mere  failure  to  pursue  legal  remedies.  The  rea- 
son for  this  rule  is  that  the  surety  is  not  put  to  any  haa- 
ard  by  the  forbearance  of  the  creditor  as  he  has  it  in  his 
power  to  protect  himself.  He  may  either  pay  the  debt, 
and  thus  become  subrogated  to  the  rights  and  securities 
of  the  creditor,  or  he  may  compel  the  creditor  to  sue;  and 
it  follows  that  if  a  statute  of  limitations  is  permitted  to 
run  against  the  principal  in  such  case,  the  fault  is  as 
much  that  of  the  suirety  as  of  the  creditor.  Gases  di- 
rectly in  point  with  reference  to  the  loss  of  remedy 
against  the  estate  of  a  deceased  principal  are:  Villars  v. 
Palmer,  67  111.,  204;  Johnson  v.  The  Planters'  Bank,  4  S.  & 
M.  [Miss.],  165;  Marshall  v.  Hudson,  9  Yerg.  [Tenn.],  57; 
Sichel  V.  CarrillOy  42  Gal.,  493;  Bull  v.  Coe,  77  Gal.,  54; 
Banks  v.  State,  62  Md.,  88. 

The  judgment  was  for  the  value  of  the  property  as  well 
as  for  the  damages  and  costs  in  the  replevin  suit  One 
defense  interposed  was  that  there  had  been  an  offer  to 
return  the  property,  and  that  the  sureties  were  thereby 
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discharged  to  the  extent  of  its  value.  The  evidence,  how- 
ever, showed  that  Williams,  after  obtaining  the  property 
under  the  writ,  proceeded  to  conduct  the  lumber  busi- 
ness, selling  from  the  stock  and  buying  new  material. 
The  question  of  the  identity  of  the  property  which  it  was 
proposed  to  return  with  that  replevied  was  submitted  to 
the  jury,  the  court  proceeding  on  the  theory  that  it  was 
the  duty  of  the  plaintiff  in  replevin  to  return  the  identical 
property,  and  thait  the  judgment  for  the  return  was  not 
satisfied  by  a  tender  of  similar  property,  even  of  equal 
value.  The  theory  of  the  defendants  is  that  the  property 
being  a  lumber  yard,  aai  offer  to  return  lumber  of  the 
same  kind,  amount,  and  value,  was  suflftcient,  and  they 
cite  in  support  of  that  view  another  opinion  of  this  court 
in  the  replevin  action.  (Williains  v.  Eikenbernfy  22  Neb., 
210.)  The  court  was  there  considering  whether  Williams 
had  estopped  himself  from  prosecuting  a  proceeding  in 
error  by  offering  to  comply  with  the  judgment,  Eiken- 
berry  having  conditionally  accepted  the  offer;  that  is, 
he  had  offered  to  accejrt  a  return  provided  that  "all  the 
property  so  replevied"  was  returned.  The  court  pro- 
ceeded no  further  than  to  ascertain  that  this  condition 
amounted  to  a  refusal  to  accept  the  offer  as  made,  and 
the  language  there  used,  which  the  plaintiffs  in  error  now 
contend  sustains  their  i>osition,  was  directed  to  charac- 
terizing the  offer  which  Williams  had  tlien  made,  and 
not  to  designate  what  would  be  a  sufficient  offer  to  return 
the  property.  In  Reavis  v,  Horner^  11  Neb.,  479,  it  was 
lield  that  a  party  might  return  a  portion  of  the  proi)erty 
where  its  value  had  been  sepsjrately  ascertained^  and 
tender  the  value  of  the  remaining  property  in  money. 
But  this  case  would  not  apply  to  one  like  the  present 
where  there  had  not  been  such  separate  ascertainment  of 
value,  and  where  the  tender  was  made  in  bulk  of  different 
property.  In  the  case  last  cited  the  court  said,  as  to  the 
<luties  of  a  party  under  such  a  judgment,  "They  were  only 
required  to  return  the  property  in  the  like  condition  in 
which  tliey  received  it."     There  can  be  no  doubt  that  in 
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order  to  satisfy  a  judgment  for  the  return  of  property  the 
identical  property  must  be  tendered  in  substantially  the 
condition  in  which  it  was  received.  {Irvin  v.  Smith,  68 
Wia,  220;  Irvin  v.  Smithy  68  Wis.,  227.)  The  action  of 
replevin  is  for  the  recovery  of  specific  chattels.  The  judg- 
ment, when  for  the  defendant,  is  for  a  return  of  those 
chattels  or  for  their  value.  It  is  not  for  a  return  of  other 
chattels  of  like  kind. 

In  this  connection  it  is  also  argued  that  the  court  erred 
in  excluding  evidence  tending  to  show  that  the  district 
court  had  refused  Williams  permission  to  withdraw  the 
tender.  We  cannot  see  how,  if  this  was  error,  it  could 
jwejudice  the  plaintiffs  in  error.  Williams  filed  a  writ- 
ten offer  to  return  the  property.  Eikenbary  filed  a  con- 
ditional acceptance  of  that  offer.  Williams  then  asked 
leave  to  withdraw  his  tender  and  the  evidence  excluded 
was  a  refusal  of  the  court  to  permit  him  to  do  so.  If,  in 
order  to  discharge  the  sureties,  it  was  only  necessary  to 
offer  to  return  the  property,  and  it  was  not  necessary  to 
keep  the  offer  good,  then  it  was  immaterial  whether  or 
not  Williams  had  been  permitted  to  withdraw  the  offer. 
This  was  the  view  taken  by  the  district  court,  and  tlie 
case  was  submitted  to  the  jury  under  an  instruction  to 
that  effect,  which  was  all  that  the  plaintiffs  in  error  could 
aak. 

It  is  assigned  that  the  court  erred  in  permitting  the 
clerk  of  the  district  court  to  testify  that  "proper  papers- ' 
bad  been  filed  in  his  oflftce  for  the  purpose  of  taking  the 
replevin  case  to  the  supreme  court.  This  was  error  witli- 
out  prejudice.  It  was  admitted  of  record  that  the  judg- 
ment had  not  been  superseded  by  the  appellate  procee<l- 
ings,  so  that  it  was  not  very  material  whether  or  not  the 
case  was  prosecuted  beyond  the  district  couirt  Moreover, 
the  mandate  following  the  judgment  of  aflfirmance  and 
reciting  that  judgment  was  immediately  offered  in  evi- 
dence. The  fact  that  proceedings  in  error  had  been  pros- 
ecxvted  was  not  controverted,  and  no  one  was  injured  by 
the  question  and  answer  referred  to.  The  clerk  testified 
26 
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from  his  own  knowledge  and  recollection,  and  not  by  the 
production  of  the  record  as  to  the  amount  of  costs  in  the 
replevin  suit.  This  is  assigned  as  error.  He  was  first 
asked  whether  he  could  now  state  the  total  amount  of 
costs.  This  question  was  objected  to  as  not  being  the 
best  evidence,  and  the  objection  properly  overruled.  The 
inquiry  was  only  as  to  the  clerk's  knowledge  of  the  fact, 
and  the  objection  that  it  was  not  the  best  evidence  was 
clearly  untenable.  This  was  followed  by  a  question  as 
to  the  amount,  and  that  question  was  not  objected  to. 

The  plaintiff  offered  in  evidence  an  execution  in  the 
ordinary  form  on  the  money  judgment  alone.  It  is  con- 
tended that  the  court  erred  in  admitting  this  execution 
and  the  return  thereof  because  it  was  not  in  the  alterna- 
tive, following  the  judgment.  It  has  been  held  that  the 
plaintiff  in  replevin  cannot  complain  if  the  judgment  is 
absolute  instead  of  in  the  alternative,  unless  he  makes  it 
appear  that  a  return  of  the  property  could  be  had.  (Good- 
man  v.  Kennedy y  10  Neb.,  270.)  It  would  seem  that  if  he 
could  not  complain  of  the  form  of  a  judgment  he  could 
not  complain  of  the  form  of  the  execution  in  this  respect. 
But  however  that  may  be,  the  writ  of  reiorno  habendo 
does  not  usually  issue  where  proceedings  in  replevin  are 
like  those  in  this  state.  It  is  the  general  doctrine  that  it 
is  the  affirmative  duty  of  the  plaintiff  to  comply  with  the 
judgment  by  returning  the  property  or  offering  to  do  so. 
It  is  not  his  duty  merely  to  yield  to  process  having  that 
object.  If  he  failed  to  perform  this  duty  the  defendant 
may  proceed  to  collect  the  money  judgment  by  ordinary 
process.  (Cobbey,  Law  of  Keplevin,  sees.  1179,  1182.) 
Our  statute  provides  (Code  of  Civil  Procedure,  sec.  196): 
"No  suit  shall  be  instituted  on  the  undertaking  given 
under  section  186,  before  an  execution  issued  on  a  judg- 
ment in  favor  of  the  defendant  in  the  action  shall  have 
been  returned,  that  sufficient  property  whereon  to  levy 
and  make  the  amount  of  such  judgment  cannot  be  found 
^in  the  county."    There  is  no  provision  for  the  form  of 

"cution,  but  the  object  of  this  provision  is  merely  to 
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require  a  resort  to  the  property  of  the  principal  under  the 
replevin  judgment  before  permitting  another  action  to 
be  brought  on  the  bond,  and  this  requirement  is  satisfied 
if  the  plaintiff  fails  to  return  the  property  and  an  exe- 
cution on  the  money  judgment  is  issued  and  returned 
unsatisfied. 

It  is  argued  that  the  court  erred  in  admitting  the  bond 
in  evidence,  on  the  ground  that  it  runs  to  the  coroner  of 
the  county  instead  of  the  defendant  in  replevin.  The 
bond  bears  at  its  head  the  title  of  the  case  as  follows: 
"James  W.  Williams,  plaintiff,  v.  James  C.  Eikenbary, 
sheriff  of  Cass  county,  Nebraska,  defendant."  It  opens 
with  a  recital  that  "Whereas  James  W.  Williams  above 
named  has  caused  an  order  for  delivery  of  the  following 
goods  and  chattels,  to- wit:  •  *  *  to  be  issued  out  of 
the  justice  court  of  C.  H.  King,  a  justice  of  the  peace  of 
Weeping  Water,  within  and  for  the  county  of  Cass,  in  a 
cause  now  pending  in  the  said  justice  court  wherein  the 
said  James  W.  Williams  is  plaintiff  and  one  James  C. 
Eikenbary,  sheriff  of  Cass  county,  Nebraska,  is  defend- 
ant." Then  follows  a  recital  that  the  order  was  delivered 
to  Henry  Boeck,  coroner  of  Cass  county,  and  the  goods 
were  by  him  taken  and  appraised.  Then  comes  the  fol- 
lowing: "Now,  therefore,  we,  James  W.  Williams  and 
L.  C.  Eickhoff,  and  August  Wendt,  undertake  to  the  said 
Henry  Boeck,  defendant  in  said  action,"  etc.  It  is  evi- 
dent that  the  intention  was  to  execute  an  undertaking  to 
the  defendant  as  the  statute  requires.  The  defendant  is 
twice  named,  once  in  the  caption  and  once  in  the  recital 
of  the  bond.  The  bond  also  recites  who  Henry  Boeck 
was  and  shows  that  he  was  merely  the  officer  levying  the 
writ  The  insertion  of  his  name  in  the  body  of  this  bond 
as  obligee  was,  under  the  circumstances,  merely  surplus- 
age and  may  be  disregarded,  leaving  a  valid  bond  run- 
ning to  the  defendant.  It  required  no  information  or 
proof  of  extrinsic  circumstances  to  show  who  was  the 
real  obligee  intended. 

Complaint  is  made  of  an  instruction  whereby  in  sub* 
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mitting  the  qtuestion  of  the  offer  to  return  the  properly 
to  the  jury,  the  court  seems  to  have  required  the  jury  to 
find,  in  order  to  sustain  that  defense,  that  the  offer  was 
made  in  good  faith.  It  is  argued  that  if  the  offer  to 
return  was  in  fact  made,  it  was  immaterial  whether  it 
was  made  in  good  faith  or  in  bad  faith.  Under  the  evi- 
dence we  think  the  instruction  was  correct.  The  offer 
was  made  at  a  time  when  an  oflRoer  was  present  at  the 
lumber  yard  about  to  seize  it  under  a  writ  of  execution. 
The  nature  of  the  property  was  such  that  an  actual  de- 
livery thereof  was  impracticable.  It  was  merely  a  mat- 
*ter  of  surrendering  possession  of  the  place  where  the 
property  lay.  Under  such  circumstances  it  certainly  was 
necessary,  in  order  to  constitute  such  an  offer  a  good 
tender  of  a  return  of  the  property,  that  it  be  made  in 
good  faith  for  the  purpose  and  with  the  intention  of 
putting  the  plaintiff  in  replevin  in  possession  of  the  prop- 
erty, and  that  it  be  not  made  colorably  for  the  purpose 
of  preventing  the  levy  of  an  execution  or  of  laying  the 
foundation  for  future  litigation  or  defenses,  without  any 
intention  of  actually  surrendering  the  property. 

Complaint  is  made  of  another  instruction  for  giving 
undue  prominence  to  certain  facts.  This  also  was  an 
instruction  relating  to  the  issue  bearing  upon  the  return 
of  tlie  property,  and  stated  to  the  jury  that  it  should  con- 
sider all  the  testimony  bearing  on  that  issue,  the  written 
offer  to  deliver,  the  request  to  withdraw  the  offer,  Will- 
iams remaining  in  possession  of  the  property,  selling  and 
disposing  of  the  same,  his  ability  to  return  the  identical 
property,  and  all  surrounding  facts  and  circumstances  as 
shown  by  the  evidence.  We  do  not  think  the  instruction 
was  objectionable  on  the  grounds  stated.  It  fairly  col- 
lated the  principal  matters  in  evidence  relating  to  that 
issue  and  also  cautioned  the  jury  to  consider  all  other 
facts  and  circumstances  in  evidence  bearing  thereon. 

The  court  failed  to  mark  certain  instructions  which 
went  to  the  jury  "given,"  and  to  mark  others  "refused-" 
Section  54,  chapter  19,  Compiled  Statutes,  requires  that 
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instructions  shall  be  marked  "given"  or  "refused,"  as 
the  case  may  be,  on  their  margin;  and  by  section  56  of  the 
same  chapter  it  is  provided  that  a  neglect  or  refusal  on 
the  part  of  the  court  to  perform  any  duty  enjoined  by  the 
preceding  sections  shall  be  error  and  a  sufficient  cause 
for  the  reversal  of  the  judgment  But  it  was  certainly 
not  intended  by  the  legislature  to  require  a  reversal  for 
harmless  error,  and  it  has  been  held  that  in  order  to 
preserve  the  matter  for  review  exception  must  be  spe- 
cially taken  on  that  ground.  {Omaha  &  Florence  La^id  d 
Trust  Co.  V.  Hansen^  32  Neb.,  449.)  In  the  case  before  us 
special  exceptions  were  taken,  but  in  this  form:  "De- 
fendants severally  except  to  the  giving  of  this  instruction 
and  also  to  the  refusal  of  the  court  to  indorse  hereon  the 
word  'given,'  or  some  equivalent  word."  This  exception 
was  taken  by  noting  it  on  the  instruction  itself.  By  the 
general  exception  to  the  giving  of  the  instruction  the 
defendants  themselves  supplied  the  neglect  of  the  court. 
The  only  possible  object  of  the  statute  was  to  have  each 
instruction  show  on  its  face  that  it  was  either  given  or 
refused,  and  an  express  exception  written  on  the  instruc- 
tion to  the  giving  thereof  sfufflciently  shows  that  it  was 
given- 
It  is  disclosed  by  affidavits  in  support  of  the  motion  for 
a  new  trial  that  both  in  the  opening  statement,  and  in 
the  argument  of  the  case,  counsel  for  the  plaintiff  stated 
to  the  jury  that  the  sureties  sued  were  indemnified  and 
would  not  have  to  pay  the  judgment.  It  is  claimed  that 
this  wafi  misconduct  on  the  part  of  counsel  for  which  a 
new  trial  should  have  been  granted.  It  is  admitted  that  in 
the  opening  statement  counsel  did  state  that  he  expected 
to  prove  such  a  fact  Counsel  are  given  the  right  by 
statute  in  the  opening  statement  to  briefly  state  the  evi- 
dence which  they  expect:  to  adduce.  On  the  trial  evi- 
dence of  that  character  was  offered  but  was  excluded. 
We  must  assume  that  the  offer  was  made  in  good  faith, 
and  so  far  as  the  opening  statement  was  concerned  coun- 
sel was  guilty  of  nothing  more  than  a  mistake  as  to  the 
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admissibility  of  evidence.  It  further  appears  that  no 
objection  was  made  to  this  language  at  that  time.  When 
the  statement  was  repeated  during  the  closing  argument 
it  appears  that  the  court  interposed  and  warned  the  jury 
not  to  consider  the  remark,  and  counsel  immediately  de- 
sisted from  that  line  of  argument     This  cured  the  error. 

We  find  no  error  in  the  record  prejudicial  to  the  plain- 
tiflf s  in  error. 

Affibmed. 

Habrison,  J.y  not  sitting. 


Herbert  M.  Bronson  v.  McCtoRMioK  HABVBSTiNa 

Machine  Company. 

Filed  Septembeb  22, 1897.    No.  7427. 

1.  Guaranty:  Release  op  Guarantob.  A  creditor  who,  by  his  volun- 
tary act  parts  with  security  for  the  debt,  thereby,  to  the  extent  of 
the  value  of  such  security,  releases  a  surety  or  guarantor. 

2. :  .  •  Case  distinguished  from  that  of  mere  forbearance 

to  sue. 

Error  from  tjie  district  conrt  of  Boone  county.  Tried 
below  before  Thompson,  J.    Reversed. 

J.  A.  Pricey  for  plaintiff  in  error. 
Pratt  &  Bo/rklepj  contra. 

Irvine,  0. 

The  McCormick  Harvesting  Machine  Company  sued 
Bronson  on  a  written  guaranty  of  payment  of  a  promis- 
sory note  for  $50  made  by  P.  J.  Francisco  and  two  others 
to  the  plaintiff.  The  defendant  answered  that  the  note 
was  given  in  part  consideration  for  the  sale  of  a  harvest- 
ing machine,  and  that  the  following  was  a  copy  thereof: 
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"150.00.  Albion,  Neb.,  July  19, 1893. 

"I  (or  we)  promise  to  pay  to  the  McOormick  Harvesting 
Machine  Company,  a  corporation  organized  and  existing 
under  the  laws  of  the  state  of  Illinois^  and  having  its 
chief  office  and  place  of  business  in  the  city  of  Chicago, 
county  of  Cook,  state  of  Illinois,  or  order,  at  Albion,  Neb., 
fifty  dollars,  with  interest  at  seven  per  cent  per  annum 
from  date  until  due;  ten  per  cent  per  annum  thereafter 
until  paid.  The  express  condition  of  the  sale  and  pur- 
chase of  the  harvester  and  binder  machine  for  which  this 
note  is  given  is  such  that  the  title,  ownership,  or  posses- 
sion does  not  pa^  from  the  said  McOormick  Harvesting 
Machine  Company  until  this  note  and  interest  are  paid  in 
full;  and  the  said  McOormick  Harvesting  Machine  Com- 
pany have  full  power  to  declare  this  note  due  and  take 
possession  of  the  said  harvester  and  binder  machine 
whenever  they  deem  themselves  insecure,  even  before  the 
maturity  of  this  note,  and  sell  the  same  at  public  or  pri- 
vate sale  without  notice.  The  proceeds  (after  the  ex- 
penses and  interest  are  paid)  to  be  applied  upon  this 
note,  and  any  balance  then  unpaid  shall  in  consideration 
of  the  use  and  rent  of  said  property  be  a  valid  and  sub- 
sisting claim  against  the  vendee." 

Defendant  further  answered  that  after  the  note  became 
due  the  defendant  requested  the  plaintiff  to  foreclose  the 
contract  of  sale,  but  the  plaintiff  neglected  to  do  so,  and 
instead  thereof  brought  an  action  at  law  against  the 
makers  of  the  note,  recovered  judgment  thereon,  and 
caused  am  execution  to  be  issued  and  levied  upon  the 
harvester  in  question  as  the  property  of  the  makers  of 
the  note;  that  said  makers  each  filed  an  inventory  of 
their  personal  property  in  the  court  from  which  the  exe- 
cution was  issued,  and  thereupon  by  order  of  the  plain- 
tiff's attorney  the  officer  released  the  levy;  that  the  har- 
vester was  then  worth  more  than  the  amount  due  on  the 
note.  A  general  demurrer  to  this  answer  was  sustained, 
and  the  defendant  refusing  to  plead  over,  judgment  was 
rendered  against  him. 
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We  think  the  court  erred  in  sustaining  thje  demurrer. 
By  the  contract  set  forth  in  the  answer  the  plaintiff  re- 
tained the  title  to  the  harvester  with  the  right  to  repos- 
sess itself  thereof.  In  other  words,  the  sale  was  condi- 
tional, title  being  reserved  in  the  vendor  as  security  for 
the  payment  of  the  purchase  price.  We  are  not  called 
upon  to  express  any  opinion  as  to  whether  in  such  case 
the  bringing  of  an  action  or  the  obtaining  of  judgment 
upon  the  note  would  constitute  a  waiver  of  the  condition 
and  operate  to  pass  title  to  the  vendee.  Whether  or  not 
it  would  have  that  effect,  there  can  be  no  doubt  that  caus- 
ing an  execution  on  such  a  judgment  to  be  levied  on  the 
property  sold,  as  that  of  the  vendee^  would  estop  the 
plaintiff  from  thereafter  asserting  that  title  had  not 
parsed.  Furthermore,  the  allegations  of  the  answer  are 
of  a  voluntary  release  of  the  levy.  While  it  may  be 
inferable  that  the  inventories  filed  by  the  vendees  were 
for  the  purpose  of  claiming  their  exemptions,  it  does  not 
appear  that  the  release  of  the  levy  was  compelled  by 
proceedings  upon  those  inventories.  On  the  other  hand, 
it  is  charged  that  the  release  was  voluntary  by  direction 
of  plaintiff's  attorney. 

In  cases  of  suretyship  and  guaranty  if  the  creditor  by 
his  own  act  parts  with  collateral  security  the  surety  or 
ji^uarantor  is  pro  tanto  discharged.  {Burr  v.  Boyer^  2  Neb., 
2G5;  Bell  v.  Paul^  35  Neb.,  240.)  It  is  unnecessary  to  cite 
cases  from  other  courts.  They  are  legion.  The  reason 
of  the  rule  is  that  a  surety  or  guarantor  on  jwiying  the 
debt  becomes  subrogated  to  any  securities  which  the  cred- 
itor may  hold ;  that  this  right  is  traced  through  the  cred- 
itor and  extends  only  to  the  rights  which  the  creditor  had 
at  the  time  the  surety  or  guarantor  paid  the  debt  The 
surety  is  entitled  to  have  securities  held  by  the  creditor 
preserved  so  that  they  may  be  made  applicable  to  the 
satisfaction  of  the  debt.  The  case  is  very  different  from 
those  cited  by  defendant  in  error,  where  it  is  held  that 
mere  non-action  by  the  creditor  does  not  release  a  surety, 
although  securities  in  the  meantime  become  impaired  or 
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rights  are  loet  An  application  of  that  rule  may  be 
found  in  the  case  of  Eickhoff  v.  Eikoihary,  52  Neb.,  332, 
just  decided.  This,  on  the  other  hand,  is  a  case  of  the 
creditors,  performing  an  aflfimiative  act  which  has  the 
effect  of  releasing  the  surety.  The  judgment  of  the 
district  court  is  reversed  and  the  cause  remanded  with 
directions  to  overrule  the  demurrer,  and  for  further  pro- 
ceeding's according  to  law. 

Beyersed  and  remanded. 
Harrison,  J.,  not  sitting. 
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CARiiTON  D.  Hutchinson  et  al.,  appellants,  v.  City  of  m  U? 

Omaha  et  ai.., appellees.  .^  ^ 


Piled  September  22, 1897.    No.  7306. 

1.  Kimicipal  Corporations:  Grading  Streets:  Assessments.    The  char- 

ter of  metropolitan  cities,  as  it  existed  in  1890,  granted  to  the 
mayor  and  council  power  to  grade  "any  street,"  or  part  of  street, 
one-half  the  expense  to  be  paid  from  the  general  fund  and  one- 
half  by  local  assessment  upon  property  abutting,  or  adjacent,  and 
specially  benefited.  When  owners  of  abutting  property  represent- 
ing three-fifths  of  the  frontage  petitioned  therefor,  the  mayor  and 
council  were  required  to  grade,  and  in  that  case  the  whole  expense 
was  defrayed  by  local  assessment  on  abutting  property.  Heldy 
That  under  the  latter  provision  two  or  more  streets  could  not  be 
united  in  a  single  improvement  and  the  total  expense  distributed 
against  the  property  abutting  on  all. 

2.  :  :  Assessments.  Where  power  to  make  an  improve- 
ment Is  derived  from  a  petition  of  property  owners  the  work  must 
be  done  according  to  the  petition  in  order  to  found  a  local  assess- 
ment to  pay  therefor. 

3.  :  :   .    The  provision  of  a  charter  that  no  court 

shall  entertain  a  complaint  that  the  party  was  authorized  to  make, 
and  did  not  make,  to  the  board  of  equalization  has  no  application 
where  the  tax  complained  of  is  void. 

4.  :  Board  op  Equalization.    A  board  of  equalization  must  be 

and  remain  in  session  ready  to  hear  complaints  during  the  hours 
advertised  tor  its  meeting. 
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6.  :  Taxes:  Estoppel.    A  taipayer  la  not  estopped  from  reaiet- 

ing  a  tax  becauae  he  has  Buffered  the  worh  to  proceed  before  com- 
plalniugr,  when  in  bo  doing  be  waa  not  guilty  ot  lachee. 

8. '~:  InTAi.ni  Taxes:  Reuedt:  Courts.    The  levying  of  a  tax  Ib 

not  a  Judicial  act  and  tho  court  cannot  impoae,  aa  a  condition  ot 
relief  against  a  void  tax,  the  payment  of  auch  tax  as  would  be 
lawful,  where  new  proceedings  and  a  different  basis  ot  assessment 
are  necessary  to  ascertain  what  t&x  la  lawful. 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Walton,  J.  Reversed.  Decree  for 
plaintiffs. 

John  P.  Breen,  for  appellants 

W.  J.  Connell  and  Lee  8.  Estelk,  contra. 

Irvine,  C. 

This  was  an  action  by  Carlton  D.  Hutchinson  and  seT- 
eral  others,  on  behalf  of  themselves  and  others  similarly 
situated,  the  purpose  of  which  was  to  obtain  an  injunc- 
tion restraining  the  defendant  city  from  collecting  cer- 
tain local  assei^siuents.     The  district  court  found  for  the 
defendants  and  dismissed  the  case.     Plaintiffs  appeal. 
There  is  in  the  city  of  Omaha  am  addition  known  aB 
"Walnut  Hill,"  laid  out  in  rectangwlar  blocks,  and  traT- 
ersed  from  oust  to  west  by  George,  Nicholas,  and  Nelson 
streets,  and  from  north  to  south  by  Rebecca,  Bird,  Eureka, 
Dale,  and  Dewey  streets  and  Institute  boulevard.     It 
appears  that  in  1890  property  ownera  in  Walnut  Hill 
filed  a  petition  with  the  city  council  whereby  they  asked 
that  the -streets  above  named  within  said  addition  "be 
to  tlie  present  established  grade  of  said  streets, 
as  practicable,  aud  without  expense  to  the  city." 
Eirter  provision  then  applicable  is  embraced  in 
()9  of  an  aet  incorporating  metropolitan  cities 
I  Laws,  1887,  eh.  10),  as  amended  by  S^ion  Laws, 
ti.  13,  sec.  14.     By  this  section  the  mayor  and 
are  given  power  "to  open,       •       •       •       grade, 
or  otherwise  improve,     "     *     "     in  any  man- 
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ner  thiey  may  deem  proper,  any  street,  avenue,  or  alley 
within  the  limits  of  the  city,  ♦  ♦  ♦  and  to  defray 
the  costs  and  expense  of  such  improvements  or  any  of 
them,  the  mayor  and  council  of  such  city  shall  have  power 
and  authority  to  levy  and  collect  special  taxes  and  assess- 
ments upon  the  lots  and  pieces  of  ground  adjacent  to  or 
abutting  upon  the  street,  avenue,  alley,  or  sidewalk,  thus 
in  whole  or  in  part  opened,  ♦  •  ♦  graded,  ♦  ♦  • 
or  otherwise  improved  or  repaired,  or  which  may  be  spe- 
cially benefited  by  any  o«f  said  improvements."  By  said 
section  it  is  further  provided  that  one-half  of  the  expense 
of  bringing  the  streets  to  the  established  grade  shall  be 
paid  out  of  the  general  fund  of  the  dty,  but  further  that 
"whenever  the  owners  of  the  lots  abutting  upon  any  street 
or  alley  or  part  thereof,  within  said  city  representing 
three-fifths  of  the  feet  front  abutting  on  such  part  of 
street  or  alley  desired  to  be  graded  shall  petition  the 
council  to  grade  such  street  or  alley,  or  part  thereof, 
without  charge  to  the  city,  the  mayor  and  council  shall 
order  the  grading  done  and  assess  the  cost  thereof  against 
the  property  abutting  ui)on  such  street  or  alley  or  such 
part  thereof  so  graded."  It  was  under  this  last  provision 
that  the  petition  was  designed  to  operate.  In  pursuance 
of  the  regular  course  in  such  matters  the  petition  was 
referred  to  the  city  engineer,  who  certified  that  each  of 
the  streets  except  Rebecca  street  and  Institute  boulevard 
was  represented  on  the  petition  by  the  requisite  signa- 
tures of  abutting  property  owners.  An  ordinance  was 
then  passed  declaring  the  necessity  of  grading  each  of 
the  streets  named  except  Institute  boulevard.  There  was 
an  appraisement  of  damages  and  the  council  then  passed 
an  ordinance  ordering  the  grading  of  all  the  streets  ex- 
cept Rebecca  street  and  Institute  boulevard.  It  seems 
that  there  was  at  the  time  no  grade  established  for  some 
of  the  streets  named  and  the  council,  after  these  proceed- 
ings, estaJblished  a  grade.  A  contract  was  then  let  for 
the  work  and  the  streets  named  in  the  last  ordinance  were 
graded.    From  the  scheme  there  were,  however,  omitted 
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Rebecca  street  and  Institute  boulevard,  which  were  in- 
cluded in  the  original  petition,  and  this  for  the  reason 
that  the  petition  did  not  receive  the  signatures  of  the 
owners  of  three-fifths  of  the  frontage  upon  those  streets. 
The  next  step  was  to  change  the  grade  of  at  least  one 
street,  to-wit,  George  street,  and  the  work  was  done  ac- 
cording to  the  changed  grade.  When  the  work  was  com- 
pleted a  notice  was  published  of  a  meeting  of  the  council 
as  a  board  of  equalization  to  equalize  the  assessment 
therefor.  The  council  held,  or  pretended  to  hold,  a  ses- 
sion as  a  board  of  equalization  and  adopted  a  scheme  of 
taxation  whereby  the  total  cost  of  grading  the  seven 
streets  was  ascertained,  this  divided  by  the  total  frontage 
of  all  the  streets  graded,  and  an  assessment  made  pei 
front  foot  of  all  the  property  abutting  on  the  streets 
gradedL  It  is  this  assessment  of  which  the  plaintiffs 
com/plain. 

It  will  be  observed  that  the  scheme  of  the  petition  was 
a  joint  grading  of  all  nine  streets ;  that  the  city,  instead 
of  f oUciwing  the  petition,  treated  it  in  the  first  operations 
as  a  petition  for  nine  different  improvements  and  as  suffi- 
cient only  with  regard  to  seven;  that  the  work  was  not 
carried  out  in  accordance  with  the  petition  by  grading 
"to  the  present  established  grade,"  but  some  streets  were 
graded  according  to  grades  thereafter  established,  amd 
one,  at  least,  was  graded  to  a  new  grade,  the  change 
being  made  after  the  petition  was  filed.  Then  the  city 
abandoned  its  theory  of  each  street  constituting  a  sepa- 
rate improvement  and  treated  the  seven  streets  graded  as 
a  single  improvement,  distributing  the  cost  among  all 
the  abutting  property  owners  on  the  seven  streets  and 
not  charging  against  those  on  each  street  simply  the  cost 
of  grading  that  street. 

We  think  this  tax  was  in  its  inception,  in  its  ground- 
work, and  throughout,  absolutely  void.  It  is  familiar  law 
that  in  order  to  sustain  an  assessment  of  this  character 
the  record  must  show  affirmatively  a  compliance  with  all 
t  he  conditions  essential  to  the  valid  exercise  of  the  taxing 
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power.     (Smith  v.  City  of  Omahay  49  Neb.,  883.)     It  is  no 
less  familiar  that  statutes  authorizing  the  exercise  of  such 
power  are  to  be  strictly  construed.     Expressing  his  indi- 
vidual opinion  only,  the  writer  will  say  that  he  believes 
that  suich  grants  of  power  hold  out  temptations  and 
opportunities  for  the  eonflscation  of  property  to  such  an 
extent  that  the  protection  of  property  rights  demands 
that  they  should  receive  the  very  strictest  construction, 
and  that  the  courts  should  be  insistent  that  the  proceed- 
ings should  be  of  the  utmost  regularity.     Recurring  to 
the  charter,  we  find  the  grant  of  power  is  to  grade  "any 
street."    This  is  followed  by  express  permission  to  grade 
a  part  of  the  street.     There  is  no  express  authority  to  join 
several  streets  in  a  single  improvement  and  to.  charge 
upon  the  owners  of  land  abutting  upon  one  the  expense 
of  grading  another.     Nor  do  we  think  that  we  have  any 
right  to  imiply  suich  authority  from  the  language  of  the 
charter.     That  such  a  measure  would  in  some  instances 
be  more  economical  and  of  actual  advantage  to  property 
owners  is  wholly  aside  from  the  question.     That  was  a 
matter  for  the  legislature  to  determine,  and  such  a  power 
cannot  be  sustained  by  the  courts,  merely  from  motives 
of  expediency,  in  the  absence  of  legislative  authority. 
The  petition  was  joint  and  the  owners  of  lots  abutting  on 
different  streets  joined  indiscriminately  therein.     It  was 
the  manifest  puipose  of  the  petition  that  the  work  should 
be  carried  on  as  a  joint  improvement  of  the  nine  streets. 
It  was  therefore  insufficient  to  confer  power  upon  the  city 
to  proceed  under  the  so-called  three-fifths  clause,  whereby 
the  total  expense  of  grading  is  charged  upon  abutting 
property,  and  the  city  liad  no  right  to  sever  the  petition 
and  treat  it  as  a  petition  for  nine  distinct  improvements; 
much  le«s  to  return  pai*tially  to  the  original  scheme,  and 
after  carrying  out  the  improvement  of  seven  streets  alone, 
for  the  purposes  of  assessment  treat  those  seven  as  a  sin- 
gle improvement.  This  was  not  in  accordance  either  with 
the  original  petition  or  the  earlier  proceedings  under 
which  the  work  was  done.     (Baker  r.  Ashlan<l,  50  N.  H., 
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27;  Arnold  v.  City  of  Cambridge^  106  Mass.,  352;  Weckler  t?. 
City  of  Chicago,  61  111.,  142;  Mayall  v.  City  of  St.  Paul,  30 
Minn.,  294.)  Moreover,  in  order  to  justify  a  local  assess- 
ment which  derives  its  authority  as  in  this  case  solely 
from  a  petition  of  property  owners,  it  is  clearly  necessary 
that  the  work  should  be  done  in  accordance  with  the  peti- 
tion. Were  it  proper  to  unite  the  nine  streets  in  one  peti- 
tion, the  city  lost  its  power  to  assess  the  whole  expense 
against  the  abutting  property  by  omitting  two  streets  of 
the  nine  from  the  improvement  and  by  grading  others  to 
grades  not  then  established  as  the  petition  required. 

It  is  contended  by  the  city  that  the  plaintiffs  cannot  be 
heard  in  this  proceeding  because  by  another  clause  of  said 
r.ection  69  it  is  provided  that  "no  court  shall  entertain 
any  complaint  that  the  party  wafi  authorized  to  make  and 
did  not  make  to  the  dty  council  sitting  as  a  board  of 
equalization,  ♦  ♦  ♦  nor  any  complaint  that  does  not 
go  to  the  ground -woi"k,  equity,  and  justice  of  the  tax." 
The  writer  is  very  firmly  of  the  opinion  that  the  legisla- 
ture is  without  power  to  prevent  the  courts  from  granting 
any  relief  which  the  circumstances  of  the  case  may  render 
necessary.  But  without  passing  on  the  provision  quoted 
in  its  whole  scope,  it  is  sufficient  to  say  that  it  is  now  set- 
tled by  a  long  line  of  decisions  that  no  such  provision  is 
applicable  to  a  void  tax.  At  most  it  can  only  relate  to 
such  taxes  as  are  irregular  merely.  {Touzalin  v.  City  of 
Omaha,  25  Neb.,  817;  Bellevue  Improfenient  Co.  v.  Village 
of  BcUcxme,  39  Neb.,  876;  Morris  v.  Merrill,  44  Neb.,  423.) 
This  tax  was  void.  The  petition  which  was  necessary  to 
authorize  it  was  insufficient,  and  thie  tax  was  assessed 
for  the  purpose  of  paying  for  work  diflferent  from  that 
contemplated  in  the  petition.  Furthermore  the  record 
discloses  that  there  never  waB  a  sitting  of  the  board  of 
equalization  in  any  proper  sense  of  the  term.  The  no- 
tice was  that  the  council  would  sit  as  a  board  of 
equalization  at  the  office  of  the  city  clerk  on  the  4th  day 
of  December,  1891,  from  9  A.  M.  to  5  P.  M.  About  the 
first  hour  named  a  majority  of  the  members  of  the  council 


Vol.  52]  SEPTEMBEB  TERM,  1897.  351 


Hutchinson  t.  City  of  Omaha. 


appeared  at  the  place  designated  and  appointed  a  chair- 
man. They  one  by  one  drifted  away,  and  an  entry  was 
made  that  a  recess  had  been  taken  subject  to  the  call  of 
the  chaimian.  The  chairman  himself  remained  for  the 
purpose  of  receiving  written  protests,  but  the  board  was 
not  theipe  to  hear  them.  Some  days  thereafter,  without 
any  new  notice,  the  chairmjan,  by  casuial  meetings  on  the 
streets,  called  the  board  together  and  the  session  was 
resumied  and  the  scheme  of  assessment  agreed  upon. 
Such  a  proceeding  cannot  be  tolerated.  Property  owners 
are  entitled  to  have  the  board  in  session  during  the  hours 
advertised,  and  when  they  do  not  in  faict  sit  they  cannot 
conceal  their  dereliction  under  the  subterfuge  of  a  recess 
and  a  subsequent  meeting  without  notice. 

It  is  also  claimed  that  the  plaintiffs  are  estopped 
because  they  did  not  proceed  until  after  the  work  was 
completed.  It  is  only  in  cases  of  lachies  that  the  plaintiffs 
aire  estopped  by  permitting  the  work  to  progress.  The 
fact  that  the  work  was  progressing  was  not  notice  to 
these  plaintiffs  that  the  city  did  not  intend  to  proceed 
therewith  according  to  the  petition,  and  some  of  them 
had  no  actual  knowledge  of  the  fact.  Moreover,  the  city 
had  a  general  power  to  grade  the  streets,  assessing  one- 
half  the  cost  against  the  abutting  and  adjacent  property 
and  that  specially  benefited.  As  it  had  that  power,  it  is 
difficult  to  see  how  the  plaintiffs  could  have  prevented 
the  performance  of  the  work. 

The  plaintiffs  offer  in  their  petition  to  pay  such  a  tax 
as  is  just  and  lawful,  and  the  defendant  insists  that  in 
any  event  they  should  be  required  as  a  condition  of  relief 
to  pay  one-half  the  expense  of  the  grading,  it  being  within 
the  general  power  of  the  city  to  perform  the  work  and 
assess  one-half  the  cost  against  them.  But  we  cannot  in 
this  action  impose  such  a  condition.  The  levying  of 
assessments  is  not  a  judicial  act  The  cost  of  the  work 
under  the  general  power  must  be  defrayed  by  ascertaining 
the  cost  of  grading  each  street  separately  and  assessing 
one-half  thereof  against  not  only  the  abutting  property 
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but  the  adjacent  popoperty  and  that  specially  benefited; 
and  it  goes  almost  without  saying  that  it  must  be  con- 
fined to  property  specially  benefited.  {Smith  v.  City  of 
OmahUy  supra.)  The  assessment  must  be  on  an  entirely 
different  basis  from  that  pursued,  and  is  a  matter  for  the 
mayor  and  council  and  not  for  the  court.  The  plaintiffs 
are  entitled  to  a  decree  in  accordance  with  the  prayer  of 
their  petition,  perpetually  enjoining  the  collection  of  the 
tax  of  which  they  complain,  and  such  a  decree  will  be 

entered  in  this  court 

Judgment  aooordingly. 
HAKaisoN,  J.y  not  sittiug. 


Herman  P.  Granger  v.  State  op  Nebraska. 

■ 

FnJSD  OcTOBEB  6, 1897.    No.  9364. 

1.  Statutes:    Expediency.    A    statute   will  not   be   declared    invalid 

merely  because  the  court  may  deem  the  proylslons  therectf  war 
wise  or  inexpedient 

2.  Title  and  Subject.    Chapter  77,  Laws.  1895  (Criminal  Code,  sec. 

117a),  embraces  but  one  subject  of  legislation,  and  the  same  is 
with  sufficient  clearness  expressed  in  the  title. 

8.  :  Cattle  STBALma.    Said  act  is  complete  in  itself,  was  not 

intended  to,  and  did  not,  amend  either  sections  114,  119,  or  120 
of  the  Criminal  Code.  Its  purpose  waj?  to  create  an  independent 
substantive  crime,  and  provide  a  penalty  therefor. 

Error  to  the  district  court  for  Sheridan  county.  Tried 
below  before  Kinkaid,  J.    Aflirmed. 

R.  G.  Nolemanj  for  plaintiff  in  error. 

(7.  J.  8myth,  Attorney  General,  and  Ed  P.  Smithy  Deputy 
Attorney  General^  for  the  state. 

Post,  0.  J. 

This  was  a  prosecution  for  stealing  a  cow.  The  princi- 
pal ground  urged  for  a  reversal  is  that  the  act  of  the  leg- 
islature of  1895,  under  which  the  defendant  was  con- 
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victed,  is  unconstitutional  and  void.  The  act  in  question 
is  chapter  77,  Laws,  1895  (Criminal  Code,  sec.  117a),  and 
reads  as  follows: 

"An  act  to  punisih  cattle  stealing  and  to  punish  persons 
receiving  or  buying  stolen  cattle,  and  to  punisli  all 
persona  harboring  or^  concealing  cattle  thieves. 

"J?e  it  Enacted  by  the  Ijegislatnre  of  the  State  of  Nebraska  : 
"Section  1.  If  any  person  shall  steal  any  cow,  steer,  bull, 
or  calf,  of  any  value,  or  if  any  person  shall  receive  or  buy 
any  cow,  steer,  bull,  or  calf,  that  shall  have  been  stolen, 
knowing  the  same  to  have  been  stolen,  with  intent  by 
such  receiving  or  buying  to  defraud  the  owner,  ♦  ♦  ♦ 
or  if  any  person  shall  conceal  any  cow,  steer,  bull,  or  calf, 
knowing  the  same  to  have  been  stolen,  every  such  person 
so  offending  shall  be  imprisoned  in  the  penitentiary  not 
more  than  ten,  nor  less  than  one  year/' 

It  is  suggested  in  the  brief  that  this  "act  is  a  vicious 
one,  and  possesses  no  point  whereby  it  impresses  the 
court  to  uphold  it."  We  cannot  yield  assent  to  the  prop- 
osition; nevertheless,  if  it  be  true  that  the  law  is  not  a 
wise  one,  it  is  no  reason  why  the  courts  should  declare  it 
invalid.  The  argument  made  by  counsel  against  the 
statute  under  consideration  would  have  been  more  ap- 
propriate were  it  addressed  to  the  lawmaking  body,  as 
the  constitution  has  not  conferred  upon  this  court  the 
power  to  repeal  laws,  but  the  authority  to  interpret  and 
enforce  them  in  proper  cases. 

It  is  insisted  that  the  act  referred  to  is  repugnant  to 
section  11,  article  3,  of  the  constitution,  which  declares 
that  "no  bill  shall  contain  more  than  one  subject,  and  the 
same  shall  be  clearly  expressed  in  its  title."  The  object 
of  the  law  is  single.  The  act  makes  the  stealing  of  cattle 
a  crime  and  provides  a  penalty  for  the  same.  All  the 
provisions  of  the  law  are  germane  to  the  subject  of  leg- 
islation,— cattle  stealing.  Whether  there  is  any  merit 
in  the  suggestion  that  there  is  nothing  in  the  title  to  the 
act  to  warrant  the  provision  in  the  body  of  the  law  mak- 
27 
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ing  it  a  crime  to  conceal  any  cow,  knowing  the  same  to 

have  been  stolen,  it  is  nnnecessaiy  to  determine,  since  the 

defendant  has  not  been  convicted  of  that  offense.     The 

act  under  consideration  is  not  amendatory  of  sections 

114,  119,  and  120  of  the  Criminal  Code,  but  it  defines  a 

new  crime  and  prescribes  a  penalty  therefor.     {State  v. 

Arnold,  31  Neb.,  75;  Broum  v.  State,  33  Neb.,  354;  34  Neb., 

448.) 

Lastly,  it  is  urged  that  tliis  prosecution  was  under  a 

special  law,  and  the  information  is  defective,  for  the 

reason  it  failed  to  mention  said  statute.    The  only  answer 

which  need  be  made  to  this  contention  is  that  the  a^ct  of 

1895  is  not  a  special  law,  but  is  general  in  its  scope  and 

purpose,  hence  it  was  not  required  to  be  pleaded  and 

proven.     The  judgment  is 

Affirmed. 


Gretna  State  Bank  v.  John  Grabow, 

Filed  October  6, 1897.    No.  7461. 

1.  Beview:  Sufpioienct  of  Evidence:  Motion  fob  New  Trial.  An 
objection  that  the  findings  and  Judgment  are  not  sustained  by  the 
evidence  will  ii^ot  be  considered  in  this  court  where  the  record  does 
not  disclose  that  a  motion  for  a  new  trial  was  presented  to  the 
trial  court  and  its  ruling  obtained  thereon.  Following  Losure  v. 
Miller,  45  Neb.,  465. 

Error  from  the  district  court  of  Sarpy  county.  Tried 
below  before  Keysor,  J.     Afftnned. 

J.  J.  O^Co7mor,  for  plaintiflf  in  error. 

Janus  Hassetty  contra. 

Post,  0.  J. 

The  Gretna  State  Bank  was  sued  in  the  district  court 
of  Sai-py  county  for  the  recovery  of  $90  with  interest 
thereon    from    March    20,    1890.     The    plaintiff,    John 
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Grabow,  alleg«ed  that  he  had  deposited  with  said  bank, 
to  be  paid  to  Owen  Ward,  the  sum  aforesaid;  that  Ward 
had  refused  to  receive  said  money  and  that  the  bank  had 
refused  to  return  said  money  on  Grabow's  demand.  A 
jury  was  waived  and  the  cause  was  tried  to  the  court. 
There  was  a  judgment  against  the  bank  for  the  sum  of 
196.85  and  costs.  A  reversal  of  this  judgment  is  sought 
by  the  bank  by  its  petition  in  error. 

The  record  contains  only  the  following  recitations  with 
reference  to  the  action  of  the  trial  court  in  respect  to  the 
motion  for  a  new  trial:  "This  case  came  on  for  hearing 
on  the  motion  [of]  the  defendant  for  a  new  trial  herein, 
and  being  advised  in  the  premises  the  court  overrules 
the  said  motion  of  plaintiflE  for  a  judgment  on  the  find- 
ings of  the  court."  It  does  not  appear  from  this  recita- 
tion that  the  motion  for  a  new  trial  has  ever  been  passed 
upon,  and  moreover  there  is  preserved  no  exception  to 
whatever  ruling  was  muade.  As  the  trial  was  to  the  court, 
a  jury  having  been  waived,  the  admissibility  of  the  evi- 
dence received  cannot  be  considered;  and  on  the  record 
there  remains  but  one  question,  and  tliat  is,  the  suffi- 
ciency of  the  proofs  to  sustain  the  findings  of  the  trial 
court  This  we  cannot  consider  for  the  reason  that  plain- 
tiff in  error  has  obtained  no  ruling  on  his  motion  for  a 
new  trial.    {Ijoaure  v.  Miller j  45  Neb.,  465.)    The  judgment 

of  the  district  court  is  therefore 

Affirmed. 


jABiBS  Kelly  v.  Nebraska  Exposition  Association. 

Filed  October  6, 1897.    No.  7412. 

1.  SabflCTlptioziB:  PLEAPmo:  State  Faib:  Board  of  AoRicuLTrRB.  In 
an  action  by  an  association  on  a  subscription  in  its  favor  which 
stated  that  it  was  made  for  the  purpose  of  securing  the  state  fair 
to  be  located  at  a  designated  place,  a  general  denial  did  not  put 
in  issue  the  corporate  existence  of  the  State  Board  of  Agriculture, 
the  body  by  which  such  location  was  fixed. 
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2. :  :  Ibsubs.  Held,  Further,  that  the  answer  did  not  pre- 
sent an  issue  of  any  illegality  of  the  subscription  as  being  for  the 
purpose  of  aiding  in  improperly  influencing  the  decision  of  th6 
State  Board  of  Agriculture  in  designating  the  place  for  holding  a 
fair. 

Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  HAiJi,  J.    Affirmed. 

Joseph  Wurzburg  and  Wooley  d  Oibson,  for  plaintiff  in 
error. 

A.  O.  GreenleCf  contra. 

Harrison,  J. 

The  defendant  in  error  commenced  this  action  in  the 
district  court  of  Lancaster  county  to  recover  of  plaintiff 
in  error  the  sum  of  f  100  with  accrued  interest,  alleged 
to  be  due  by  reason  of  a  subscription  in  its  favor  by 
plaintiff  in  error  in  the  principal  sum  stated,  to  aid  it  in 
securing  the  state  fair  to  be  located  and  held  at  or  near 
the  city  of  Lincoln.  The  petition  was  as  follows:  "The 
plaintiff  alleges  that  it  is  a  corporation  duly  organized 
and  existing  under  and  by  virtue  of  the  laws  of  the  state 
of  Nebraska,  and  having  its  principal  place  of  business 
in  Lincoln,  in  said  state;  that  on  the  27th  day  of  Decem- 
ber, 1889,  the  defendant  executed  and  delivered  to  this 
plaintiff  for  its  use  and  benefit  a  certain  agreement,  a 
copy  whereof  is  as  follows: 

"*COPy  OF  AGREEMENT. 

«  'Lincoln,  Neb.,  Dec.  27, 1889. 
"  'We,  the  undersigned,  hereby  agree  to  pay  the  sum 
set  opposite  our  names  for  the  purpose  of  securing  the 
state  fair  located  at  Lincoln  for  the  ensuing  five  years, 
and  agreed  to  pay  the  same  on  or  before  March  1, 1890,  to 
the  secretary  of  the  Nebraska  Exposition  Association.  In 
case  the  state  fair  is  not  located  at  Lincoln  this  subscrip- 
tion to  be  void. 
James  Kelly flOO  00' 
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That  upon  the  strength  of  said  subscription,  and  rely- 
ing thereon,  the  plaintiff  made  a  proposition  to  the  au- 
thorities having  in  charge  the  matter  of  the  location  of 
the  state  fair  for  the  ensuing  five  years,  which  was  ac- 
cepted, and  the  said  state  fair  was  located  at  the  city  of 
Lincoln  for  the  years  1890  to  1894,  inclusive,  and  that  the 
plaintiff,  relying  upon  said  subscription,  upon  the  faith 
thereof  complied  with  its  proposition  and  expended  large 
sums  of  money  therein.  That  this  defendant  has  failed, 
neglected,  and  refused  to  pay  the  said  subscription  or 
any  part  thereof,  although  the  said  fair  was  located  at 
the  said  city  of  Lincoln  on  and  prior  to  the  1st  day  of 
March,  1890,  and  the  defendant  was  called  upon  to  pay 
the  same.  There  is  now  due  upon  the  subscription  $100 
with  interest  from  the  1st  day  of  March,  1890.  Where- 
fore the  plaintiff  prays  judgment  against  said  defendant 
far  f  100  with  interest  from  the  first  day  of  March,  1890, 
and  costs  of  suit."  The  answer  was  a  general  denial  of 
the  allegations  of  the  petition  except  an  admission  that 
the  plaintiff  in  error  signed  the  agreement  of  subs^crip- 
tion.  A  jury  was  waived.  The  parties  entered  into  a 
stipulation  of  the  facts  and  the  cause  was  submitted. 
The  court  determined  the  issues  in  favor  of  the  associa- 
tion and  rendered  judgment  in  its  favor  for  the  sum 
claimed.  The  unsuccessful  party  presents  the  case  here 
for  review. 

The  questions  argued  are  that  the  State  Board  of  Ag- 
riculture had  no  corporate  existence,  and  that  if  it  had, 
the  subscription  to  assist  in  having  it  locate  the  fair  at 
the  particular  place  indicated  in  the  agreement  was  void, 
being  in  the  nature  of  a  bribe  to,  or  an  impi-oper  influence 
exercised  on,  the  will  or  choice  of  the  board  clothed  with 
the  power  of  choosing  the  location  for  holding  the  fair. 
Passing  over  the  question  of  whether  it  is  competent  in 
this,  a  suit  to  which  it  is  not  a  party,  to  attack  the  cor- 
porate existence  of  the  State  Board  of  Agriculture,  it 
seems  clear  that  it  was  not  placed  in  issue  by  a  general 
denial  which  would  not  have  put  in  issue  the  corj)oratv» 
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existence  of  the  Nebraska  Exposition  Association,  the 
complainant  in  the  action.    {Hcrron  v.  Cole,  25  Neb.,  692;  * 
Dietrichs  v.  lAncoln  d  N.  W.  It  Co.,  13  Neb.,  43;  Zunkle  v. 
Cujminghatriy  10  Neb.,  162;   National  Life  Ins,  Co.  v.  Rob- 
insoHy  8  Neb.,  452.) 

In  regard  to  the  second  point  it  will  not  be  presumed 
that  the  amount  subscribed  was  to  be  used  in  the  nature 
of  a  bribe  or  to  improperly  influence  the  State'  Board  of 
Agriculture,  or  any  member  thereof,  in  any  part  of  the 
proceedings,  either  preliminary  or  final,  attendant  upon 
the  selection  of  a  location  for  the  state  fair.  No  suich 
issue  was  tendered  by  the  answer,  a  general  denial,  nor 
was  there  anything  in  the  stipulated  statement  of  the 
facts  to  warrant  or  support  a  finding  that  the  amount 
subscribed  was  for  a  use  such  as  is  suggested  by  the  ar- 
gument on  behalf  of  plaintiff  in  error,  or  that  the  fair 
was  by  reason  of  this  subscription  directed  by  the  State 
Board  to  be  held  at  any  other  than  the  proper  and  best 
place  for  the  public  interests  or  convenience  and  welfare 
of  any  and  all  concerned,  hence  this  point  is  not  well 
taken.  (Ilatris  r.  lioherts,  12  Neb.,  631.)  No  available 
error  having  been  assigned  or  prescribed,  the  judgment 

of  the  district  cx)urt  must  be 

Affirmed. 
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Catherine  Reuland  v.  Samuel  Waugh,  Executor. 

Filed  Octobeb  6, 1897.    No.  7405. 

1.'  Review:  Conflicting  Evidence.  If  the  evidence  la  conflicting,  a 
finding  or  decree  thereon  will  be  affirmed  unless  clearly  wrong. 

2.  Xxecutions:  Appraisement.  It  is  the  duty  of  an  officer  malcing  a 
sale  of  real  estate  under  execution  or  order  of  sale  to  deposit  in  the 
office  of  the  clerk  of  the  court  from  which  the  writ  issued  a  copy 
of  the  appraisement  of  the  property  and  other  papers  as  required 
by  section  491d  of  the  Code  of  Civil  Procedure,  and  such  duty  must 
be  performed  prior  to  the  advertisement  of  the  sale.  {Burkeit  «. 
Clark,  46  Neb.,  466.) 
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Error  from  the  district  court  of  Cass  county.  Tried 
below  before  Chapman,  J.    Reversed. 

Byron  Clark  and  0.  A.  Rawls,  for  plaintiff  in  error. 

A.  N.  Sullivan^  contra. 

Harrison,  J. 

Tliis  case  is  p(pesented  to  this  court  by  proceedings  in 
error  to  obtain  a  review  of  an  order  of  the  district  court 
of  Cass  county  confirming  a  sale  of  real  estate  under 
execution.  The  sale  was  made  August  27,  1894,  and 
October  of  the  same  year,  on  motion  of  attorney  for 
defendant  in  error  for  confirmation  of  the  sale,  it  was 
ordered  that  cause  be  shown  by  November  7th  why  the 
sale  should  not  be  confirmed. 

In  the  journal  entry  of  the  further  proceedings  appears 
the  following:  "And  now,  on  this  8th  day  of  November, 
this  cause  came  on  to  be  heard  upon  motion  of  pilaintiff 
for  the  confirmation  of  the  sale  heretofore  made  of  lots  16, 
17,  and  19  in  section  7,  township  12  N.  of  range  14  E.  of 
6th  P.  M.,  in  Cass  county,  Nebraska,  and  no  exception  to 
said  sale  being  on  file  in  this  court,  and  the  proceedings 
appearing  in  all  respects  to  be  regular,  paid  sale  is  ordered 
confirmed  and  the  same  is  approved.  Thereupon  comes 
Byron  Clark,  attorney  for  defendant,  and  at  his  roquest  is 
given  leave  to  file  exceptions  to  said  sale  and  affidavits  in 
support  thereof,  and  plaintiff  is  given  a  reasonable  time 
in  which  to  file  counter-affidavits."  The  motion  filed  for 
plaintiff  in  error  contained  the  following  statement  show- 
ing its  pui'pose:  "Now  comes  Catherine  Reuland,  defend- 
ant, and  mjoves  the  court  to  set  aside  the  confirmation  of 
sale  in  the  above  entitled  cause  for  the  following  reasons, 
and  to  vacate  said  sale."  The  journal  entry  of  what  sub- 
sequently transpired  leads  us  to  believe  that  the  trial 
court  considered  the  validity  and  regularity  of  the  sale  as 
drawn  into  question  under  the  motion.  It  reads  as  follows: 
"And  now,  on  this  twenty-seventh  day  of  November,  this 
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cause  came  uip  to  be  heard  upon)  the  exceptions  herein 
filed  and  the  affidavits  in  support  thereof  and  the  counter- 
affidavits  and  arguments  of  counsel,  and  the  court  being 
well  and  fully  advised  in  the  premises,  finds  in  favor  of 
the  plaintiff.  The  court  further  finds  that  the  said  sale 
Was  based  upon  a  valid  judgment  and  valid  writ,  and 
that  the  proceedings  in  all  respects  have  been  regular 
and  according  to  law.  The  court  further  finds  that  the 
lands  included  in  said  sale,  or  any  part  thereof,  are 
not  the  homestead  of  the  defendant.  It  is  therefore 
ordered,  considered,  adjudged,  and  decreed  that  said 
sale  be  and  the  same  is  hereby  approved,  and  the  sheriff 
is  hereby  ordered  to  execute  and  deliver  to  the  plaintiff 
and  purchaser  herein,  John  Black,  a  good  and  sufficient 
deed,  and  is  further  ordered  to  place  the  paid  John 
Black  in  possession  of  said  premises  and  to  remove  the 
said  defendant  therefrom."  We  are  thus  particular 
in  regard  to  this  matter  because  there  was  some  con- 
tention between  counsel  in  the  argument  with  reference 
to  the  scope  of  the  motion  and  hearing,  one  asserting 
that  it  was  to  set  aside  the  confirmation,  and  the  other 
that  it  also  involved  an  attack  on  the  sale.  It  is  true 
that  an  order  of  confirmation  had  been  made,  but  the 
trial  judge,  without  a  formal  order  to  such  effect,  so 
far  as  the  record  discloses,  seems  to  have  opened  the 
whole  matter  for  examination  and  adjudication,  and  by 
this  view  we  will  be  governed  in  our  consideration  of  the 
points  presented. 

It  was  one  of  the  grounds  of  the  motion  that  the  real 
estate  sold  was  the  homestead  of  the  plaintiff  in  error 
and  not  subject  to  sale  under  execution.  Whether  the 
property  was  in  fact  a  homestead  was  the  subject  of  con- 
flicting evidence  in  form  of  affidavits  and  was  determined 
in  the  negative  by  the  trial  judge,  and  the  finding  having 
ruiHiti;  nt  of  the  evidence  in  its  suipport  will  not  be  dis- 

Another  ground  of  the  motion  was  that  "no  true  certi- 
fied copy  of  the  appraisement  was  filed  with  the  clerk  of 
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the  court  at  the  time  and  in  the  manner  provided  for  by 
law."    And  still  another,  "that  said  property  did  not  sell 
for  two-thirds  of  its  appraised  value." 

The  property  sold  was  descTlbed  as  follows:  "Lots  16, 
17,  and  19  in  section  7,  township  12  N.  of  range  14  E.  of 
6th  P.  M.,  in  Cass  county,  Nebraska."  On  July  19, 1894, 
there  was  filed  with  the  clerk  of  the  district  court  a 
copy  of  the  appraisal  of  the  lots,  on  which  was  indorsed 
the  following:  "I  hereby  ceii:ify  that  this  is  a  true  copy 
of  the  original  appraisement  and  all  the  indorsements 
thereon.  J.  0.  Eikenbary,  Sheriff,  by  Harvey  Hollo- 
way,  Deputy,  Cass  county.  Neb."  In  the  body  of  this 
document  there  were  these  statements:  "Lot  16,  $200. 00; 
lot  17, 1600.00;  lot  19,  $50.00.  Gross  value  of  lands  and 
tenements,  f 850. 00.  Eeport  of  liens  waived  by  John 
Black."  We  will  state  here  that  on  the  back  of  the  execu- 
tion there  was  written,  "(Cert,  liens  waived  by  Black.)" 
There  were  no  deductions  of  liens,  and  |850  was  given  as 
the  appraised  value  of  the  real  estate.  The  date  of  this 
paper  was  July  7, 1894.  This  was  the  sole  evidence  of  the 
substanice  of  the  appraisal  which  appeared  in  the  record 
as  it  was  filed  in  this  court  December  13,  1894.  On  June 
2, 1896,  there  was  filed  for  defendant  in  en-or  a  request  to 
be  allowed  to  supply  certain  stated  matters  which  it  was 
suggested  had  been  omitted  therefrom,  one  being  the  orig- 
inal appraisement  and  what  purports  to  be  a  report  of  the 
county  treasurer  of  taxes  against  the  property  sold  under 
the  execution,  delinquent,  and  liens  thereon.  The  defend- 
ant in  error  was  allowed  to  file  the  papers  tendered,  and 
in  what  purported  to  be  a  reproduction  of  the  original 
appraisement  were  these  statements: 

"Lot  (16) f200  00 

Lot  (17) 600  00 

Lot  (19) 50  00 

Gross  value  of  said  land  and  tenements ....  $850  00 
Taxes  as  per  county  treasurer's  certificate . .     62  30 

Which  deducted  from  the  gross  value  of 

said  real  estate $787  .70 

(Report  of  liens  waived  by  John  Black.) 
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Which  we  appraise  as  the  real  value  in  money  of  the 
interests  of  Katherine  Eeiiland  in  said  lands  and  tene- 
ments." 

On  the  margin  or  bottom  of  the  page  was  written, 
"Copy  of  appraisement  filed  with  clerk."  On  this  paper, 
so  far  afi  disclosed  by  its  copy,  the  clerk  had  not  placed 
a  filing  mark  or  date.  The  certificate  of  the  clerk  in- 
dorsed on  the  copy  states  that  it  is  "a  true  copy  of  the 
original  appraisement  returned  in  said  cause  as  appeared 
of  record  in  my  office,"  from  which  we  take  it  that  the 
original  appraisal  in  this  case,  as  is  the  practice,  was  re- 
turned with  and  at  the  time  of  the  return  of  the  execution 
after  the  completion  of  the  sale,  and  the  papc^r  which  was 
placed  on  file  with  the  clerk  before  the  sale,  and  which 
purported  to  be  a  copy  of  the  appraisal,  was  not  a  copy, 
in  that  it  contained  no  reference  to  any  lien  for  taxes  and 
its  deduction  from  the  gross  value  of  the  real  estate; 
hence  did  not  convey  correctinformation  of  the  appraisal. 

Section  491d  of  the  Code  of  Civil  Procedure  is  as  fol- 
lows: "The  officer  holding  su<*h  appraisement  shall  forth- 
with deposit  a  copy  thereof,  including  his  application  to 
the  officers  enumerated  in  section  three  of  this  act,  and 
their  official  c*ertificates  as  in  said  section  provided,  in 
the  office  of  the  clerk  of  the  court  from  which  such  execu- 
tion issued,  and  shall  immediately  advertise  and  sell  said 
real  estate,  lands  and  tenements  agreeably  to  the  provi- 
sions of  this  act,  but  in  no  case  shall  he  sell  any  such  real 
estate,  lauds  or  tenements  for  less  than  two-thirds  the 
appraised  value  of  the  intei^est  of  the  person,  pei-sons  or 
corporation  against  whom  the  execution  was  issued, 
unless  it  appear  from  the  appraisement  under  this  act 
that  the  liens  and  incumbranc*i^s  thereon  equal  or  exceed 
its  real  value  in  money." 

In  the  opinion  in  the  case  of  Bnrl'cU  v.  Clark,  46  Neb., 
466,  it  was  stated  of  this  and  other  sections  of  the  Code 
on  the  same  subject:  "It  will  thus  be  seen  that  the  officer 
holding  an  execution  for  the  sale  of  real  estate  has  not 
authority  to  advertise  the  same  for  sale  until  he  has  levied 
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upon  it,  caused  it  to  be  appraised,  and  deposited  in  the 
office  of  the  clerk  from  which  the  execution  in  his  hands 
was  issued  a  copy  of  the  appraisement  piade  by  him 
and  the  two  freeholders,  together  with  the  application 
in  writing  for  liens  made  by  him  to  the  clerk  of  the  dis- 
trict court,  the  county  treasurer,  and  the  register  of  deeds, 
and  the  certificates  which  such  officers  furnished  him  in 
pursuance  of  said  application.  ♦  ♦  ♦  The  object  of 
this  statute  in  requiring  an  officer  to  deposit  in  the  office 
of  the  clerk  of  the  court  from  which  the  execution  issued, 
before  advertising  the  sale,  a  copy  of  the  appraisement 
made,  a  copy  of  his  application  for  liens,  and  the  certifi- 
cates of  liens  made  by  the  clerk  of  the  district  court, 
register  of  deeds,  and  the  county  treasurer,  is  to  afford 
the  execution  defendant  and  plaintiff  an  opportunity  to 
know  at  what  value  the  property  has  been  appraised  and 
to  examine  and  ascertain  what  liens  have  been  certified 
as  existing  against  the  property,  and,  if  a  mistake  has 
been  made,  to  afford  them  time  and  opportunity  to  make 
application  to  the  court  to  which  the  execution  is  return- 
able for  an  order  vacating  the  appraisement  before  the 
sale  occurs.  Generally  this  can  only  be  done  before  the 
sale,  since  the  sheriff  and  the  freeholders  in  making  the 
appraisement  act  judicially,  and  objections  that  the  value 
put  on  the  property  is  too  high  or  too  low  must  be  made 
and  filed  in  the  case  with  a  motion  to  vacate  the  appraise- 
ment before  the  sale  occurs.  (Vought  v.  Foxworthyy  38 
Neb.,  790.)" 

As  there  was  no  copy  of  the  appraisal  on  file  with  the 
clerk  prior  to  the  time  the  sale  was  advertised  or  made, 
it  was  ineffective.  If  it  could  be  claimed  that  the  docu- 
ment filed  with  the  clerk  was  a  true  copy  of  the  appraise- 
ment, then  the  property  did  not  sell  for  two-thirds  of  the 
appraised  value,  for  separately  neither  of  the  lots  sold 
for  two-thii^  of  the  amount  for  which  it  was  appraised 
in  the  copy  of  appraisal  filed  with  the  clerk  prior  to  the 
sale,  nor  combining  the  bids  did  they  amount  to  two- 
thirds  of  the  aggregate  of  the  sums  of  appraisal. 
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There  were  some  other  matters  in  regard  to  the  report 
of  the  county  treasurer,  when  it  came  into  the  record,  its 
date  which  appeared  to  be  the  same  as  the  date  of  the 
sale,  the  absence  from  the  record  of  any  application  to 
the  treasurer  or  certificate  of  liens,  and  other  points  to 
which  we  deem  it  unnecessary  to  make  any  extended 
reference.  Their  discussion  at  this  time  would  not  ma- 
terially assist  in  a  disposition  of  the  case,  and  further- 
more they  have  in  the  main,  if  nqt  wholly,  been  brought 
into  the  case  since  it  was  removed  to  this  court.  The 
order  of  confirmation  must  be  vacated  and  held  for 
naught,  and  the  cause  remanded  for  further  proceedings. 


Reversed  and  remanded. 


1*»  ^1   Sunday  Creek  Goal  Company  v,  S.  H.  Burnham  bt  ai* 


FiucD  OoTOBEB  6. 1897.    No.  7406. 

1.  Xnaolvency:  Fbaudulent  Conveyances:  KirowrBDOB  bt  Cbedftob 

OF  Debtor's  FRAtTDULENT  Intent.  A  failing  debtor  may  pay  a 
pre-existing  indebtedness  by  sale  and  conveyance  of  property  to 
the  creditor  of  a  value  not  materially  or  appreciably  greater  than 
the  amount  of  the  debt,  if  the  transaction  is  bona  fide  on  the  part 
of  the  creditor;  and  the  validity  of  the  sale  will  not  be  affected  by 
the  existence  of  a  fraudulent  intent  of  the  vendor  of  which  the 
purchaser  has  knowledge  in  regard  to  the  claims  of  the  other  cred- 
itors, provided  he  does  not  participate  in  such  intent, 

2.  Instructions:  Review  Without  Bill  of  Exceptions.    If  errors  are 

assigned  of  a  trial  court's  refusal  to  give  requested  instructions, 
and  to  determine  the  force  of  such  assignments  would  necessitate 
an  examination  of  the  evidence  introduced  at  the  trial,  the  bill 
of  exceptions  containing  the  evidence  having  been  quashed,  the 
evidence  is  not  before  this  court,  the  errors,  if  any,  do  not  af- 
firmatively appear,  and  the  assignments  may  be  overruled. 

8.  Fraudulent  Conveyances:  Knowledge  of  Fbaudttlent  Intbtt. 
The  opinion  in  the  case  of  Bollman  v.  Lucas,  22  Neb.,  796,  insomuch 
as  it  applied  the  following  rule:  "To  avoid  a  sale  upon  the  ground 
that  it  is  fraudulent  as  to  creditors,  the  purchaser  must  have 
knowledge  of  the  fraudulent  purpose  of  the  seller  or  have  notice 
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of  such  facts  tending  to  show  a  fraudulent  purpose  as  would  put 
a  man  of  ordinary  prudence  on  inquiry/'  to  a  transaction  of  sale 
by  a  failing  debtor  to  one  of  its  creditors  in  payment  of  the  pre- 
existing debt, — disapproved. 

Ebkor  from  the  jiistrict  court  of  Lancaster  county. 
Tred  below  before  Strode,  J.    Affirmed. 

The  opinion  contains  a  statement  of  the  case. 

Cornish  d  Lamb  and  A.  S.  Tibbets^  for  plaintiff  in  error: 

A  purchaser  of  goods  from  a  debtor,  knowing  or  charge- 
able with  notice  of  the  debtor's  fraudulent  intent,  is  not 
a  purchaser  in  good  faith,  and  such  a  sale  is  void  as  to 
creditors.  {Bollman  v,  LiicaSy  22  Neb.,  813;  Temple  v.  Smithy 
13  Neb.,  513;  Jones  v.  Loree,  37  Neb.,  816;  Beidler  v.  Crane, 
22  111.  App.,  538.) 

A  purchaser's  knowledge  of  the  seller's  intent  to  de- 
fraud creditors  need  not  be  positive  information  or  notice 
of  such  fact,  but  may  be  inferred  from  knowledge  of  facts 
sufficient  to  raise  such  suspicions  as  to  put  him,  as  a  rea- 
sonably prudent  man,  on  inquiry  in  relation  thereto. 
{Rindslcopf  v.  Myers,  57  N.  W.  Rep.  [Wis.],  967;  Orim^s  i\ 
Shafer,  41  Neb.,  112;  Burggren  v.  Reid,  39  Neb.,  645; 
Stephens  v.  Rogenstein,  89  Ala.,  561.) 

Sa/wyer,  Snell  d  Frost,  contra: 

The  knowledge,  or  notice  that  would  lead  to  knowledge, 
of  a  creditor  who  accepts  property  from  his  debtor  in 
satisfaction  of  a  pre-existing  debt,  that  the  debtor  makes 
the  transfer  with  the  intent  to  defraud  other  creditors, 
does  not  invalidate  the  transfer  where  the  creditor  does 
not  participate  in  the  fraudulent  purpose  of  his  debtor. 
{Bleiler  v.  Moore,  69  N.  W.  Rep.  [Wis.],  164;  Smith  v. 
Whitfield,  2  S.  W.  Rep.  [Tex.],  822;  Shelley  v.  Boothe,  73 
Mo.,  74;  Rice  v.  Wood,  33  S.  W.  Rep.  [Ark.],  637;  Gray  v. 
St.  John,  35  111.,  222;  Kohn  v.  Clement,  12  N.  W.  Rep.  [la.], 
551;  Chase  v.  Walters,  28  la.,  469.) 

The  case  of  Bollman  v.  Tawgs,  22  Neb.,  796,  cited  by 
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plaintiff  in  error,  does  not  control,  {Joiu^s  v.  LoreCy  37 
Neb.,  816;  Qrosshms  v.  Gold,  49  Neb.,  599;  Pollock  v.  Meyer, 
96  Ala.,  176;  Bamberger  v.  8choolfield^  160  U.  S.,  149; 
Smith  V.  Craft,  123  U.  S.,  436.) 

Harrison,  J. 

It  appears  herein,  from  the  allegations  of  the  petition 
filed,  that  the  plaintiff  recovered  a  judgment  in  the  dis- 
trict court  of  Lancaster  county  against  Gorham  F.  Betts 
and  William  H.  Weaver,  partners  in  business  under  the 
name  and  style  of  Betts  &  Weaver,  for  a  sum  stated  in 
the  petition;  that  such  proceedings  were  had  to  collect 
said  judgment,  that  the  defendants  appeared  in  c*ourt  and 
made  answers  as  garnishees  in  regard  to  property,  etc., 
of  the  firm  of  Betts  &  Weaver  in  their  possession  or 
under  their  control,  which  answers  were  to  the  plaintiff 
unsatisfactory,  and  this  suit  was  instituted  for  it,  the 
further  allegations  of  the  petition  being  as  follows: 
"That  at  the  time  said  garnishment  summons  was  served 
upon  said  defendants  and  each  of  them,  and  at  the  time 
said  answers  w^ere  made,  said  defendants  were  posses- 
sors of  and  had  under  their  control  personal  property, 
money,  rights  in  action,  real  estate,  leases,  good-will  of 
the  firm  of  Betts  &  Weaver  and  creditors  of  the  said  Betts 
&  Weaver,  and  coal,  w^ood,  notes  and  accounts  of  the  said 
Betts  &  Weaver  of  the  value  in  excess  of  the  amount  (rf 
plaintiff's  said  judgment,  and  that  the  said  defendants 
were  then  and  are  now  owing  and  indebted  to  the  said 
Betts  &  Weaver  in  the  sum  of  money  in  excess  of  said 
judgment,  to- wit,  in  the  sum  of  f 2,500,  and  said  defend- 
ants were  in  possession  of  said  property  and  credits, 
choses  in  action  at  the  time  said  summons  in  garnishment 
was  served  upon  said  defendants  and  each  of  them,  and 
acquired  said  possession  and  held  the  same  in  fraud  of 
the  riglits  of  the  creditors  of  Betts  &  Weaver  and  of  this 
plaintiff  hei-ein,  done  on  the  part  of  Betts  &  Weaver  and 
on  the  pai^t  of  tte  defendants  for  the  purpose  of  hinder- 
ing, delaying,  and  defrauding  the  creditors  of  Betts  & 
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Weaver."  The  answer  of  defendants  contained  an  admis- 
sion of  their  appearance  in  court  in  obedience  to  a  sum- 
mons in  garnishment  proceedings,  and  that  they  an- 
swered that  they  had  neither  property  nor  credits  of  the 
firm  of  Betts  &  Weaver  in  their  possession  or  under  their 
control.  The  further  answer  was  a  general  denial  of  the 
other  allegations  of  the  petition.  A  trial  of  the  issues 
resulted  in  a  verdict  and  judgment  favorable  to  defend- 
ants. The  plaintiff  asks  a  review  in  this  court  of  the 
proceedings  during  the  trial. 

The  bill  of  exceptions  containing  a  transcript  of  the 
evidence  adduced  during  the  trial  was,  on  motion  in  this 
court,  having  such  purpose  in  view,  quashed;  hence  the 
evidence  is  not  before  us  for  consideration  in  connection 
with  any  of  the  alleged  errors.  The  transaction  between 
the  defendants  and  the  firm  of  Betts  &  Weaver,  to  the 
extent  we  can  gather  its  nature  from  the  pleadings  in 
the  action,  was  a  sale,  by  a  debtor  to  a  creditor,  of  prop- 
erty, the  consideration  moving  to  the  debtor  being  the 
extinguishment  of  his  pre-existing  indebtedness  to  the 
purchaser,  and  which  sale  was  attacked  by  the  plaintiff 
as  fraudulent  and  void  as  to  the  rights  of  plaintiff  and 
other  creditors  of  the  firm. 

The  trial  court  in  its  charge  to  the  jury  stated. that  if 
the  sale  was  made  with  the  intent  on  the  part  of  tlie  firm 
of  Betts  &  Weaver  to  defraud  creditors,  that  such  intent 
existed  would  not  render  the  sale  void  unless  the  intent 
was  shared  by  or  participated  in  by  the  creditor  to  whom 
the  sale  was  made.  To  each  paragraph  of  the  charge 
in  which  the  foregoing  proposition  was  embodied,  the 
plaintiff  duly  excepted  and  made  a  separate  assignment 
of  error.  For  the  plaintiff  there  were  prepared  and  pre- 
sented several  instructions  in  which  was  set  forth  that  if 
it  appeared  that  the  debtor  in  making  the  sale  had  a 
fraudulent  intent  in  reference  to  the  rights  of  creditors 
other  than  the  one  to  whom  the  sale  was  made,  and  the 
latter  had  notice  or  knew  of  such  intent,  or  had  notice  of 
facts  which  tended  to  show  a  fraudulent  purpose  suflS- 
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cient  to  put  a  person  of  ordinary  prudence  on  inquiry, 
then  the  sale  was  invalid  as  to  the  rights  of  other  chmI- 
itors.  These  the  court  refused  to  read  in  the  charge  to 
the  jury,  and  its  action  in  regard  to  these  requests  is 
presented  here  by  proper  assignments  of  error. 

It  is  well  established  in  this  state  that  a  debtor  in  fail- 
ing circumstances  may  prefer  any  one  or  several  of  his 
creditors  to  the  exclusion  of  others,  if  the  transaction 
from  which  such  preference  results  be  bona  fide.  {CosteUo 
V,  Chamberlainy  36  Neb.,  45.)  It  has  also  been  decided  that 
"A  mortgage  taken  by  a  creditor  to  secure  a  pre-existing 
debt  will  not  be  held  void  merely  because  the  creditor, 
when  he  took  the  mortgage,  had  notice  of  an  intent  upon 
the  part  of  the  mortgagor  to  hinder,  delay,  or  defraud  his 
creditors.  In  order  to  avoid  such  mortgage  the  creditor 
must  have  participated  in  such  intent."  {Jmies  v.  Loreey 
37  Neb.,  816;  see,  also,  Grosshans  v.  Ooldy  49  Neb.,  599.) 
The  question  arises:  Is  the  foregoing  rule  applicable  to 
a  transaction  of  sale  between  an  insolvent  or  failing 
debtor  and  one  of  his  creditors,  whereby,  in  extinguish- 
ment of  the  debt  due  from  the  former  to  the  latter,  prop- 
erty of  the  former  is  sold  and  transferred  to  the  latter, 
resulting  in  his  preference  as  a  creditor?  The  general 
rule  doubtless  is  that  where  property  is  sold  with  a 
fraudulent  intent,  and  the  purchaser  has  knowledge  of 
the  intent  or  of  sufficient  facts  to  put  a  person  of  ordinary 
prudence  upon  inquiry,  the  sale  is  a  fraudulent  one.  But 
it  might  be  »aid  that  there  is  an  exception  to  this  of 
which  the  case  at  bar  furnishes  an  example, — where  the 
sale  is  made  in  payment  of  a  pre-existing  debt  due  the 
purchaser.  A  dii'ect  purchaser  is  a  stranger,  or  volun- 
teer, with  no  pre-existing  reason  for  his  purchase,  while 
the  creditor  has  a  motive  other  than  the  direct  purchase 
of  the  property, — that  of  obtaining  payment  of  that  which 
is  due  him,  which  right  the  law  accords  him,  and  not- 
withstanding his  grantor  or  vendor  may  have  a  fraudu- 
lent purpose  in  making  the  sale  to  the  knowledge  of  the 
creditor  purchaser,  the  latter  is  not  a  party  to  it  and 
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charged  with  its  consequences  unless    he  participates 
in  it 

The  case  of  Bleiler  v.  Motyre,  69  N.  W.  Eep.  [Wia],  164, 
was  one  in  which  a  son  in  embarrassed  circumstances 
was  indebted  to  his  father  and  in  payment  of  the  indebt- 
edness conveyed  his  real  estate  and  personal  property  to 
the  father.  Other  creditors  of  the  son  procured  execu- 
tions to  be  levied  on  the  personal  property  as  belonging 
to  the  son.  In  an  action  of  replevin  by  the  father  to  re- 
cover possession  of  the  property  levied,  the  issue  pre- 
sented was  whether  the  sale  to  him  by  the  son  was  fraud- 
ulent and  void  as  against  the  son's  creditors^  In  the 
opinion  appears  the  following:  "The  appellant  complains 
that  the  trial  court,  in  substance,  instructed  the  jurj^ 
'that  a  sale  made  by  a  vendor  with  the  intent  to  hinder, 
delay,  and  defraud  his  creditors  is  void,  if  the  vendee  has 
knowledge  of  facts  and  circumstances  such  as  should  put 
a  prudent  man  upon  inquiry,  by  which  he  might  find  out 
the  fraudulent  purpose.'  This  is  alleged  to  be  error.  But 
this  really  states  the  rule  applicable  to  a  sale  made  by  an 
insolvent  debtor  to  a  stranger  with  substantial  accuracy. 
The  stranger  is  bound  at  least  to  refrain  from  knowingly 
obstructing  the  rights  of  creditors.  But  the  case  is  dif- 
ferent where  a  creditor  in  good  faith  takes  the  property 
of  his  debtor  in  payment  of  his  honest  debt.  He  is  no 
mere  volunteer  or  stranger.  He  is  restricted  merely  to 
honesty.  He  may  not  purposely  obstruct  other  creditors 
of  his  debtor,  even  to  come  by  his  own.  But  it  is  no  fraud 
upon  the  other  creditors,  although  he  may  know  or  be- 
lieve that  the  debtor  is  giving  his  debt  a  preference  for  the 
purpose  of  avoiding  the  payment  of  other  debts,  and  that 
other  creditors  will  thereby  fail  to  realize  their  claims, 
provided,  always,  the  purpose  of  the  vendee  is  bona  fide 
the  realization  of  his  debt,  and  he  does  not  participate  in 
the  fraudulent  purpose  of  his  debtor;  for,  in  order  to 
avoid  such  a  sale,  both  parties  must  participate  in  the 
fraudulent  design.  (Oage  v.  Chesehro,  49  Wis.,  486,  5  N. 
W,  Rep.,  881;  Plow  Co.  t?.  Hanthom,  71  Wis.,  529,  37 
28 
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N.  W.  Rep.,  825;  Erdall  v.  Attcood,  79  Wis.,  1,  47  N.  W. 
Rep.,  1124;  Bannister  v.  Phelps,  81  Wis.,  256,  51  N.  W. 
Rep.,  417;  Barr  v.  Church,  82  Wis.,  382,  52  N.  W.  Rep., 
591.)  David  v.  Birchard,  53  Wis.,  492,  10  N.  W.  Rep., 
557,  which  decides  that  *Where  a  mortga<:^e  is  given  to 
secure  an  honest  debt,  but  T\ath  an  intent  to  hinder, 
delay,  or  in  any  way  put  off  the  creditors  of  the  mort- 
gagor, it  is  void  if  the  mortgagee  had  knowledge  of 
such  intent;  and  this  knowledge  need  not  be  actual,  but 
may  be  inferred  from  the  knowledge  of  the  mortgagee  of 
facts  and  circumstances  sufficient  to  raise  such  suspicions 
aa  should  put  him  on  inquiry,' — is  entirely  out  of  har- 
mony with  the  decisions  of  this  court,  both  before  and 
since,  and  is  not  to  be  followed  as  an  authority  upon  this 
question.  Mere  knowledge  of  the  corrupt  sentiment  in 
the  mind  of  his  debtor,  not  shared  by  him,  does  not  de- 
prive the  honest  creditor  of  the  right  to  accept  the  prof- 
fered payment  or  security  of  his  just  claim." 

The  case  of  Shelley  v.  Boothe,  73  Mo.,  74,  39  Anu  Rep. 
481,  is  in  point.  It  was  observed  in  the  opinion:  "The 
third  instruction  is  as  follows:  'If  Woy  and  Smith  in 
making  the  conveyance  of  the  goods  in  suit  intended  to 
delay  J.  W.  Wood  &  Co.,  their  creditors,  and  if  the  plain- 
tiff either  by  himself  or  his  agent  present  at  the  sale  was 
aware  of  such  intent,  then  you  will  find  for  the  defend- 
ant' There  is  a  class  of  cases  to  which  the  doctrine 
asserted  in  the  instruction^  applies;  as,  if  one  knowing  of 
judgment  and  execution  against  another  goes  and  pur- 
chases his  goods  in  order  to  defeat  the  execution,  or  if  one 
knowing  that  a  debtor  is  selling  his  property  to  hinder, 
delay,  or  avoid  the  payment  of  his  debts,  buys  it  and  jiays 
the  full  value  of  it,  thereby  enabling  the  debtor  to  carry 
oat  his  fraudulent  design,  such  sales  will  be  adjudged 
fraudulent  because  the  purcliaser  becomes  a  partici]>ant 
in  the  iniquitous  purpose  of  the  debtor.  But  cases  of  this 
kind  should  not  be  confounded  with  those  which  only 
amount  to  giving  a  preference  of  one  creditor  over 
another.     A  debtor  may  give  a  preference  to  a  particular 
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creditor  or  set  of  creditors  by  a  direct  payment  or  assign- 
ment, if  he  does  so  in  payment  of  his  or  their  just  demands 
and  not  as  a  mere  screen  to  secure  the  property  to  himself. 
The  pendency  of  another  creditor's  suit  is  immaterial  and 
the  transaction  is  valid  though  done  to  defeat  that  cred- 
itor's claim.  (Kuykendall  v.  McDonald,  15  Mo.,  416;  Jlfwr- 
ray  v.  Gasofiy  15  Mo.,  415;  8tate  v.  Benoist,  37  Mo.,  500; 
Bump,  Fraudulent  Conveyances,  350,  351;  Potter  v.  Mc- 
Dowellj  31  Mo.,  74.)  The  right  of  a  debtor  to  prefer  one 
creditor  over  another  necessarily  implies  the  right  of  such 
creditor  to  accept  such  preference.  While  the  effect  of 
such  preference  must,  to  the  extent  that  it  is  made,  neces- 
sarily be  to  defer  or  to  hinder  or  delay  other  creditors,  the 
mere  knowledge  of  the  preferred  creditor  that  such  will 
be  its  effect,  and  the  debtor  intended  it  should  have  that 
effect,  will  not  be  sufficient  to  avoid  the  transaction  as  to 
a  creditor  not  preferred.  But  if  in  such  case  it  further 
appears  from  the  circumstances  attending  the  transaction 
that  the  preferred  creditor  was  not  acting  from  an 
honest  purpose  to  secure  the  payment  of  his  own  debt,  but 
from  a  desire  to  aid  the  debtor  in  defeating  other  cred- 
itors, OP  in  covering  up  his  property,  or  in  giving  him  a 
secret  interest  therein,  or  in  locking  it  up  in  any  way  for 
the  debtor's  own  use  and  benefit,  he  will  not  be  protected, 
and  the  sale  would  be  fraudulent  a^  to  other  creditors, 
because  in  such  cases  the  fraud  of  the  debtor  becomes 
the  fraud  of  the  preferred  creditor  because  of  his  par- 
ticipancy  therein."  (See,  also,  Smith  v.  Whitficldy  2  S.  W. 
Rep.  [Tex.],  822;  Rice  v.  Wood,  33  S.  W.  Bep.  [Ark.],  637; 
Kohn  V.  Clement,  12  N.  W.  Rep.  [la.],  551;  Bump,  Fraudu- 
lent Conveyances  [4th  ed.],  sec.  170,  p.  196;  8  Am.  &  Eng. 
Ency.  of  Law,  p.  855;  Pollock  v.  Meyer,  11  go.  Rep.  [Ala.], 
386;  Bamberger  v.  Schoolfield,  160  U.  S.,  149;  Cook  v.  Thorn- 
tan,  20  Sa  Rep.  [Ala.],  14;  Seiler  v.  Walz,  29  S.  W.  Rep. 
[Ky.],  33& 

The  general  rule  in  regard  to  sales  by  a  failing  debtor 
with  a  fraudulent  intent  to  parties  not  creditors  was  an- 
nounced and  enforced  by  this  court  in  the  cases  of  Tootle 
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V.  Dunn,  decision  reported  in  6  Neb.,  99;  Savage  v.  Hazard^ 
11  Neb,  323;  Temple  v.  Smithy  13  Neb.,  513;  and  in  BoH- 
man  v.  Lucas,  22  Neb.,  796,  cited  herein  for  plaintiff,  the 
same  rule  was  held  applicable  to  a  transaction  of  sale  be- 
tween a  debtor  and  creditor  wherein  the  properly  was 
conveyed  in  payment  of  the  debt.  Great  respect  and 
weight  are  due  to  the  decision  of  the  able  and  learned 
judge  who  wrote  the  opinion  in  the  case  to  which  we  have 
last  referred,  but  we  feel  forced  to  the  conclusion  that  the 
best  reasons  and  the  precedents  are  opposed  to  the  appli- 
cation of  the  rule  under  discussion  therein  made,  and  to 
such  extent  the  opinion  in  that  case  must  be  disapproved. 
We  will  further  state  that  the  decision  in  Bollman  v,  Ijucos 
was  right  on  the  ground  that  the  value  of  the  property 
conveyed  was  largely  in  excess  of  the  amount  of  the  debt 
which  constituted  the  consideration  for  its  transfer  to  the 
creditor.  It  is  stated  in  the  opinion:  "It  is  quite  impos- 
sible to  arrive  at  the  value  of  the  goods  and  accounts  from 
the  evidence,  but  it  may  be  assumed  that  the  evidence 
tends  to  fix  it  at  nearly  twice  the  amount  stated  as  the 
consideration  of  the  bill  of  sale." 

It  follows  from  the  foregoing  views  that  the  rule  em- 
bodied in  the  charge  of  the  trial  court  was  the  correct  one 
and  that  the  rule  as  stated  in  the  instructions  tendered 
and  refused  was  not  so;  hen-ce  there  was  no  error  in 
giving  the  former  and  refusing  to  give  the  latter. 

There  were  other  assignments  of  error  in  relation  to  the 
trial  court's  refusal  to  read  certain  instructions  prepared 
and  requested  for  plaintiff,  but  to  detennine  whether  such 
action  as  to  either  of  them  was  erroneous  would  neces- 
sarily involve  an  examination  of  the  evidence.  As  it  is 
not  properly  before  us  this  cannot  be  done  and  the  as- 
signments must  fail.  The  judgment  of  the  district  court  is 

Affirmbd. 
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John  W.  PERCiVAii, Water  Commissioner  of  the  City 
OF  Lincoln,  appellant,  v.  Austin  H.  Weir,  Mayor, 

BT  AL.,  APPELLEES. 

Filed  October  6,  1897.    No.  7411. 

Municipal  Coxporations:  Water  Commissioner:  Removal  of  BSm- 
PLOYES.  The  water  commisBloner  of  the  city  of  Lincoln  has  not 
the  power  to  remove  a  subordinate  employe  in  the  water  depart- 
ment of  the  city,  or  to  make  appointments  to  fill  vacancies  oc- 
curring therein. 

Appeal  from  the  district  court  of  Lancaster  county. 
Heard  below  before  Hall,  J,    Affirmed. 

E.  H.  Wooley  and  W.  8.  Hamilton^  for  appellamt. 

N.  C.  Abhotty  contra. 

NORVAL,  J. 

John  W.  Percival  was  elected  water  commissioner  for 
the  city  of  Lincoln  at  the  general  election  held  in  said  city 
on  April  3, 1894,  duly  qualified  and  entered  upon  the  dis- 
charge of  the  duties  of  his  office.  On  May  6,  i894,  he  ap- 
pointed one  P.  W.  Worthington  as  fireman  for  a  certain 
station  of  the  water- works  department  of  the  city,  known 
as  the  Antelope  or  liice  station,  and  pursuant  to  such 
appointment  Worthington  entered  upon  the  discharge  of 
his  duties  and  continued  therein  until  the  9th  day  of  said 
month,  when  he  was  removed  from  his  position  by  the 
defendant  Wier,  the  mayor  of  the  city,  who  at  the  same 
time  appointed  the  defendant  A.  L.  Quay  to  said  position 
of  fireman.  This  action  was  instituted  by  Percival  in 
the  court  below  in  1894  to  restrain  the  removal  of  Worth- 
ington from  said  position  and  to  prevent  the  installation 
of  Quay  therein.  From  a  decree  dismissing  the  action, 
plaintiff  appeals. 

The  sole  question  presented  is  whether  at  the  time  this 
action  was  instituted  in  the  court  below  authority  or 
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power  was  lodged  in  the  water  commissioner  to  appoint 
employes  in  the  water  department  of  the  city  of  Lincoln. 
Section  13,  article  1,  chapter  13a,  Ck)mpiled  Statutes,  1893, 
provides  for  the  election  of  a  water  commissioner.  Section 
89  of  the  same  article,  as  it  existed  in  1887,  after  enumer- 
ating his  duties  and  powers,  declared  that  "said  water 
commissioner  shall  perform  such  other  duties  as  may  be 
required  of  him  by  ordinance,  and  upon  his  recommenda- 
tion the  mayor  and  council  may  employ  such  laborers  and 
clerks  as  it  may  appear  necessary."  But  so  much  of  said 
clause  as  reserved  to  the  water  commissioner  the  right  to 
recommend  persons  for  employment  in  his  department 
was  taken  away  by  the  legislature  in  1889.  (Compiled 
Statutes,  1889,  ch.  13a,  art.  1,  sec.  89.)  When  this  suit  was 
brought  no  authority  to  appoint  subordinate  employes 
was  conferred  by  statute  upon  the  water  commissioner, 
nor  did  there  exist  any  legislative  enactment  fixing  the 
number  of  employes  in  the  water  department 

The  following  are  the  only  provisions  contained  in  the 
Municipal  Code  of  the  City  of  Lincoln,  1889,  which  have 
any  bearing  upon  the  question : 

"Section  202.  The  mayor  shall  appoint  such  number  of 
employes  in  the  fire  and  water  departments  of  the  city  as 
the  council  may  provide  by  ordinance  or  resolution. 

"Section  203.  Such  number  of  clerks  and  assistants  as 
the  council  shall  authorize  by  ordinance  or  resolution  may 
be  apiK)inted  by  the  mayor  to  assist  the  various  city  offi- 
cers; Provided^  That  such  persons  only  may  be  appointed 
as  shall  be  recommended  by  the  respective  officers  and  be 
satisfactory  to  a  majority  of  the  council. 

"Section  315.  The  water  commissioner,  under  the  direc- 
tion of  the  mayor  and  council,  shall  have  control  and 
management  of  the  water-works  system  of  the  city. 

"Section  319.  Subject  only  to  the  direction  of  the  mayor 
and  council,  the  water  commissioner  shall  have  control  of 
all  engineers,  firemen,  tappers,  and  other  employes  of  the 
water  department,  and  they  shall  obey  his  orders. 

"Section  321.  The  water  commissioner  shall  not  pur- 
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chase  any  material  for  the  use  of,  or  employ  any. laborers 
in  his  department  except  upon  the  authority  of  the  coun- 
cil or  water  committee  thereof,  unless  it  be  repairs  in  case 
of  emergency." 

No  authority  is  contained  in  any  of  the  foregoing  pro- 
visions for  the  appointment  of  employes  in  the  water  de- 
partment by  the  head  of  that  department,  although  the 
water  commissioner,  under  the  direction  of  the  mayor  and 
council,  has  control  of  the  water- works  system  of  the  city 
and  the  employes  in  his  department.  They  are  required 
to  obey  his  orders,  but  the  power  to  remove  any  of  them 
or  to  appoint  others  in  their  places  does  not  devolve  upon 
him.  Whether  such  authority  exist  in  the  mayor  alone, 
or  is  vested  solely  in  the  mayor  and  city  council,  it  is  un- 
necessary to  determine,  inasmuch  as  the  appointment  of 
Worthington  being  illegal,  this  action  cannot  be  main- 
tained, irrespective  of  whether  the  appointment  of  Quay 
by  the  mayor  was  legal  or  not.  It  is  obvious  that  section 
203  of  the  Municipal  Code,  quoted  above,  has  no  applica- 
tion to  employes  in  the  fire  and  water  departments  of  the 
city.  That  section  has  no  reference  to  the  employes  in 
either  of  said  departments,  but  applies  to  clerks  and  as- 
sistants in  the  other  branches  of  the  city  government. 
The  conclusion  reached  by  the  trial  court  was  right  and 
its  judgment  is 

Affirmed. 


62    375 

Warren  Rema  v.  State  op  Nebraska.  53  ^ 

52  375 

f58  809 

62  875 
61  606 


Filed  Ootobeb  6, 1897.    No.  9091. 


1.  Indictment  and  Information:  Time  of  Commission  of  Offense: 
Larceny.  Under  section  412  of  the  Criminal  Code,  an  indictment 
or  information  Is  not  rendered  fatally  defective  "for  omitting  to 
state  the  time  at  which  the  offense  was  committed,  in  any  case 
where  time  is  not  of  the  essence  of  the  offense,  nor  for  stating  the 
time  imperfectly." 

X  ;   :   .    An  information  for  larceny  is  not  to  be 
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quashed  because  it  alleges  that  the  offense  was  committed  "on 
or  about''  a  certain  date. 

8. :  :  .  An  information  which  avers  that  the  de- 
fendant "unlawfully  and  feloniously  did  steal,  take,  and  drive 
away  one  cow"  sufficiently  charges  that  the  taking  was  with  the 
telonious  intent  to  permanently  deprive  the  owner  of  his  prop- 
erty. 

4.  Justice  of  the  Peace:  Jurisdiction.  The  jurisdiction  of  a  Justice 
of  the  peace  is  co-extenslve  with  the  territorial  limits  of  his 
county,  and  a  Judgment  rendered  by  him  In  a  precinct  thereof 
other  than  the  one  for  which  he  is  elected  is  not  void  on  that 
account.    Jones  v.  Church  of  the  Holy  Trinity,  15  Neb.,  81,  followed. 

6.  Instructions:  Exceptions.  An  Instruction  will  not  be  reviewed 
unless  the  record  affirmatively  discloses  that  an  exception  was 
taken  thereto  In  the  trial  court. 

6.  Larceny:  Evidence.    When  the  owner  of  stolen  chattels,  or  the 

person  from  whose  Immediate  possession  the  same  were  taken,  is 
examined  as  a  witness,  his  testimony  that  he  did  not  consent  to 
the  removal  of  the  property  is  indispensable  to  a  conviction  for 
larceny. 

7.  — :  ,    Byldence  held  to  sustain  the  verdict 

Error  to  .the  district  court  for  Keith  county.  Tried 
below  before  Grimes,  J.    Affirnied. 

The  facts  are  stated  In  the  opinion. 

A.  F.  Parsons  J  for  plaintiff  in  error: 

The  motion  to  quash  the  information  should  have  been 
sustained  for  the  reason  that  the  alleged  offense  is  not 
therein  charged  to  have  been  committed  on  a  day  certain. 
{MaU'Zau-maune-l'uh  v.  Ufiited  StateSj  1  Pin.  [Wis.],  124.) 

The  plea  in  abatement  should  have  been  sustained  be- 
cause the  transcript  shows  that  the  justice  of  the  i)eace 
before  whom  the  complaint  was  made,  and  who  issued 
the  warrant,  was  a  justice  of  the  peace  in  and  for  Lin- 
coln county,  and  he  was  acting  in  Keith  county.  (Crimi- 
nal Code,  sec.  260;  State  r.  Shropshire,  4  Neb.,  413.) 

The  demurrer  to  the  information  should  have  been  sufi- 
tained  for  the  reason  that  no  felonious  intent  was  alleged 
theivin,  while  proof  of  such  intent  was  necessary  to  make 
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out  the  oflfense  charged.  (Criminal  Code,  sec.  442;  Thomp- 
son V.  People^  4  Neb.,  528;  Mead  v.  State,  25  Neb.,  447; 
Waidley  v.  State,  34  Neb.,  251;  Cobb  v.  State,  40  Neb.,  545.) 

Mere  conversion  is  not  larceny.  {Turner  v.  O^Brien,  5 
Neb.,  542.) 

In  a  prosecution  for  larceny,  proof  of  the  nonconsent 
of  the  owner,  by  the  best  evidence,  is  indispensable  to  a 
conviction.  {Perry  v.  State,  44  Neb.,  416;  Bubster  v.  State, 
33  Neb.,  663.) 

0.  /.  Smyth,  A  ttomei/  General,  and  Ed  P.  Smithy  Deputy 
Attorney  General,  for  the  state. 

NORVAL,  J. 

This  was  a  prosecution,  for  the  crime  of  larceny,  in 
the  district  court  of  Keith  county.  The  information  un- 
der which  the  accused  was  convicted  charged  that  he, 
on  or  about  the  15th  day  of  February,  1896,  in  the  county 
of  Keith,  "unlawfully  and  feloniously  did  steal,  take,  and 
drive  away  one  cow,  color  red,  branded  O  (circle)  on  left 
hip,  and  branded  O  (circle)  on  left  loin,"  and  of  the  value 
of  |25,  the  personal  property  of  the  Equitable  Farm  and 
Stock  Improvement  Co.  of  Nebraska,  limited,  a  Nebraska 
corporation.  The  jury  found  the  defendant  guilty,  and 
from  a  judgment  which  imposed  a  sentence  to  imprison- 
nient  for  the  term  of  twelve  months  in  the  state  peniten- 
tiary, he  prosecutes  error  proceedings. 

A  motion  to  quash  the  information  was  denied,  and  this 
ruling  is  the  first  ground  urged  for  a  reversal.  It  is 
insisted  that  this  motion  should  have  been  sustained  be- 
cause  the  offense  is  not  alleged  in  the  information  to  have 
been  committed  on  a  day  certain,  but  "on  or  about"  a 
specified  date.  The  information  is  not  defective  for  the 
reason  suggested.  If,  in  a  prosecution  for  larceny,  it  is 
important  that  it  be  alleged  in  the  information  the  exact 
date  the  offense  occurred,  there  is  no  escaping  the  con- 
clusion that  the  state  is  required  to  prove  the  transaction 
took  place  at  the  identical  time  averred,  else  the  prose- 
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cution  must  fail.     On  the  other  hand,  if  such  proof  is  not 
indispensable  to  a  conviction  of  such  crime,  it  logically 
follows  that  the  allegation  in  the  information  as  to  the 
time  the  crime  was  committed  is  immaterial,  and  such 
information  is  not  defective  if  it  omits  to  state  the  time 
definitely  and  with  precision.    This  court  has  held  in  a 
prosecution  for  rape  that  it  is  not  necessary  to  establish 
the  commission  of  the  oiffense  on  the  identical  date  named 
in  the  information,  but  that  a  conviction  may  be  had  if  it 
be  shown  that  the  crime  was  committed  on  any  day  not 
so  remote  that  the  statute  of  limitations  would  be  a  bar. 
Yeoman  v.  State,  21  Neb.,  171;  Palm  v.  State,  38  Xeb.,  862. 
The  same  doctrine  obtains  in  all  prosecutions  where  the 
time  at  which  an  offense  was  committed  is  not  ( .-sential; 
and  the  crime  of  larceny  is  embraced  within  this  class. 
In  a  prosecution  like  the  ojie  at  bar  a  variance  between 
the  proofs  and  the  averments  in  the  information  as  to  the 
time  of  the  commission  of  the  crime  is  immaterial,  since 
the  date  the  act  was  done  is  not  a  part  of  the  description 
of  the  offense.     It  is  only  where  time  enters  into  the 
nature,  or  is  made  a  part  of  the  description,  of  an  offense 
that  the  information  must  specifically  aver  the  date  of 
the  transaction  charged,  for  section  412  of  the  Criminal 
Code  declares  that  no  indictment  (information)  shall  be 
deemed  invalid  or  defective  "for  omitting  to  state  the 
time  at  which  the  offense  was  committed,  in  any  case 
where  time  is  not  of  the  essence  of  the  offense,  nor  for 
stating  the  time  imperfectly.'*     Under  the  foregoing  sec- 
tion this  information  is  sufficient,  notwithstanding  it 
charges  the  crime  as  having  occurred  "on  or  about"  a 
specific  date.    (State  v.  Fry,  67  la.,  475;  Chandler  v.  State, 
6  So.  Rep.  [Fla.],  768;  State  v.  Howard,  10  S.  B.  Rep.  [S. 
Car.],  831;  Yowells  v.  Commonwealth,  84  Ky.,  52;  Pruitt  v. 
State,  11  S.  W.  Rep.  [Ark.],  822;   State  v.  Peters,  107  N. 
Car.,  876;  Arrington  v.  Commonwealth,  12  S.  E.  Rep.  [Va,], 
224;  State  v.  Thompson,  10  Mont.,  549;  State  v.  McCarthy, 
10  So.  Rep.  [La,],  673;    United  States  v.  Conrad,  59  Fed! 
Rep.,  458;  Fleming  v.  State,  36  N.  E.  Rep.  [Ind.],  154.) 


Vol.  52]  SEPTEMBER  TERM,  1897.  371) 


Bema  y.  State. 


It  is  also  insisted  that  the  trial  court  erred  in  not  quash- 
ing the  information  because  it  fails  to  charge  that  the 
property  was  taken  with  felonious  intent  to  convert  the 
same  to  the  use  of  the  defendant  without  the  consent  of 
the  owner  thereof.  There  is  no  force  in  the  position. 
The  averment  in  the  information  is  that  the  defendant 
"unlawfully  and  feloniously  did  steal,  take,  and  drive 
away''  the  cow  in  question.  This  is  the  usual  form  of 
the  charge  in  an  information  for  larceny,  substantially 
follows  the  language  in  the  statute,  and  discloses  that 
the  animal  was  stolen  with  felonious  intent  of  the  ac- 
cused to  permanently  deprive  the  owner  thereof  without 
his  consent.  The  decisions  of  this  court  cited  on  page  5 
of  the  brief  of  the  defendant  are  not  in  point  here.  They 
hold  that  any  definition  of  larceny  is  faulty  which  omits 
to  state  the  element  of  felonious  intent  Such  intent 
is  specifically  charged  in  this  information.  The  forego- 
ing disposes  of  the  objection  argued  in  the  brief  that  the 
court  erred  in  overruling  the  demurrer  to  the  informa- 
tion, since  it  raised  the  same  question  as  the  one  just 
considered. 

Error  is  alleged  in  the  overruling  of  the  plea  in  abate 
ment  It  is  argued  that  this  plea  should  have  been  sus- 
tained because  the  transcript  discloses  that  John  H.  Can- 
non, the  justice  of  the  peace  before  whom  the  complaini 
was  made,  and  who  issued  the  warrant  in  this  case,  was 
a  justice  of  the  peace  in  and  for  Lincoln  county,  and  had 
no  jurisdiction  of  the  offense.  A  sufficient  answer  to 
this  eontentioai  is  that  the  plea  in  abatement  specifically 
avers  that  said  Cannon  was  a  justice  of  the  peace  in  and 
for  West  Ogallala  precinct,  Keith  county,  where  he  re- 
sided, and  the  demurrer  to  the  plea  admitted  the  trutli 
thereof.  Moreover,  the  transcript,  in  at  least  three  places, 
specifically  states  that  said  J.  H.  Cannon  was  a  justice  of 
the  peace  of  Keith  county,  and  the  same  is  not  disputed 
by  any  other  portion  of  the  record,  when  properly  con- 
Ktrued,  although  a  statement  found  in  the  complaint  itself 
is  relied  upon  to  establish,  in  opposition  to  the  allegation 
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in  the  plea  in  abatement,  that  Mr.  Cannon  waa  a  justice 
of  the  peace  in  and  for  Lincoln  county,  and  acted  in  Keith, 
county.    The  complaint  is  in  part  as  follows: 

"Before  John  H.  Cannon,  a  Justice  of  the  Peace  in  and 

for  Keith  County. 

"The  State  op  Nebraska,  1 
County  of  Keith.  /  ®^ 

"The  State  op  Nebraska  ^ 

V.  >  For  cattle  stealing. 

Warren  Bema.  j 

"The  complaint  and  information  of  Edward  Richards, 
of  Lincoln  county,  aforesaid,  made  in  the  state  of  Ne- 
braska, before  John  H.  Cannon,  a  justice  of  the  peace 
within  and  for  said  county.     ♦    ♦     ♦  ^> 

The  words  "of  Lincoln  county''  are  merely  descriptive 
of  the  person  who  made  the  complaint,  and  should  be 
treated  as  surplusage.  It  is  very  evident  that  the  words 
"within  and  for  said  county,"  appearing  in  the  body  of 
the  complaint,  refer  to  the  county  mentioned  in  the  cap- 
tion and  in  the  venue,  namely,  Keith  county,  in  the  state 
of  Nebraska.  The  objection  is  too  technical  and  devoid 
of  merit  to  require  further  comment. 

Another  ground  suggested  why  the  plea  in  abatement 
should  have  been  sustained  is  that  it  is  alleged  therein 
that  Mr.  Cannon  was  a  justice  of  the  peace  in  and  for 
West  Ogallala  precinct  in  Keith  county,  and  that  he 
exercised  the  functions  of  his  office  by  receiving  said 
complaint,  and  requiring  the  defendant  to  appear  before 
such  justice  at  his  office  in  East  Ogallala  precinct  in  said 
county.  It  is  claimed  that  the  justice  was  without  juris- 
diction to  arraign  the  accused,  or  to  accept  his  waiver  of 
the  statutory  preliminary  examination,  and  State  v.  Shrop- 
shirCy  4  Neb.,  411,  is  cited  in  support  of  the  contention. 
In  that  case  it  was  decided  that  it  is  the  duty  of  a  justice 
of  the  peace  to  hold  his  office  in  tlie  precinct  for  which  he 
is  elected,  and  that  mandamus  would  lie  to  compel  him  to 
do  so.    The  question  now  under  consideration  was  not 
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then  before  the  court,  nor  was  it  determined.  The  propo- 
sition was,  however,  involved  and  passed  upon  in  Jonea 
V.  Church  of  tlie  Holy  Trmity^  15  Neb.,  81,  in  which  case  it 
was  decided  tliat  the  jurisdiction  of  a  justice  of  the  peace 
is  co-extensive  with  the  territorial  limits  of  the  county, 
and  that  a  judgment  rendei-ed  by  him  in  a  precinct 
thereof,  other  than  the  one  for  which  he  is  elected  or 
appointed,  is  not  void  for  that  reason.  This  is  decisive 
of  the  point  now  before  the  court,  and  the  plea  in  abate- 
ment was  properly  denied- 

A  reversal  is  asked  because  the  court  refused  the  de- 
fendant's fifth  request  to  charge.  Since  the  record  fails 
to  disclose  that  an  exception  was  taken  by  the  defendant 
to  such  refusal,  the  action  of  the  court  in  that  regard  can- 
not be  reviewed  here.  ([Inland  v.  Oarton^  48  Neb.,  203; 
Ijowe  V.  Vaiifjhriy  48  Neb.,  651.) 

Instructions  4,  5,  6,  7,  8,  and  9,  given  by  the  court  on 
its  own  motion,  are  complained  of.  They  having  been 
grouped  in  a  single  assignment  in  the  motion  for  a  new 
trial,  cannot  be  reviewed  for  the  reason  the  assignment 
is  bad  as  to  instniction  No.  5,  on  account  of  no  exception 
having  been  taken  thereto  in  the  court  below.  {Western 
Union  Telegraph  Co.  v.  Wilhelm^  48  Neb.,  913;  Oraham  t\ 
Frazier,  49  Neb.,  90.) 

It  is  finally  claimed  that  the  verdict  is  without  suflB- 
cient  evidence  to  support  it.  First,  because  the  owner- 
ship or  identification  of  the  cow  alleged  to  have  been 
stolen  was  not  establi.slied.  The  only  testimony  adduced 
by  the  state  upon  that  branch  of  the  case  was  given  by 
Henry  Chestnut,  the  agent  of  the  corporation  stated  in 
the  information  as  being  the  owner  of  the  cow,  who 
identified  the  animal  by  her  brands  and  ear  marks.  The 
argument  is  that  this  was  insufficient  evidence  of  owner- 
ship, inasmuch  as  no  proof  was  made  of  thje  recording  of 
the  brand,  and  attention  is  challenged  to  section  16,  chap- 
ter 51,  Compiled  Statutes,  which  provides  that  "In  all 
suits  in  law,  or  in  equity,  or  in  any  criminal  proceedings^ 
when  the  title  to  any  stock  is  involved,  the  brand  on  any 
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animal  shall  be  prima  facie  evidence  of  the  ownership  of 
the  person  whose  brand  it  may  be;  Provided,  That  such 
brand  has  been  duly  recorded  as  provided  by  law."  It  will 
be  observed  that  proof  of  the  recording  of  a  brand  is  made 
prima  facie  evidence  of  owership.  But  that  is  not  the  only 
evidence  receivable  in  proof  of  such  fact.  Certainly  the 
owner  of  a  particular  brand  is  competent  to  testify  upon 
the  subject,  and  may  identify  hi»  animal  by  the  brand 
thereon,  even  though  such  bnind  may  never  have  been  re- 
corded as  provided  by  law.  In  the  case  at  bar  the  cow  in 
question  was  identified  as  belonging  to  the  corporation, 
independent  of  the  brand,  by  the  marks  on  her  ears.  Sec- 
ondly, it  is  contended  that  the  evidence  is  insufficient,  for 
the  alleged  reason  it  is  not  shown  that  the  consent  or  per- 
mission of  the  owner  was  not  obtained  to  the  taking  of  the 
ajuimal.  •  It  is  a  well  recognized  doctrine  that  in  a  prose- 
cution like  this  the  non -consent  of  the  owner  to  the  re- 
moval of  the  property  alleged  to  have  been  stolen  must 
be  established  by  the  best  evidence  attainable  in  order  to 
justify  a  conviction.  In  case  the  owner  of  the  stolen  chat- 
tels, or  the  person  from  whose  immediate  possession  the 
same  were  taken,  is  examined  as  a  witness,  his  testimony 
that  he  did  not  give  permission  to  the  removal  of  the 
property  is  necessary  to  convict.  {Btibster  v.  StatCj  33 
Neb.,  663;  Perry  v.  State,  44  Neb.,  414.)  Applying  this 
rule  to  the  facts  in  the  case  in  hand,  are  they  sufficient  to 
show  that  no  consent  was  obtained  to  the  taking  of  the 
property?  If  we  are  able  to  comprehend  the  effect  and 
force  of  the  testimony,  the  answer  must  be  that  there  was 
an  entire  lack  of  consent,  although  no  witness  in  express 
terms  so  stated  at  the  trial.  It  is  disclosed  by  the  uncon- 
tradicted testimony  of  several  persons  that  the  cow 
charged  to  have  been  stolen,  and  many  others  belonging 
to  the  Equitable  Farm  and  Stock  Improvement  Company, 
were  at  the  time  in  the  immediate  and  exclusive  posses- 
sion and  control  of  Edward  Richards  and  Henry  Chest- 
nut, the  foreman  and  agent,  respectively,  of  said  corpora- 
tion ;  that  on  the  day  preceding  the  night  of  the  alleged 
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larceny  both  of  them  were  apprised  that  some  of  the 
cattle  of  the  corporation  in  their  care  were  going  to  be 
stolen;  that  Chestnut  and  Richards,  together  with  Sheriff 
Gamp  and  one  Harding,  watched  the  pastures  in  which! 
the  cattle  were  kept  the  following  night,  and  saw  the  de- 
fendant enter  the  pasture  between  ten  and  twelve  o'clock 
of  that  night  and  with  much  haate  drive  therefrom  the 
cow  in  dispute  and  several  others;  that  they  followed 
rapidly  on  horseback  a  distance  of  ten  or  twelve  miles, 
and  saw  the  defendant  drive  the  cow  into  a  ravine  or 
"blow  out,"  as  called  by  some  of  the  witnesses,  and  caught 
the  accused  in  the  very  act  of  skinning  the  animal  and 
thereupon  arrested  him  for  the  theft  Thus  it  was 
shrown  by  the  persons  in  whose  immediate  possession  the 
property  was  that  the  same  was  taken  without  their  au- 
thority, permission,  or  consent.  We  are  convinced  that 
the  taJking  was  felonioua    The  judgment  is 


Affirmed. 


Joseph  Garneatt,  Jr.,  v.  Omaha  Printing  Company. 

Filed  Octobxb  6,1897.    No.  7443. 

1.  Beview:  Conflicting  Evidence.    A  verdict  upon  conflicting  evi- 

dence will  not  be  disturbed  upon  review. 

2.  Accounts:  Interest.    In  the  absence  of  a  contract  upon  the  subject, 

unsettled  accounts  do  not  draw  interest  until  six  months  after  the 
date  of  the  last  item. 

8.  Excessive  Verdict:  Remittitxjb.  Verdict  held  excessive  and  a  re- 
mittitur required  to  be  entered  as  a  condition  of  affirmance  for 
the  correct  amount. 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Ambrose,  J.    Affirfned  conditionally. 

Joel  W.  West  J  for  plaintiff  in  error. 

Charles  OffuUy  contra. 
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The  Omaha  Printing  Company  brought  two  suits  in  the 
court  below,  each  upon  an  itemized  account,  one  against 
Joseph  Gameau  alone,  for  the  sum  of  f581.26,  and  inter- 
est from  August  21, 1891,  and  the  other  against  Gameau 
and  Nye,  in  the  sum  of  |2,408.77,  with  interest  thereon 
from  January  1, 1891.  There  was  no  service  of  summons 
made  upon  Nye.  Gameau  answered  by  a  general  denial, 
and  that  the  iteme  sued  for  were  furnished  to  the  Topics 
Company,  a  corporation,  and  not  to  the  defendant  By 
stipulation  of  the  parties  the  two  causes  were  consoli- 
dated for  the  purpose  of  trial.  There  was  a  verdict  for 
plaintifF  in  each  case,  in  one  for  |798.47,  and  in  the  other 
for  f 2,931.44.     Judgments  followed  the  verdicts. 

The  assignments  of  error  relied  uiK>n  for  reversal  are 
that  the  evidence  is  insufficient  to  sustain  the  findings  of 
the  juiy,  and  that  the  amounts  of  the  verdicts  are  ex- 
cessive. The  indebtedness  was  incurred  in  the  publication 
of  a  paper  in  Omaha  known  as  "Topics,"  between  Feb- 
ruary 27, 1890,  and  February  21, 1891.  As  we  understand 
it,  there  is  no  dispute  that  the  merchandise  and  job  print- 
ing were  furnished  as  charged  in  the  accounts,  and  it  is 
expressly  stated  in  the  brief  of  defendant  below  that  hc> 
is  personally  liable  for  the  larger  portion  of  the  indebt- 
edness in  controversy;  but  it  is  insisted  that  he  is  not  lia- 
ble for  the  indebtedness  incurred  in  tie  publication  of  the 
"Topics"  from  July  16,  1890,  to  November  15  of  the  same 
year,  since  the  "Topics"  was  published  by  a  corporation 
known  as  the  "Topics  Company,"  and  that  the  indebted- 
ness during  such  period  was  contracted  by  it;  hence  the 
corporation  alone  is  liable  therefor.  Mr.  Gameau  him- 
self testified  on  the  trial  that  the  business  of  the  pai)er 
was  conducted  or  run  after  the  organization  of  the  Topics 
Company  precisely  as  before,  without  any  change.  More- 
over, it  was  not  sihown  that  said  corporation  ever  pub- 
lished the  paper,  and  there  is  evidence  tending  to  show 
that  Mr.  Gameau  directed  the  Omaha  Printing  Company 
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to  charge  to  himself  the  items  named  in  the  accounts, 
which  was  accordingly  done.  Furthermore,  when  the 
bills  sued  upon  were  presented  to  Mr.  Gameau  for  pay- 
ment, he  made  no  claim  that  he  was  not  individually  liar 
ble,  but  his  sole  objection  then  was  to  the  correctness  of 
certain  items  in  the  accounts. 

Defendant  contends  that  the  smaller  verdict  is  eleven 
cents  too  large,  but,  the  amount  being  so  trifling,  he 
waives  that  error.  He  complains  that  the  other  verdict 
is  excessive  by  the  sum  of  $90.30.  The  principal  sum  in 
that  case  was  $2,408.77,  which,  with  interest  thereon  at 
seven  per  cent  fix>m  May  14,  1891,  six  months  after  the 
date  of  the  last  item  of  the  account,  to  February  5,  1894, 
the  first  day  of  the  term  at  which  the  trial  waa  had, 
makes  the  total  amount  due  on  that  cause  of  action 
$2,868.21,  or  $63.23  less  than  the  verdict  returned.  Plain- 
tiflf  below  concedes  in  the  brief  that  the  verdict  in  one  of 
the  causes  is  excessive  in  the  last  named  amount,  if  interest 
was  allowable  only  from  six  months  from  the  date  of  the 
last  item,  but  it  is  urged  that  that  is  not  the  proper  date 
from  which  to  cast  interest  By  section  4,  chapter  44, 
Compiled  Statutes,  it  is  provided  that  ^^unsettled  accounts 
between  parties  shall  bear  interest  after  six  months  from 
the  date  of  the  last  item  thereof."  The  contention  is  that 
the  accounts  declared  upon  in  these  cases  are  not  unset- 
tled within  the  meaning  of  the  above  provision  of  the 
statute;  that  an  open  account  by  one  person  against  an- 
other is  not  within  the  purview  of  the  statute,  but  that  the 
legislature,  by  the  use  of  the  term  "unsettled  accounts," 
meant  cases  where  each  party  has  an  account  againat  the 
other  and  there  has  been  no  settlement -between  them, 
interest  shall  be  computed  after  six  months  from  the  date 
of  the  last  item.  Accepting,  without  deciding  the  point, 
that  this  is  the  proper  interpretation  of  the  statute,  yet 
the  actions  are  upon  "unsettled  accounts,"  and  the  com- 
putation made  by  the  jury  of  the  amount  due  is  wrong,, 
since  the  accounts  contain  both  items  of  credits  and 
debits.  That  certainly  constituted  accounts  between  the 
29 
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parties.  Plaintiff  below  not  only  exhibited  its  own  ac- 
counts, but  those  of  its  adversary  as  well.  This  court, 
in  obedience  to  the  express  provision  of  the  statute,  has 
more  than  once  decided  that  in  the  absence  of  a  contract 
unsettled  accounts  do  not  draw  interest  until  the  expira- 
tion of  six  months  from  the  date  of  the  last  item  therein. 
{Deveraux  v.  Henry ^  16  Neb.,  55;  W(\it(/n  v.  Brown^  30  Neb., 
609;  Staker  v.  Begoky  34  Neb.,  107.) 

Attention  is  called  to  the  fact  that  in  Beck  v.  DeverauXy  9 
Neb.,  109,  interest  upon  an  open  account  was  allowed 
from  the  end  of  each  month  in  which  the  items  were  fur- 
nished. In  that  case  there  was  disclosed  an  express 
agreement  between  the  parties  that  the  amount  of  an  ac- 
count for  a  given  month  was  paj  ible  at  the  end  of  such 
month.  By  virtue  of  such  agreement  tlie  account  for  each 
month  was  an  independent  demand,  and  drew  interest 
from  the  end  of  the  month,  the  time  it  became  due.  In 
this  case  no  agreement  of  that  character  is  alleged,  hen^e 
the  statutory  rule  for  the  computation  of  interest  on  un- 
settled accounts  controls. 

It  is  insisted  the  point  was  not  urged  in  the  court 
below  that  the  verdicts  were  excessive.  This  contention 
is  refuted  by  the  record,  which  discloses  that  one  of  the 
grounds  assigned  in  tlie  motion  for  a  new  trial  was  that 
the  verdicts  were  too  large.  This  was  the  proper  mode 
of  raising  the  question. 

The  judgment  upon  the  smaller  verdict  is  affirmed,  and 
the  plaintiff  is  required  to  file  with  the  clerk  of  this  court 
within  forty  days  a  i:emittitur  from  the  larger  verdict  of 
the  sum  of  $63.23  as  of  the  date  of  such  verdict,  else  the 
judgment  rendered  thereon  will  be  reversed.  In  case  the 
remittitur  is  so  entered,  the  judgment  on  the  lai*ger  ver- 
dict will  be  affirmed  for  |2,868.21. 

Judgment  accordingly. 
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Nbls  Anderson  v.  E.  D.  Beeman. 

Filed  Octobeb  6, 1897.    No.  7456. 

1.  Shridence:  Books:   Bill  of  Exceptions:   Review.    In  the  district 

court  there  was  a  compliance  with  all  the  requirements  of  section 
346,  Code  of  Civil  Procedure,  to  entitle  a  book  of  original  entry  to 
be  received  in  evidence,  unless,  perhaps,  there  might  have  been 
a  failure  to  "show  a  continuous  dealing  with  persons  generally 
or  several  charges  of  items  at  different  times  against  the  other 
party  in  the  same  book."  Held,  That,  as  this  showing  must  be 
by  the  book  itself,  the  failure  to  make  such  book  or  its  contents 
a  part  of  the  bill  of  exceptions  renders  it  impossible  to  consider 
whether  or  not  the  district  court  erred  in  its  holding  that  said 
book  was  admissible. 

2.  InBtructions:  Exceptions:  Review.    Where  there  was  no  exception 

to  the  giving  of  an  instruction  its  correctness  will  not  be  con- 
sidered in  this  court. 

3.  Beview:   Sufficiency  of  Evibencb:    Bill  of  Exceptions:    Omis- 

sions. When  a  material  part  of  the  evidence  has  been  omitted 
from  the  bill  of  exceptions,  a  judgment  of  the  district  court  will 
not  be  reversed  in  this  court  because  of  an  alleged  lack  of  suf- 
cient  evidence  to  sustain  the  verdict  on  which  it  was  founded. 

Error  from  the  district  court  of  Oedar  county.  Tried 
below  before  Norris,  J.    Affirmed. 

A.  M.  Oooding,  for  plaintiff  in  error. 
Miller  d  Ready  and  Wilbur  F.  Bryant^  contra. 

Ryan,  C. 

In  this  case  E.  D.  Beeman  filed  his  petition  in  the  dis- 
trict court  of  Oedar  county,  asking  judgment  against  Nel- 
son Anderson  in  the  sum  of  |115.03  for  goods  sold  and  in 
consideration  of  labor  performed  by  the  former  upon  re- 
quest of  the  latter.  There  was  a  judgment  in  favor  of 
Beeman  in  the  sum  of  |101.16  on  a  verdict  in  that  amount. 
Anderson,  as  plaintiff  in  error,  seeks  the  reversal  of  this 
judgment  on  the  grounds  which  we  shall  now  consider. 

It  is  first  urged  that  the  court  erred  in  its  instriM»tions 
with  reference  to  a  matter  of  set-off  pleaded  in  the  answer. 
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from  which  alleged  error  it  resulted  that  the  jury  mufit 
have  been  confused  rather  than  enlightened  by  the  pajv 
ticular  instruction  of  which  complaint  is  made.  With 
respect  to  all  criticisms  presented  in  regard  to  instruc- 
tions it  is  sufficient  to  say  that  there  was  an  exception 
noted  as  to  none  of  them;  hence  these  criticisms  cannot 
be  considered. 

It  is  insisted  that  there  was  error  in  admitting  in  evi- 
dence the  book  of  original  entry  of  the  plaintiff  in  the  dis- 
trict court  From  the  bill  of  exceptions  it  appears  that 
due  proof  was  made  that  a  certain  book  was  the  original 
book  of  entries  of  the  plaintiff  in  the  district  court,  that 
tlie  items  therein  shown  were  entered  at  or  near  the 
time  of  the  several  transactions  referred  to,  and  that  the 
charges  were  just  and  true.  As  to  whether  the  other  pre- 
requisite to  justify  the  admission  of  this  book  in  evidence 
prescribed  by  section  346  of  the  Code  of  Civil  Procedure 
existed  we  cannot  determine,  for  neither  the  book  itself 
nor  a  copy  of  its  contents  was  attached  to,  or  made  a  part 
of,  the  bill  of  exceptions.  We  must  assume,  therefore, 
that  the  book  showed  a  continuous  dealing  with  persons 
generally,  or  several  items  of  charges  at  different  times 
against  plaintiff  in  error.  As  to  whether,  as  claimed,  an- 
other book  was  nec^essary  to  render  admissible  the  book 
already  received  in  evidence  we  cannot  determine,  for  the 
reason  that  there  was  a  failure  to  attach  this  book  to,  or 
make  it  a  part  of,  the  bill  of  exceptions  in  any  way.  With 
this  book  of  original  entries  omitted,  it  is  evident  that 
there  is  such  a  defect  in  the  bill  of  exceptions  submitted 
that  we  cannot  determine  whether  or  not  the  verdict  was 
sustained  by  sufficient  evidence,  for  in  the  nature  of  the 
case  this  book  must  have  been  a  very  important  factor  in 
making  proof  of  the  claim  of  the  defendant  in  error.  As 
has  already  been  shown,  the  recovery  was  of  a  less  amount 
than  that  claimed  in  the  petition  in  the  district  court,  and 
as  there  appt^tirs  no  error  on  the  record,  the  judgment  of 
that  court  is 

Affirmed. 
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Edwin  E.  Catron  v.  State  of  Nebraska. 

Filed  October  6, 1897.    No.  9032. 

1.  Continuance:    Absent   Witness:    Affidavit:    Admissionb.    Where 

the  adverse  party  admits  that  witnesses,  if  present,  would  testify 
as  stated  in  an  affidavit  for  a  continuance,  and  the  party  present- 
ing such  affidavit  afterwards  reads  such  statement  in  his  affi- 
davit as  evidence  to  the  jury,  there  is  presented  no  ground  for  a 
reversal  of  the  final  judgment  of  the  trial  court  because  of  its 
refusal  to  grant  the  continuance  asked. 

2.  Criminal  Law:  Substitution  of  Jukors:    Review.    After  a  jury 

had  been  selected  and  sworn,  but  before  the  trial  had  begun,  one 
of  the  jurors  in  open  court  asked  to  be  excused  from  serving  be- 
cause of  sickness  in  his  family.  In  the  presence  of  the  accused, 
and  without  objection  from  him,  his  counsel  consented  that  the 
Juror's  request  might  be  granted,  and  accordingly  he  was  ex- 
cused and  another  person  served  in  his  stead.  Held,  That  these 
circumstances  presented  no  sufficient  grounds  for  the  reversal  of  a 
judgment  upon  conviction  of  the  accused. 

3. :  Trial:  Statement  ab  to  Facts  not  in  Evidence:  In- 
structions. Where  a  party  has  improperly  stated  to  the  jury  a 
fact  concerning  which  there  is  no  evidence,  he  cannot,  as  a  matter 
of  right,  demand  that  the  trial  court  instruct  the  jury  that  im- 
proper or  unjustifiable  comments  made  by  opposing  counsel  with 
reference  to  such  facts  must  not  be  considered. 

4, :     :     Improper    Statements    of    Counsel:     Review. 

Where  there  was  no  objection  made  or  exception  taken  to  a  rul- 
ing on  an  objection.  In  respect  to  alleged  improper  statements  of 
opposing  counsel  to  the  jury  in  the  trial  court,  there  can  be  no 
prejudicial  error  predicated  in  this  court  upon  the  impropriety 
of  such  statements. 

6, :   Reasonable  Doubt.    An  instruction  with  reference  to  the 

definition  of  reasonable  doubt,  which  follows  the  ruling  of  this 
court  in  Barney  v.  State,  49  Neb.,  515,  is  approved. 

Error  from  the  district  court  of  Sheridan  county. 
Tried  below  before  Kinkaid,  J.    Affirmed. 

R.  G.  Nolemcmf  G.  Patterson^  W.  W.  Woody  and  Sullivan  d 
OiUtersoUy  for  plaintiff  in  error. 

G.  J.  Smythy  Attorney  Gewraly  Ed  P.  Smith,  Deputy  Attor- 
ney Oeneraly  G.  E.  WoodSy  and  M.  F.  Uaningtouy  for  the 
state. 
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Ryan,  O. 


Th«  plaintiff  in  error  in  this  case  was  convicted  of  hav- 
ing stolen  and  feloniously  driven  from  Slieridan  county 
(•'•rtain  cattle  of  the  alleged  value  of  |189.  From  the 
judjfnient  of  the  district  court;  of  said  county  on  this  vei^ 
diet  these  proceedings  have  been  prosecuted,  whereby 
f  here  have  been  presented  for  our  consideration  the  qnes- 
Moiis  to  which  attention  will  now  be  directed. 

It  is  insisted  that  there  was  not  sufficient  evidence  to 
HUHtain  the  verdict.  In  the  brief  of  counsel  this  contention 
'H  uipccted  particulariy  to  the  alleged  insufficiency  of  the 
l»i'o(»f  that  the  offense  was  committed  in  Sheridan  county 
Dy  driving  the  cattle  therefrom.  The  theory  that  these 
<"ttle  may  have  driftetl  of  their  own  volition  into  another 
munfy  had  some  support  in  the  evidence,  but  we  are  sat- 
^flod  that  the  juiy  was  justified  in  finding  that  the  taking 

able  to  t,v,tify  to  this  fa*-t  as  one  within  his  own  knowl- 
thnl  Jin  ^"*^<"^'^''''  «>»own  quite  satisfactorily  that 
Inv  on?       .''"'"  ^"  ^''""^^^°  ^^^'^ty  ^hen  last  seen  by 

"°L  «H  ;r";^  ^^r^^  ^^^  ^  ^  '^^^^^  ^^  ^^^  and 

we^in  Z  '^''r'  "^  "^^^^  ^'^'^^'^  these  cattle 
^nZmoZZZZ  '''.^^  ^"*'^*^^  ^"  ^"^^  ^^^  another 
In  SZ  nn  ,t  ^^"""'^''^°  «*"^*y-  ^t  tWs  time  plaintiff 
own^  of  h     .7  ''^'"'"^  ""°^^'  ^^  <=Jaiming  to  be  the 

"wner  and  C  v  ence  with  thi  ^  ^^.^^^^  ««-h 
While  fr,>m  the  n-^t  r^Z  Z  ^^^J^''''^  ^  had  come. 
«tantial  in  ts  d  fr^X  i/t  '"'"  '""^  ^^'  ^^  '^'^^'n- 
In  its  effec-t/and  tlTe  olai.  H  J^  """"^  ^^'^  ^^««  convincing 

mitted  to  e;"^  mer^erbellXV^"'"  ""*  ^  ^^^ 
this  crime  he  chose  a  flLlT  ^^  commission  of 

movements.  ^^""^  "^^  ^"^  «»«  «>"Jd  observe  his 

It  is  complained  that  applicatirti,«  a.- 
were  overruled.     In  the  AfflHo!  v      \  '^'^  *  continuance 
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which  absent  witnesses  would,  if  present,  swear  to.  The 
state  offered  to  consent  that  these  statements  might  be 
read  as  evidence  and  that  the  court  should  instruct  that 
the  statements  were  to  be  considered  by  the  jury  as 
though  orally  uttered  by  the  proposed  witnesses.  The 
applications  for  a  continuance  were  overruled  and  on 
behalf  of  the  plaintiff  in  error  the  statements  were  read 
to  the  jury.  There  was  no  error  in  overruling  the  appli- 
cations for  a  continuance  under  the  circumstances.  {Fan- 
ton  V.  State,  50  Neb.,  351.) 

It  is  urged  that  there  was  error  in  excusing  a  juror 
after  the  panel  had  been  completed  and  the  jury  had  been 
sworn  but  before  the  trial  had  begun.  It  is  shown  by 
the  record  that  at  this  juncture  the  juror  asked  to  be  ex- 
cused because  of  sickness  in  his  family,  and  counsel  for 
plaintiff  in  error  in  his  presence  in  open  court  consented 
to  this  request  of  the  juror  being  granted.  Thereupon  a 
talesman  was  called  into  the  jury  box  and  sworn  as  a 
juryman  and  so  served  without  objection.  There  has 
been  pointed  out  no  prejudicial  error  and  we  can  con- 
jecture none  with  reference  to  completing  the  panel  in  the 
manner  indicated  under  the  circumstances  disclosed. 

It  is  urged  that  there  was  error  in  the  admission  in  evi- 
dence of  a  certified  copy  of  a  part  of  the  records  of  Cherry 
county  as  showing  the  brand  of  the  owners  of  the  stolen 
cattle  because,  as  now  claimed,  there  was  no  evidence 
that  such  brand  was  the  brand  of  the  parties  indicated. 
There  was  abundant  testimony  that  the  spade  jind  cross 
"T''  was  the  dejs-ign  with  which  cattle  were  branded  to 
show  the  ownership  in  question,  and  the  certified  copy  of 
the  said  record  disclosed  these  distinctive  marks  as  they 
had  been  described  by  the  witnesses.  This  suflSciently 
met  the  objection  now  urged. 

By  affidavits  in  support  of  a  motion  for  a  new  trial 
there  were  described  various  alleged  irregularities  in  the 
course  of  the  trial.  One  of  these  transactions  is  thus  de- 
scribed by  Mr.  Sullivan  in  his  affidavit,  he  being  one  of 
the  attorneys  for  the  accused :  "Affiant  in  his  argument 
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of  the  cause  to  the  jury  referred  to  the  fact  that  certain 
witnesses  for  the  state  had  admitted  that  they  had  al- 
ready received  a  reward  of  |250  each  for  the  arrest  of 
the  defendant,  and  were  to  receive  certain  other  rewards 
if  the  defendant  was  convicted,  and  further  called  the  at- 
tention of  the  jury  to  the  fact  that  these  same  witnesses 
were  now  in  the  court  room  and  had  remained  over  Sun- 
day after  the  evidence  was  closed  on  Saturday,  and  were 
now  anxiously  awaiting  the  verdict,   upon  which   de- 
I>ended  their  future  rewanl;  that  Harrington,  of  the  coun- 
sel for  the  state,  in  his  closing  argument  for  the  state  to 
the  jury,  referring  to  the  argument  of  affiant,  said,  *My 
friend  has  referred  to  the  fact  that  these  foreign  witnessen 
have  remained  here, — has  asked  why  they  still  remain. 
rU  tell  him.     It  is  because  we  thought  some  of  the  jury 
was,  or  might  be,  fixed  by  the  defense,  and  that  the  jury 
would  therefore  fail  to  agree,  and  if  so  we  propose  to  try 
this  case  again  at  once,  and  have  kept  these  witnesses  here 
for  that  purpose;'  that  affiant  immediately  objected  to 
this  statement  and  asked  the  couil  to  instruct  the  jury 
that  they  should  not  consider  the  same,  whereupon  the 
court  said  the  statement  was  improper,  but  did  not  in- 
struct the  jury  not  to  consider  the  same."     It  is  not  to  be 
(luestioned  that  the  district  court  was  correct  in  saying 
that  the  language  of  Mr.  Harrington  was  improper,  and 
the  same  criticism  was  applicable  to  some  of  the  state- 
ments of  Sir.  Sullivan  as  described  in  his  own  affidavit. 
Under  the  circumstances  the  remarks  with  which  the 
(^pinion  in  l^trattm  v.  Dole,  45  Neb.,  472,  closed  are  not 
(Mitirely  inapplicable  and  uninstinictive.     The  statements 
cf  Mr.  Sullivan  were  with  reference  to  the  delay  of  wit- 
nesses in  taking  their  departure  from  the  place  of  trial. 
This  delay  was  not  shown  by  evidence,  its  existence  as 
a  physical  fact  was  called  to  the  attention  of  the  jury  by 
:Mr.  Sullivan  himself.     The  statement  of  Mr.  Harrington 
admitted  that  the  witnesses  were  present  and  had  re- 
mained over  Sunday,  and  this  fact  was  therefore  estab- 
lished.    The  trial  court  should  hardly  be  requir.^d  to  can- 
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tion  the  jury  against  an  unwarrantable  inference  which 
they  might  draw  from  a  fact  improperly  stated  by  the 
complaining  party.  As  to  the  remainder  of  the  remarks 
of  Mr.  Harrington,  it  had  reference  to  an  intention  to  take 
a  defined  course  of  conduct  in  a  certain  event.  As  to  this 
it  could  have  subsei-ved  no  useful  purpose  to  tell  the  jury 
that  they  should  not  consider  this  statement  as  having 
the  weight  of  evidence.  If  the  jurora  resented  the  impu- 
tation contained  in  the  remark  of  counsel,  and  evidenced 
that  resentment  by  a  verdict  of  acquittal,  we  cannot  see 
that  this  unwaiTanted  course  would  be  one  of  which  the 
accused  could  complain.  At  any  rate  there  was  no  ob- 
jection made  or  exception  taken  to  the  failure  to  do  more 
than  characterize  the  remarks  of  counsel  aB  improper, 
hence  under  this  head  there  was  no  available  ground  of 
error.  {Gran  v.  Houston,  45  Neb.,  813;  Bankers  lAfc  Ass'n 
V.  LiscOy  47  Neb.,  340.)  There  w^ere  other  statements  of 
Mr.  Harrington  recited  in  the  aflEidavit  of  Mr.  Sullivan, 
but  as  there  was  no  exception  to  the  ruling  or  the  failure 
to  rule  on  the  objection  presented  these  objections  are  not 
now  available. 

It  was  shown  by  affidavit  that  when  the  jurors  were 
called  into  the  court  room  for  the  purpose  of  being  asked 
if  they  were  not  likely  to  agree,  one  of  the  jurors  was  not 
present  for  some  time,  and  of  this  absence  complaint  is 
now  made.  There  were  conflicting  affidavits  with  refer- 
ence to  this  matter,  and  the  court  must  have  concluded 
that,  as  claimed,  the  missing  juror  was  asleep  when  the 
others  were  called  out  of  the  jury  room  and  that  durin<» 
his  separation  from  the  others  this  juror  was  by  himself 
safely  locked  in  the  jury  room.  We  cannot  say,  in  view 
of  the  conclusion  of  the  trial  court  with  reference  to  mat- 
ters which,  in  part,  must  have  occurred  in  the  court 
room  that  the  accused  was  prejudiced  in  his  rights  by 
the  failure  of  the  juror  to  come  into  the  court  room  with 
his  associates  immediately  upon  being  called. 

In  the  third  instruction  given  by  the  court  there  was 
this  language:  "This  defense  of  alibi  m  a  legitimate  de- 
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fense,  and  if  from  a  consideration  of  the  evidence  yon 
should  be  convinced  that  the  defendant  was  not  in  this 
county  at  the  time  when  it  is  claimed  the  cattle  in  ques- 
tion were  stolen,  or  if  you  entertain  a  reasonable  doubt 
as  to  his  whereabouts  at  that  time,  he  would  be  entitled 
to  an  acquital  on  this  defense  of  alibi."  It  is  urged  that 
this  instru-ction,  by  the  use  of  the  woixls  "If  from  a  consid- 
eration of  the  evidence  you  should  be  convinced,"  im- 
posed upon  the  accused  the  task  of  convincing  the  jury 
that  he  was  not  in  Sheridan  county  when  the  offense  was 
committed.  This  construction  ignores  the  clause  which 
immediately  follows  that  above,  quoted  from,whereby  the 
jury  were  instructed  that  if  they  entertained  a  reasonable 
doubt  a£  to  the  whereabouts  of  the  defendant  he  should 
be  acquitted.  This  language  was  contained  in  a  single 
instruction  and  the  propositions  were  in  the  alternative, 
hence  there  is  no  applicability  of  the  rule  invoked,  that 
an  erroneous  instruction  cannot  be  cured  by  giving  a  dif- 
ferent instruction  on  the  same  subject,  though  such  in- 
struction may  be  abstractly  correct.  The  further  criti- 
cisms of  the  instructions  of  the  court  were  of  the  same 
character  as  those  considered  in  Barney  v.  Stafe,  49  Xeb., 
515,  with  reference  to  the  proper  definition  of  the  term 
reasonable  doubt.  It  would  be  unprofitable  to  do  more 
than  merely  refer  to  the  discussion  in  the  case  cited,  for 
the  instruction  in  that  case  is  in  the  same  language  as  that 
criticised  in  the  case  at  bar. 

It  is  finally  urged  that  the  punishment  is  excessive. 
The  value  of  the  property  stolen  was  found  by  the  juiy  to 
be  $50,  and  the  term  of  imprisonment  was  fixed  by  the 
court  at  seven  years.  The  maximum  imprisonment  per- 
mitted by  statute  is  ten  years  in  this  claims  of  cases,  and 
we  cannot  say  that  there  was  error  justifying  a  reversal 
of  the  judgment  complained  of,  because  of  the  punish- 
ment being  excessive. 

There  is  found  no  error  in  the  record  and  the  judgment 
of  the  district  court  is 

Affirmed, 
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LomS   SliOBODISKY,  APPEIiLANT,   V.   PhENIX   InSUBANOB      57  e^ 


1.  Insurance:  REFonikrATiON  of  Policy:  Evidence.  An  Insurance 
policy,  like  any  other  written  coptract,  may  be  impeached  by 
either  party  thereto  for  fraud  or  mistake,  and  parol  testimony  is 
competent  to  reform  the  policy  so  as  to  make  it  recite  the  actual 
agreement  between  the  parties. 

2. :  :  .    In  order  to  authorize  the  reformation  of  a 

written  contract  it  must  be  made  to  appear  what  the  actual  con- 
tract between  the  parties  was;  that  the  written  contract  exhibited 
does  not  express  the  contract  made;  and  these  facts  must  be  es- 
tablished by  clear,  convincing,  and  satisfactory  evidence. 

3. :     Additional    Insurance:     Effect.    Where    an    insurance 

policy  provides  that  it  shall  be  void  if  the  insured  without  the 
consent  of  the  insurer  takes  out  additional  insurance,  the  violation 
of  the  contract  by  the  insured  in  that  respect  does  not  render  the 
first  policy  absolutely  void,  but  voidable  only  at  the  option  of  the 
insurer,  since  that  provision  is  placed  in  the  policy  for  the  benefit 
of  the  insurer  and  is  one  which  it  may  waive. 

4. :  :  Notice.    Notice  to  an  agent  of  an  insurer  that  the 

insured  has  taken  out  additional  insurance  on  the  insured  prop- 
erty is  notice  to  such  agent's  principal. 

5.  :  :  — :  Waiver  of  Forfeiture.    If  an  insurer  has 

notice  before  a  loss  occurs  that  the  insured  has,  contrary  to  the 
terms  of  his  policy,  taken  out  additional  insurance,  makes  no 
objection  thereto,  and  does  not  cancel  its  policy  on  account 
thereof,  these  facts  constitute  evidence  which  tends  to  show  that 
the  first  insurer  waived  the  forfeiture  of  the  policy  by  reason  of 
the  insured's  violation  thereof,  and  elected  to  keep  such  policy  in 
force. 

6. :  .    Home  Fire  Ins,  Co.  v.  Wood,  50  Neb.,  381,  followed 

and  reaffirmed. 

7. :   :    Evidence.    Elvidence  examined  and  held  to  sustain 

the  finding  of  the  district  court  that  the  policy  in  suit  represented 
the  contract  actually  made  between  the  insured  and  the  insurer. 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Walton,  J.    Affirmed. 

Parke  Qodivin  and  John  D.  HotoCy  for  appellaait 


Company  of  Hartford,  appellee,  ^  ^ 

Filed  Octobbb  6, 1897.    No.  7462. 


S»  aw 
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Wright  d  Stout^  contra. 


Ragan,  O. 

November  7,  1892,  the  Phenix  Insurance  Company  of 
Hartford,  Connecticut,  hereinafter  called  the  "insurer," 
issued  its  policy  to  Louis  Slobodisky,  hereinafter  called 
the  "insured,"  insuring  against  loss  or  damage  by  fire  for 
a  period  of  one  year,  to  the  extent  of  f4,500,  a  dwelling 
house  and  furniture  therein  belonging  to  the  insured.     By 
the  terms  of  the  insurance  contract  no  other  or  concurrent 
insurance  on  the  insured  property  was  permitted.     The 
policy  provided  that  it  should  be  void  "if  the  assured  now 
has  or  shall  hereafter  make  any  other  insurance,  whether 
valid  or  not,  on  the  said  property  or  any  part  thereof," 
without  the  consent  of  the  first  insurer  thereto  being  in- 
dorsed on  its  policy.     During  the  life  of  this  policy  the 
insured  procured  from  another  insurance  company  |500 
additional  insurance  on  the  insured  property,  the  oMLsent 
of  the  first  insui-er  thereto  not  being  indorsed  on  its  policy. 
February  21, 1893,  the  insured  property  was  destroyed  by- 
fire.     The  insured  brought  this  suit  in  the  district  court 
of  Douglas  county,  alleging  in  his  petition  the  issuance 
of  the  |4,500  policy,  and  that  it  was  "but  a  continuation 
and  renewal  of  a  line  of  insurance"  which  the  insured  had 
placed  with  the  insurer  a  number  of  years  prior  to  the 
date  of  the  policy  in  suit,  and  which  said  insurance  had 
been  placed  with  the  insurer  ui>on  the  agreement  between 
the  parties  that  the  insured  should  be  permitted  to  carry 
a  total  insurance  upon  the  insured  property  of  f  5,000; 
that  such  a  limitation  was  duly  written  in  all  policies 
which  had  been  issued  by  the  insurer  to  the  insured  on 
his  property  prior  to  this  $4,500  policy,  and  such  a  limita- 
tion should  have  been  likewise  written  in  that  policy; 
that  it  was  agreed  between  the  insured  and  the  insurer  at 
the  time  of  the  issuance  of  the  $4,500  policy  that  the  in- 
sured might  increase  the  insurance  on  such  policy  to 
an  amount  not  to  exceed  f5,000,  in  such  insurance  com- 
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pany  as  he  mijifht  desire,  and  that  in  pursuance  of  that 
agreement  the  insured  did  take  out  the  additional  $500 
insurance;  that  at  the  time  the  $4,500  policy  was  deliv- 
ered to  the  insured  he  supposed  that  it  had  been  drawn 
up  and  filled  out  according  to  the  agreement  existing  be- 
tween him  and  the  insurer  and  correctly  recited  the  con- 
tract existing  between  them;  that  he  did  not  read  the 
f4,500  policy  and  did  not  know  of  the  mistake  therein 
until  after  the  loss;  that  the  agent  of  the  insurer  wrote 
out  said  $4,500  policy,  but  by  mistake  or  fraud  limited  the 
total  insurance  on  the  insured  property  therein  described 
to  the  sum  of  $4,500  instead  of  $5,000,  as  was  agreed  be- 
tween the  insured  and  the  insurer.  The  prayer  was  that 
the  $4,500  policy  might  be  reformed  so  as  to  express  the 
alleged  contract  between  the  insured  and  the  insurer,  and 
for  judgment  for  $5,000  and  interest.  The  answer  of  the 
insurer  admitted  the  issuance  of  the  $4,500  policy,  the 
procuring  by  tlie  insured  of  $500  additional  insurance, 
and  denied  all  other  allegations  of  the  petition.  The  in- 
surer also  pleaded  as  a  defense,  among  others,  that  the 
insured  had,  contrary  to  his  contract  of  insurance,  pro- 
cured $500  additional  insurance  on  the  insured  property 
without  having  the  consent  of  the  first  insurer  thereto 
indorsed  on  its  policy,  and  had  procured  such  additional 
insuranee  without  the  knowledge  or  consent  of  the  in- 
surer. The  reply  of  the  insured,  so  far  as  material  here, 
alleged  that  the  insurer  and  its  agent  "were  fully  advised 
and  informed  before  such  fire  of  said  additional  insur- 
ance, consented  thereto  and  waived  all  objection  thereto, 
and  continued  such  policy  in  full  force  and  effect."  The 
district  court  found  the  issues  against  the  insured,  dis- 
missed his  petition,  and  he  has  appealed. 

1.  One  question  of  fact  presented  to  the  district  court 
was  whether  the  policy  sought  to  be  reformed  recited  the 
contract  actually  made  and  existing  between  the  insured 
and  the  insurer.  The  court  below  found  that  the  contract 
in  reference  to  insurance  actually  made  and  existing  be- 
tween the  parties  was  correctly  recited  in  the  policy.     We 
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cannot  see  that  even  a  summary  of  this  evidence  here 
would  be  of  any  benefit,  either  to  these  litigants  or  the 
legal  profession,  and  shall  therefore  not  make  one.     But 
the  evidence  sustains  the  conclusion  reached  by  the  trial 
court     The  courts  are  invested  with  authority  *^o  re- 
fonn,"  as  it  is  called,  a  written  contract,  when,  by  mistake 
or  fraud,  the  written  instrument  does  not  express  the 
actual  contract  made  by  the  parties.     This  is  but  another 
method  of  stating  the  rule  that  a  party  when  sued  upon  a 
written   contract   may   show  by   parol   testimony   that 
through  fraud  or  mistake  the  written  instrument  exhib- 
ited does  not  recite  the  contract  actually  made.     An  in- 
surance policy,  like  any  other  written  contract,  may  be 
impeached  by  either  party  thereto  for  fraud  or  mistake, 
and  parol  testimony  is  competent  to  reform  the  policy  so 
as  to  make  it  recite  the  actual  agreement  between  the 
parties.     The  law  applicable  to  all  the  issues  involved  in 
this  case  is  laid  down  in  Hoinc  Fire  Ins.  Co.  v.  Wood^  50 
Neb.,  381.     In  that  case  it  was  held  that  the  courts  were 
invested  with  authority  to  reform  a  written  contract  re- 
sulting from  mistake  or  fraud;  but  that  in  order  to  au- 
thorize such  reformation  it  must  be  made  to  appear  what 
the  actual  contract  between  the  parties  was,  and  that  the 
written  contract  exhibited  did  not  express  the  contract 
made,  and  that  these  facts  must  be  established  by  clear, 
convincing,   and  satisfactory   evidence.     The  appellant 
has  not  brought  himself  within  the  rule  laid  down  in  this 
case  as  to  the  nature,  character,  and  degree  of  evidence 
required  to  entitle  him  to  a  decree  reforming  the  contract 
in  suit.     Indeed,  we  think  he  has  not  brought  himself 
within  the  rule  that  where  one  asserts  an  affirmative 
proposition  the  burden  is  upon  him  to  establish  it  by  a 
preponderance  of  the  evidence.    The  insurance  policy  in 
suit  presumably  represents  the  contract  made  between 
the  insured  and  the  insurer.     The  insured  has  impeached 
this  contract  for  fraud  and  mistake,  and  his  evidence 
fails  to  establish  that  the  contract  between  himself  and 
the  insurer  was  a  different  contract  from  the  one  written 
n  the  policy. 
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2.  Another  question  of  fact  presented  by  the  issues  to 
the  district  court  was  whether  the  insurer  had  notice  of 
the  additional  insurance  before  the  fire.  The  trial  court 
found  that  the  additional  insurance  was  procured  without 
the  knowledge  or  consent  of  the  first  insurer,  and  that  it 
had  no  knowledge  thereof  before  the  loss  occurred.  The 
evidence  sustains  this  conclusion  of  the  trial  court.  As 
already  stated,  the  law  applicable  to  this  issue  is  also 
found  in  Home  Fire  Ins.  Co.  v.  Wood,  supra,  and  in  the 
cases  there  cited;  and  it  was  there  held  that  if  an  insur- 
ance policy  provides  that  an  insured  shall,  without  the 
knowledge  or  consent  of  the  first  insurer,  take  out  ad- 
ditional insurance  on  the  insured  property  the  first  policy 
shall  be  void;  nevertheless,  if  the  insured  violates  that 
provision  of  the  policy  by  taking  out  additional  insur- 
ance, the  first  policy  by  reason  thereof  does  not  become 
absolutely  void;  that  the  policy  by  reason  of  the  conduct 
of  the  insui'ed  becomes  voidable  at  most;  that  such  a  pro- 
vision is  placed  in  the  insurance  policy  for  the  benefit  of 
the  insurer  and  is  a  provision  which  it  may  waive;  and  if 
the  first  insurer  has  notice  before  a  loss  occurs  that  the 
insured  ha«,  contrary  to  the  terms  of  his  policy,  taken  out 
additional  insurance,  and  makes  no  objection  to  such 
additional  insurance,  and  does  not  cancel  its  policy  on 
account  thereof,  these  facts  constitute  evidence  which 
tends  to  show  that  the  first  insurer  waived  the  forfeiture 
of  the  policy  by  reason  of  the  conduct  of  the  insurer  and 
elected  to  keep  sueh  policy  in  force. 

It  was  also  held  in  the  case  referred  to  that  a  statement 
made  by  the  insured  to  the  agent  of  the  first  insurer  that 
the  former  intended'  to  procure  additional  insurance  on 
the  insured  property  was  not  notice  of  the  existence  of 
such  additional  insurance  when  obtained;  but  it  was 
ruled  in  the  case  cited  that  notice  to  the  agent  of  the  first 
insurer  that  additional  insurance  had  been  taken  out 
upon  the  insured  property  was  notice  to  such  agent's  prin- 
cipal. But  the  appellant  has  not  brought  himself  within 
the  doctrine  of  the  case  cited.    It  stands  admitted  of  rec- 
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ord  that  he  took  out  f500  additional  insurance  on  the  in- 
sured property,  contrary  to  the  terms  of  the  contract 
existing  between  him  and  the  first  insurer;  and  the 
appellant  has  not  shown,  by  even  a  preponderance  of  the 
evidence,  that  the  first  insurer  or  its  agent  had  any 
knowled -^e  or  notice  of  the  taking  out  of  such  additional 
insurance  until  after  the  fire  occurred.  Since  neither 
the  inrurcr  nor  its  i:L,(iit  had  any  knowledge  of  the  c / 
istence  of  the  additional  insurance  prior  to  the  loss,  their 
conduct  in  keeping  the  first  policy  in  force  is  no  evidence 
of  an  intention  on  their  part  to  waive  the  forfeiture  in- 
curred by  the  insured  taking  out  the  additional  insurance. 
The  insurer  had  the  right  to  presume  that  the  insured 
would  live  up  to  the  terms  of  the  insurance  contract,  and 
it  was  no  part  of  the  insurer's  duty,  or  that  of  its  agent, 
to  institute  inquiries  or  make  investigations  for  the  pur- 
pose of  determining  whether  the  insured  had  violated  its 
contract    The  judgment  of  the  district  court  is 

Affirmed. 


62  4uo!      Carrie  A.  Hubbard  bt  al.,  appellees,  v.  Ben.tamin  P, 

Knight,  Impleaded  with  Charles  Doll^  appel- 
lant. 

Filed  October  6, 1897.    No.  7457. 

1.  Subrogation:  Notice  of  Recitals  in  Mobtgaoe.  Hubbard  owned 
certain  real  estate  and  mortgaged  it  to  secure  a  debt.  She  then 
conveyed  an  undivided  half  interest  in  the  real  estate  to  Knight, 
subject  to  the  mortgage,  he  agreeing  in  the  conveyance  and  as  a 
part  consideration  therefor  to  pay  |2,200  and  interest  of  the 
mortgage  debt.  This  deed  was  duly  recorded.  Subsequently 
Knight  mortgaged  his  interest  in  the  real  estate  to  secure  a  debt 
of  his  evidenced  by  a  promissory  note.  Doll  purchased  this  note 
for  value  before  maturity  without  actual  knowledge  of  the  re- 
citals in  the  deed  from  Hubbard  to  Knight.  Knight  failed  to  pay 
the  mortgage  debt  he  had  assumed  and  Hubbard  paid  it  on  its 
maturity  and  brought  suit  praying  to  be  subrogated  to  the  rights 
of  her  mortgagee  as  against  Knight  and  that  the  $2,200  and  inter- 
est might  be  decreed  a  first  lien  upon  the  interest  in  the  real  estate 
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conveyed  by  her  to  him.  Held,  (1)  That  as  against  Knight  and 
his  privies  she  was  entitled  to  the  decree  prayed  for;  (2)  that 
Doll's  lien  upon  Knight's  land  was  subject  to  Hubbard's  lien 
thereon. 

2.  Deeds:  Recitals:  Notice.  All  persons  claiming  an  interest  in  or 
lien  upon  real  estate  are  bound  to  take  notice  of  the  recitals  in  a 
duly  recorded  deed  in  the  chain  of  title  of  their  grantor. 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Ferguson,  J.    Affirmed. 

Q.  W.  ShieldSy  far  arppellaat. 

E.  Wakelej/f  contra. 

Bagan,  O. 

This  case  has  been  advanced  and  submitted  under  rule 
2.  The  facts  necessary  to  an  understanding  of  the  ques- 
tions involved  and  decided  are  briefly  as  follows:  Carrie 
A.  Hubbard  owned  certain  real  estate  situate  in  Douglas 
county  and  mortgaged  the  same  to  secure  a  debt  of  f  2,500 
and  interest,  which  mortgage  was  duly  reconled.  Subse- 
quently she  sold  and  conveyed  an  undivided  half  interest 
in  this  real  estate  to  Benjamin  P.  Knight  for  the  consid- 
eration of  ?3,200,  ?1,000  of  which  Knight  then  and  there 
paid  in  cash  and  discharged  the  remaining  consideration 
by  assuming  and  promising  to  pay  $2,200  and  interest  of 
the  mortgage  previously  placed  on  said  real  estate  by 
Carrie  A.  Hubbard.  This  contract  between  Knight  and 
Hubbard  was  fully  expressed  in  the  deed  from  Hubbard 
to  Knight,  which  deed  was  duly  recorded.  Subsequent 
to  the  recording  of  his  deed  Knight  mortgaged  his  inter- 
est in  the  real  estate  purchased  of  Hubbard  to  secure  a 
debt  of  f  1,000.  The  note  evidencing  this  debt  and  the 
mortgage  securing  the  same  were  subsequently  sold  and 
assigned  to  Charles  Doll,  who  now  owns  and  holds  the 
same.  Knight  neglected  to  pay  the  $2,200  mortgage  on 
the  premises  conveyed  to  him  by  Hubbard,  and  she  was 
compelled  to,  and  did,  advance  and  pay  said  mortgage 
debt.  She  then  brought  suit  to  foreclose  the  mortgage 
30 
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paid  by  her  and  asked  to  be  subrogated  to  tlif*  rights  of 
her  mortgagee  as  against  Knight,  and  to  have  |2,200  and 
interest  of  the  amount  due  on  the  mortgage  which  she 
had  paid  declared  a  first  lien  upon  the  real  estate  which 
she  had  conveyed  to  Knight.  Doll  filed  a  cross-bill  set- 
ting up  the  mortgage  made  by  Knight  and  sought  to  have 
it  declared  a  lien  upon  the  lands  conveyed  to  the  latter  by 
Hubbard,  and  claimed  that  Hubbard's  mortgage  was  only 
a  first  lien  upon  the  lands  conveyed  to  Knight  to  the  ex- 
tent of  |1,250  and  interest,  or  one-half  the  mortgage  made 
by  Hubbard.  It  also  appears  that  Doll  is  an  innocent 
purchaser  for  value  before  maturity  of  the  Knight  note 
and  mortgage,  and  had  no  actual  notice  or  knowledge  of 
the  agreement  of  Knight  to  assume  and  pay  $2,200  of 
the  mortgage  made  by  Hubbard  in  con>sideration  of  the 
conveyance  of  the  real  estate  made  by  her  to  him.  The 
court  entered  a  decree  subrogating  Carrie  A,  Hubbard 
to  the  rights  of  her  mortgagee  as  against  Knight,  and  giv- 
ing her  a  lien  upon  the  undivided  half  interest  of  the  real 
estate  conveyed  to  Knight  for  the  $2,200  and  interest. 
From  this  decree  Doll  has  appealed. 

1.  The  decree  of  the  district  court  is  right  for  the  fol- 
lowing reasons:  If  Mrs.  Hubbard's  mortgagee  had 
brought  suit  to  foreclose  his  mortgage,  making  Mrs.  Hub- 
bard and  Knight  parties,  the  proper  decree  would  have 
been  that  Knight's  interest  in  the  real  estate  conveyed  to 
him  by  Hubbard  should  be  sold  to  satisfy  $2,200  and  in- 
terest of  the  mortgage  debt  before  selling  Mrs.  Hubbard's 
real  estate;  and  Mrs.  Hubbard  having  been  compelled  to 
pay  this  mortgage  debt,  and  having  paid  it,  she  was  en- 
titled as  against  Knight  to  be  subrogated  to  the  lien 
which  her  mortgagee  held  against  this  real  estate,  and 
to  hav^the  $2,200  and  interest  assumed  by  Knight  made 
a  first  lien  upon  his  interest  in  the  real  estate.  {Cooper  r. 
Foss,  15  Neb.,  515;  Kcedle  v.  Flack,  27  Neb.,  836;  Rockwdl 
V.  Blair  Savings  Bank,  31  Neb.,  128;  Stover  v.  Tompkin^% 
34  Neb.,  465;  Orand  Island  Savings  &  Loan  Ass'n  v.  Moore, 
40  Neb.,  686;   Cox  v.  Wheeler,  7  Paige  Oh.  [N.  Y.],  248; 
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Jumel  V.  Jumelj  7  Paige  CSi.  [N.  Y.],  591;  Hopkins  v.  Wooley^ 
81  N.  ¥•,  77.) 

2.  The  fact  that  the  appellant  was  an  Innocent  pur- 
chaser before  due  of  the  mortgage  debt  created  by 
Knight,  without  actual  notice  of  the  contract  existing 
between  Hubbard  and  Knight  in  and  by  which  the  latter 
promised  in  his  deed  of  conveyance  to  pay  and  discharge 
f 2,200  of  the  mortgage  placed  on  the  premises  by  Hub- 
bard, does  not  make  the  appellant  an  innocent  purchaser 
of  the  real  estate  so  as  to  entitle  his  mortgage  to  be  made 
a  lien  upon  the  real  estate  prior  to  the  lien  of  Mrs.  Hub- 
bard thereon.  Since  the  appellant  claims  under  the  con- 
veyance made  by  Hubbard  to  Knight  he  is  charged  with 
c*onstru'ctive  notice  of  the  recitals  in  that  deed,  it  being 
recorded  prior  to  the  record  of  the  mortgage  which  the 
appellant  seeks  to  enforce.  {Baker  v.  Mather^  25  Mich., 
51;  Jumel  v.  Jtirinely  7  Paige  Ch.  [N.  Y.],  591;  Matthews  v. 
JoneSj  47  Neb.,  616;  Mason  v.  Payney  Walker  Ch.  [Mich.], 
460;  Norris  v.  Hilly  1  Mich.,  202;  Fitzhugh  v.  Barnardy  12 
Mich.,  104;  Gihcrt  v.  PetelcTy  38  N.  Y.,  165;  Bonner  v.  Warey 
10  O.,  465;  Hamilton  v.  Nutty  34  Conn.,  501;  Robertson  v. 
GueriUy  50  Tex.,  317.)    The  decree  of  the  district  court  is 


Affirmed. 


John  A.  Wainwright  v.  William  T.  Satterfield, 

Executor. 

Filed  October  6, 1897.    No.  7455. 

1,  Excessive  Verdict:  Prejudice  op  Jury.  The  sole  fact  that  a  ver- 
dict for  plaintifP  was  for  $5  more  than  claimed  by  him  in  his  peti- 
tion does  not  Justify  the  conclusion  that  the  verdict  is  the  result 
of  the  Jury's  passion  or  prejudice. 

2. :  :  Remittitur.  The  statute  has  not  changed  the  com- 
mon law  rule  that  an  excessive  verdict  might  be  cured  by  a  re- 
mittitur, except  in  so  far  as  to  entirely  vitiate  such  a  verdict. 
when  it  is  made  to  appear  that  it  is  the  result  of  the  Jury's  pas- 
sion or  prejudice. 
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3.  :  :  .    An  excessive  verdict  in  an  action  ex  con- 

tractu  may  be  cured  by  a  remittitur,  it  not  appearing  that  the 
verdict  is  the  result  of  the  Jury's  passion  or  prejudice. 

Error  from  the  district  court  of  Sarpy  county.    Tried 
below  before  Keysor,  J.     Affirmed. 

George  A.  Magney  and  Janws  Hassetty  for  plaintiff  in 
error. 

Martin  Langdon^  contra.  • 

Ragan,  O. 

In  the  district  court  of  Sarpy  county,  Satterfteld,  execu- 
tor, sued  Wainwright  to  recover  a  sum  of  money  which 
the  executor  claimed  Wainwrip^ht  borrowed  of  his  testa- 
trix and  which  remained  unpaid.  The  executor  duied  to 
recover  the  sum  of  $1,150,  with  seven  per  cent  interest 
thereon  from  October  1,  1889.  In  addition  to  a  general 
denial  of  the  allegations  of  the  petition  of  the  executrix, 
Wainwright  pleaded  that  he  had  borrowed  of  the  testar 
trix  $700,  and  no  more,  and  that  he  had  repaid  that  sum 
to  the  testatrix.  The  executor  had  a  verdict  and  judg- 
ment, to  reverse  which  Wainwright  prosecutes  here  a 
petition  in  error. 

1.  The  only  assignment  of  error  which  we  think  de- 
serves serious  attention  in  this  opinion  is  that  the  dam- 
ages awarded  the  executor  by  the  jury  p^re  "excessive, 
appearing  to  have  been  given  under  the  influence  of  pas- 
sion or  prejudice,"  and  for  this  reason  the  court  below 
should  have  awarded  the  plaintiff  a  new  trial.  As  al- 
ready stated,  the  executor  claimed  in  hia  petition  $1,150, 
with  seven  per  cent  interest  from  October  1,  1889.  The 
jurj'  found  that  there  was  due  to  the  executor  the  sum 
of  $1,155,  with  seven  per  cent  interest  from  October 
1,  1889.  In  other  words,  the  jury  awarded  the  plain- 
tiff below  $5  more  than  he  claimed  in  his  petition,  and 
the  plaintiff  in  error  insists  that  this  action  of  the  jury 
shows  that  it  was  influenced  by  passion  or  prejudice. 
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There  is  nothing  in  this  record  which  tends  to  show  that 
the  finding  of  the  jury  is  the  result  of  passion  or  preju- 
dice, unless  we  shall  infer  prejudice  on  the  part  of  the 
jury  from  the  simple  fact  that  the  verdict  was  $5  more 
tJian  that  claimed  by  the  plaintiff.  However,  after  an 
examination  of  this  record  we  conclude  that  the  amount 
of  the  verdict  was  not  the  result  of  passion  or  prejudice 
on  the  part  of  the  jury,  but  resulted  from  a  mistake  or 
oversight.  The  witnesses  for  the  executor  testified  that 
the  amount  which  Wainwright  had  boiTowed  or  owed 
the  testatrix  was  $1,155,  and  the  jury  placed  this  sum  in 
its  verdict  instead  of  the  sum  prayed  for  in  the  petition. 

We  do  not  think  the  facts  in  tJiis  case  justify  an  infer- 
ence of  passion  or  prejudice  on  the  part  of  the  jury.  When 
the  attention  of  the  district  court  was  challenged  to  this 
excessive  finding  by  Wainwright's  motion  for  a  new  trial, 
it  permitted  the  executor  to  remit  the  excess  of  $5  and 
interest,  and  thereupon  overruled  the  motion  for  new 
trial  and  rendered  a  judgment  for  $1,150  and  interest 
from  October  1,  1889.  The  motion  for  a  new  trial  here 
is  based  on  subdivision  4,  section  31 4,  of  the  Code  of  Civil 
Procedure,  which  declares  in  effect  that  a  verdict  may  be 
set  aside  and  a  new  trial  granted  for  "excessive  damages 
appearing  to  have  been  given  under  the  influence  of  pas- 
sion or  prejudice.^^  At  common  law  an  excessive  verdict 
might  be  cured  by  a  remittitur.  The  statute  has  not 
changed  this  rule,  except  in  so  far  as  to  entirely  vitiate 
an  excessive  verdict  when  it  was  made  to  appear  that 
such  verdict  was  the  result  of  passion  or  prejudice.  It  is 
the  uniform  holding  of  this  court,  even  in  actions  ex 
delictOj  that  a  verdict  erroneous  because  of  excessive  dam- 
ages awarded  may  be  cured  by  a  remittitur  when  it  does 
not  appear  that  such  verdict  was  the  result  of  passion  or 
prejudice.  {Regier  v.  Shrecky  47  Neb.,  667,  and  cases  there 
cited;  Frernmit,  E.  d  M.  V.  R.  Co.  v.  French,  48  Neb.,  638.) 
The  case  at  bar  is  an  action  ex  contractu^  and  since  it  does 
not  appear  that  the  excessive  finding  of  the  jury  was  the 
leeult  of  its  passion  or  prejudice,  the  remittitur  entered 
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by  the  executor  cured  the  defect  in  the  verdict  {Durrell 
v.  Boydy  9  O.  St,  72;  Doty  v.  Rigour y  9  O.  St,  526;  Lear  v. 
McMillen,  17  O.  St,  464.) 

PlaintiflP  in  error  makes  complaint  in  his  brief  because 
of  the  action  of  the  district  court  in  admitting  certain 
evidence.  To  set  out  this  evidence  here  would  subserve 
no  useful  purpose  whatever.  We  have  carefully  exam- 
ined the  record  and  reached  the  conclusion  that  the  court 
eomimitted  no  error  in  that  respect  Nor  have  we  over- 
looked the  suggestion  of  counsel  that  the  court  erred  in 
one  of  the  instructions  given  to  the  jury.  We  have  ex- 
amined the  instruction  and  do  not  think  the  court  erred 
in  giving  it  Nothing  in  the  record  calls  for  a  reversal 
and  the  judgment  of  the  district  court  is  accordingly 

Affirmed. 


I  68    400 

'=^       William  A.  Frey,  appellant,  v.  George  R.  Curtis 

JjJ  ^  ET  AL.,  APPELLEES. 

F11.BD  OOTOBEB  6, 1897.    No.  7465. 

.  Payment  of  Mortgage:  Evidence:  Agency.  In  an  action  to  foreclose 
a  mortgage,  the  defense  being  payment,  evidence  examined  and 
held  insufficient  to  establish  authority,  or  ostensible  authority,  in 
a  third  person,  to  whom  the  money  was  paid,  to  act  for  the  holder 
of  the  note  and  mortgage  in  that  behalf. 

Appeal   from   the   district    court   of  Chase   county. 
Heard  below  before  Welty,  J.     Reversed. 

S.  8.  Bishop  J  J.  C.  II  a  yes  J  John  Jf.  Stewart^  and  Wheeler 
(&  Sivitzerj  for  appellant. 

A.  B.  Taylor  and  A .  V,  Harlan^  contra^ 

Irvine,  O. 

—  This  was  ai:  action  by  Frey  to  foreclose  a  mortgage. 

The  defense  was  payment.     From  a  finding  and  decree  in 
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favor  of  the  defendants  plaintiff  appeal^.  The  case  be- 
longs to  that  class,  unfortunately  become  recently  very 
familiar,  where  the  mortgagor  has  paid  the  debt  to  a  third 
person,  who  failed  to  remit  to  the  one  entitled,  and  the 
question  at  issue  is  the  authority,  or  apparent  authority, 
of  that  person  to  receive  payment 

In  this  case  the  note  and  mortgage  were  made  to  one 
W.  J.  Neill,  the  note  being  negotiable.  The  maker  was 
George  R.  Curtis^  who  afterwards  conveyed  the  mort- 
gaged premises  to  Alexander  Stock,  by  whom  all  pay- 
ments were  made  and  whose  heirs  defend  this  case. 
From  a  printed  indorsement  on  the  blanks  used,  and  from 
some  very  indirect  evidence,  it  seems  that  the  loan  which 
formed  the  consideration  had  been  negotiated  through 
the  Western  Farm  Mortgage  Company,  of  Lawrence, 
Kansas.  Plaintiff  Frey,  soon  after  the  execution  of  the 
note  and  mortgage,  purchased  them,  Neill  indorsing  the 
note  and  interest  coujmns  and  assigning  the  mortgage. 
The  assignment  was  not  recorded  until  after  the  events 
relied  on  as  constituting  payment.  The  note  and  all  in- 
terest coupons  were  made  payable  at  the  Third  National 
Bank  of  New  York.  Before  the  maturity  of  each  intere.st 
(*()upon  plaintiff  indorsed  the  same  and  gave  it  to  bankers 
in  Albany,  where  he  resided,  by  whom  it  was  sent  to  tho 
Third  National  Bank,  the  place  of  payment.  The  Albany 
bank  is  named  by  the  plaintiff  in  his  deposition  as  the 
National  Commercial  Bank,  but  the  indorsements  on 
the  coupons  indicate  that  it  was  M.  V.  B.  Bull  &  Co. 
Stock,  on  his  part,  paid  each  installment  of  interest  to  the 
Western  1^'arra  Mortgage  Com.x>any  or  to  the  Western 
Farm  Mortgage  Trust  Company  of  Denver,  Colorado, 
which,  in  the  words  of  the  witnesses,  had  "bought  tho 
good-will"  of  the  Kansas  company.  The  Trust  Company 
remitted  to  the  Third  National  Bank  of  New  York,  and 
procuring  the  coupon  delivered  it  to  Stock.  Shortly  be- 
fore the  maturity  of  the  note  and  last  couiwn  Stock  paid 
the  amiount  thereof  to  the  Trust  Company,  which  credited 
Frey  therewith  on  its  books,  but  passed  into  the  hands 
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of  a  receiver  without  remitting  the  money.  Frey  had  no 
dealings  whatever  with  the  Western  Farm  Mortgage 
Company  or  Western  Farm  Mortgage  Trust  Company. 
He  did  not  know  that  either  of  those  companies  had  been 
collecting  the  interest  on  his  mortgage.  On  the  other 
hand,  he  had  pursued  the  policy  of  sending  the  coupons 
through  a  bank  to  the  place  where  they  were  in  terms 
payable,  and  thus  seeking  collection  in  the  proper  and 
regular  manner.  While  the  case  in  many  particulars 
resembles  Thotmon  r.  Slielton^  49  Neb.,  644,  where  a  finding 
favorable  to  the  defendant  was  sustained,  it  does  not  fall 
within  the  rule  of  law  therein  announced,  and  upon  which 
that  case  was  decided,  to-wit,  that  "ostensible  authority 
is  that  which  a  principal  intentionally,  or  by  the  want  of 
ordinary  care,  causes  or  allows  a  third  peraon  to  believe 
the  agent  to  possess."  Here  the  principal  had  by  no  af- 
firmative a<it  conferred  any  apparent  authority  on  the 
alleged  agent,  nor  had  he  been  guilty  of  any  negligence. 
While  the  course  of  dealing  between  the  TniSit  Company 
and  the  mortgagor  had  been  such  as  perhaps  to  justifjr 
the  latter  in  believing  the  Trust  Company  to  be  in.  some 
way  authorized  to  act  for  Frey,  this  was  due  wholly  to 
the  conduct  of  the  Trust  Company,  and  was  not  authorized 
or  consented  to  by  Frey,  nor  were  those  acts  known  to 
him.  It  has  several  times  been  held  by  this  court  that 
authority  to  collect  intei-est  installments  is  not  alone  suf- 
ricient  frrmi  which  to  infer  authority  to  collect  the  prin- 
cipal, where  the  evidences  of  indebtedness  are  negotiable 
and  are  not  in  the  possession  of  the  person  assuming  to 
act  as  agent.  {Stark  v.  Olsen,  44  Neb.,  646;  Riclmrds  v. 
Walhr,  49  Neb.,  639;  Porter  v.  Ouraday  51  Neb.,  510.)  So 
that,  even  had  Frey  been  aware  that  the  Trust  Company 
had  been  collecting  the  interest,  this  would  not  estop  him 
from  denying  its  authority  to  collect  the  principal  while 
he  retained  possession  of  the  note,  and  especially  before 
its  maturity. 

It  is  claimed  that  there  is  evidence  tending  to  show  that 
note  had  in  fact  been  placed  in  possession  of  the  Trust 
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Company's  agent  for  collection.  There  is  evidence  that 
M.  V.  B.  Bull  was  the  eastern  agent  of  the  Trust  Com- 
pany. Whether  he  had  any  connection  with  the  banking 
firm  of  M.  V.  B.  Bull  &  Co.,  through  whom  Frey  had 
transmitted  the  coupons  to  the  Third  National  Bank,  does 
not  appear,  nor  do  we  think  that  fact  material  to  the 
present  inquiry.  A  witness  testified  that  a  memorandum 
on  the  books  of  the  Trust  Company  showed  that  on  No- 
vember 24,  1891, — three  days  after  the  payment, — ^the 
papers  were  held  by  M.  V.  B.  Bull  for  collection.  The 
books  themselves  were  not  offered  in  evidence,  and  the 
testimony  referred  to  was  objected  to  as  incompetent  and 
not  the  best  evidence.  It  was  not  the  best  evidence  and 
should  have  been  excluded,  and  must  now  be  disregarded. 
It  therefore  becomes  unnecessary  to  consider  what  effect, 
if  any,  it  might  be  given  if  properly  in  the  case. 

It  is  also  urged  that  the  evidence  shows  a  custom,  pre- 
vailing among  these  loan  companies  to  collect  interest 
and  principal  on  loans  by  them  made  and  remit  to  their 
customers,  regardless  of  the  provisions  of  the  notes  mak- 
ing them  elsewhere  payable.  It  is  argued  that  the  plain- 
tiff had  availed  himself  of  the  benefits  of  the  Trust  Com- 
pany's acts  in  pursuance  of  this  custom,  and  that  he  must 
adopt  the  agent's  acts  as  a  whole  or  reject  them  alto- 
gether. Passing  by  the  question  of  the  validity  of  a  cus- 
tom directly  in  the  teeth  of  the  terms  of  a  written  con- 
tract, it  is  to  be  observed  that  only  one  witness  testifietl 
to  such  a  custom,  and  he  did  not  say  how  long  it  had  pre 
vailed  or  to  what  extent.  He  only  undertook  to  testify 
as  to  transactions  which  had  come  within  his  own  experi- 
ence. No  attempt  was  made  to  show  that  plaintiflf,  a 
resident  of  New  York,  knew  of  such  custom,  and  cer- 
tainly, under  the  other  evidence,  such  knowledge  was 
necessary  to  charge  him  with  its  consequences.  {Mil- 
waukee d  Wyoming  Investment  Co.  v.  Johnston,  35  Neb.,  554; 
Union  Stock  Yards  Co.  v.  Westcott,  47  Neb.,  300.) 

It  is  further  urged  in  support  of  the  judgment  that 
there  was  proof  of  actual  authority.     Such  proof  consists 
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merely  of  the  testimony  of  officers  of  the  Trust  Company 
that  it  was  acting  for  Frey.  This  was  on  their  part 
merely  a  conclusion,  and  one  contradicted  by  all  the  facts 
of  the  case.  At  most  the  company  was  assuming  to  act 
for  Frey,  but  without  any  authority  so  to  do. 

We  cannot  find  any  evidence  tending  to  sustain  the 
finding  of  the  district  court.  The  judgment  is  reverseii 
and  the  cause  remanded,  with  directions  to  enter  a  decree 
foreclosing  plaintiff's  mortgage. 

Reversed  and  remanded. 


Nebraska  Land,  Stocjk-Growing  &  Investment  Com- 
pany ET  AL.  V.  McKinley-Lanning  Loan  &  Trust 
Company. 

FiLRD  October  6, 1897.    No.  7448. 

1.  Beview:  Election  of  Remedies.    When  a  case  is  in  Its  nature  ap- 

pealable and  the  party  seeking  a  review  files  in  connection  with 
the  transcript  a  petition  in  error,  he  will  be  deemed  to  have 
elected  to  proceed  in  error  and  not  by  appeal. 

2.  Becord  for  Beview.    This  court  will  not  draw  an  inference  contrar 

dictory  to  the  record  in  order  to  sustain  an  assignment  of  error. 

8.  Poreclosure  Sale:  Publication  of  Notice.  A  notice  of  a  fore- 
closure sale  set  for  February  21,  which  was  published  in  a  weekly 
newspaper  in  five  consecutive  issues  of  the  paper,  beginning  Janu- 
ary 19,  is  a  sufficient  advertisement  under  the  statute  requiring 
publication  for  at  least  thirty  days  before  the  day  of  sale. 

4.  Notice  of  Foreclosure  Sale:  Proof  of  Publication.  The  affidavit 
proving  publication  may  in  such  case  be  made  Immediately  after 
the  last  publication,  even  though  that  be  less  than  thirty  days 
after  the  first. 

6. :   .    The  word  "printed"  in  the  statute  requiring  the 

notice  to  be  in  some  newspaper  printed  in  the  county,  is  used 
in  the  sense  of  "published,"  and  an  affidavit  that  the  newspaper 
was  published  in  the  county  is  therefore  sufficient. 

Jl.  Judicial  Sales:  Appraisement.  Objections  to  the  appraisement  of 
property  for  the  purpose  of  a  judicial  sale  should  be  filed  in  the 
^rial  court  prior  to  the  sale. 
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ElRROR  from  the  district  court  of  Buffalo  county. 
Tried  below  before  HoiiCOMB,  J.     Affirmed. 

Francis  O.  Homer ,  for  plaintiff  in  error. 
William  Oaslin,  contra. 

Ibvinb,  0. 

This  is  a  proceeding  having  for  its  object  the  review  of 
an  order  confirming  a  sale  made  in  pursuance  of  a  decree 
of  foreclosure.  There  was  filed  with  the  transcript  a  peti- 
tion in  error,  but  the  plaintiffs  in  error  ask  that  the  court 
consider  the  case  as  also  presented  on  appeal.  This  we 
cannot  do.  It  is  the  settled  practice  that  a  party  whose 
case  is  in  its  nature  appealable  has  an  election  as  to  the 
method  of  review,  but  he  cannot  pursue  both  methods. 
By  filing  a  petition  in  error  that  method  was  here  se- 
lected. {Burke  v.  Cunningham^  42  Neb.,  645;  Woodard  v. 
Bairdj  43  Neb.,  310;  Monroe  v.  Reid^  46  Neb.,  316;  Beatrice 
Paper  Go.  v.  Beloit  Iron  Works,  46  Neb.,  900;  Childerson  t\ 
Ghilderson^  47  Neb.,  162;  Thmias  v.  Churchill,  48  Neb.,  266.) 

The  first  assignment  of  error  discussed  in  the  briefs  is 
that  the  order  of  confirmation  was  obtained  by  the  mort- 
gagee's waiving  his  right  to  a  judgment  for  the  deficiency 
remaining  after  applying  the  purchase  money  to  the  pay- 
ment of  the  decree.  The  argument  is  that  the  court 
would  not  have  confirmed  the  sale  at  the  price  bid  unless 
the  right  to  a  deficiency  judgment  had  been  waived,  that 
this  course  was  taken  as  a  substitute  for  a  resale,  and  so 
operated  to  the  prejudice  of  the  defendants.  Unfortu- 
nately for  this  contention,  it  finds  no  support  in  the  record. 
The  order  of  confirmation  recites  that  the  court  finds  the 
proceedings  regular  and  according  to  law.  That  finding 
required  an  absolute  confirmation.  The  waiver  of  the 
personal  judgment  appears  as  a  part  of  the  same  journal 
entry,  but  after  the  order  of  confirmation  and  without 
anything  to  indicate  that  the  two  were  interdependent. 
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We  cannot  indulge  the  presumption  that  the  court,  in  con- 
tradiction of  its  record,  found  the  proceedings  irregular 
or  not  according  to  law,  but  this  presumption  would  have 
to  be  indulged  in  order  to  ground  the  contention  of  plain- 
tiffs in  error. 

The  next  assignment  is  that  the  notice  was  not  pub- 
lished for  thirty  days  prior  to  the  day  of  sale.  It  is  quite 
doubtful  whether  this  assignment  is  suflBcientJy  specific 
to  present  for  review  many  of  the  questions  raised  with 
regard  to  the  published  notice.  We  nevertheless  shall 
consider  these  questions  as  if  properly  presented.  The 
sale  took  place  February  21, 1894.  The  affidavit  of  publi- 
cation, which  is  undisputed,  is  as  follows:  "I,  S.  S.  Smith, 
being  duly  sworn,  on  oath  say  that  I  am  one  of  the  pub- 
lishers of  the  Nebraska  Standard,  a  weekly  newspaper  of 
general  circulation,  published  in  Kearney,  Buffalo  county, 
Nebraska,  and  that  the  notice,  a  true  copy  of  which  is 
hereto  annexed,  was  published  five  consecutive  weeks  in 
the  regular  and  entire  issue  of  every  number  of  said  news- 
paper for  the  time  stated,  the  first  publication  being  on 
the  19th  day  of  January,  A.  D.  1894."  There  can  be  no 
doubt  that  publication  of  such  a  notice  in  a  weekly  news- 
paper satisfies  the  statute,  the  language  of  which  is  "pub- 
lic notice  of  the  time  and  place  of  sale  to  be  given  for  at 
least  thirty  days  before  the  day  of  sale  by  advertisement 
in  some  newspaper  printed  in  the  county,  or  in  case  no 
newspaper  be  printed  in  the  county,  in  some  newspaper  of 
general  circulation  therein."  (Code  of  Civil  Procedure,  sec. 
497.)  That  the  publication  being  in  a  weekly  newspaper 
was  at  the  proper  time  and  for  a  sufficient  period  before 
the  sale,  see  Carlow  v.  A  idtman,  28  Neb.,  672,  and  Von  Dorn 
r.  Merif/cdoht,  41  Neb.,  525.  In  this  connection  the  p<Jint  is 
made  that  the  affidavit  was  executed  February  17,  1894, 
which  was  less  than  thirty  days  after  the  firat  publication 
of  the  notice,  and  therefore  could  not  serve  as  proof  of 
publication  for  the  requisite  time.  An  inspection  of  the 
cases  cited,  together  with  others  cognate  thereto,  will  dis- 
close that  it  has  always  been  the  opinion  of  this  court,  and 
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we  have  no  doubt  that  such  is  the  correct  view,  that  a  pub- 
lication is  not  to  be  considered  as  an  instantaneous  act, 
but  endures  through  the  period  elapsing  between  the 
issuing  of  one  number  of  the  paper  selected  and  the  issu- 
ing of  the  next.  Thus,  if  the  law  required  publication  for 
one  week,  a  publication  in  a  weekly  newspaper  issued  on 
January  19  would  suflSce  for  an  event  to  take  place  Janu- 
ary 26.  To  constitute  two  weeks'  publication  the  notice 
would  have  to  be  repeated  in  the  issue  of  the  latter  date, 
and  so  if  time  were  designated  in  days  instead  of  weeks. 
The  affidavit  shows  that  the  notice  was  published  in  five 
consecutive  issues  of  the  paper,  which  would  bring  the 
last  publication  on  February  16,  or  in  the  last  issue  pre- 
ceding the  sale.  The  issue  of  February  16  having  been 
published,  the  affidavit  showing  the  fact  of  five  consecu- 
tive weekly  publications  next  preceding  the  time  fixed  for 
the  sale  could  be  and  was  made,  and  in  examining  the  pro- 
ceedings it  required  only  the  efflux  of  time,  of  which  the 
court  could  take  notice,  to  complete  the  proof  of  legal  pub- 
lication. It  will  have  been  observed  that  the  statute  re- 
quires the  notice  to  be  published  in  "some  newspaper 
printed  in  the  county,  or  in  case  no  newspaper  be  printed 
in  the  county,  in  some  newspaper  of  general  circulation 
therein,"  while  the  affidavit  is  that  the  newspaper  em- 
ployed for  the  purpose  was  a  "newspaper  of  general  circu- 
lation published  in  Kearney,  Buffalo  county."  The  main 
argument  on  this  point  is  that  the  affidavit  does  not,  by 
showing  that  the  paper  was  of  general  circulation,  siiow 
that  it  was  of  general  circulation  in  Buffalo  county,  as 
the  statute  seems  to  require.  We  conceive,  however,  that 
the  real  difficulty  lies  farther  back.  If  any  newspaper  be 
printed  in  the  county  the  notice  must  be  in  that,  and 
a  notice  published  merely  in  a  paper  of  general  circu- 
lation, either  in  that  county  or  elsewhere,  would  be  insuf- 
ficient. The  affidavit  does  not  show,  nor  is  it  elsewhere 
shown,  that  no  newspaper  was  printed  in  the  county,  and 
the  affidavit  before  us  does  not  state  that  the  newspaper 
employed  was  printed  in  the  county,  but  that  it  was, pub- 
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lislied  therein.     It  seems  clear,  therefore,  that  the  affi- 
davit does  not  show  a  compliance  with  the  law,  unless  the 
word  "published"  is  synonymous  with  or  includes  within 
its  sense  the  meaning  of  the  word  "printed."     In  Bragdm 
V.  Hatch,  77  Me.,  433,  it  was  held  that  the  terms  were  not 
synonymous,  and  that  a  statute  requiring  that  the  paper 
should  be  printed  in  the  county  was  not  satisfied  by  a 
certificate  that  it  was  published  therein.     This  case  is 
open  to  three  comments.     In  the  first  place,  the  procedure 
there  in  question  was  a  statutory  extra-judicial  method  of 
foreclosure,  whereby  the  mortgagee  proceeded  by  him- 
self merely  publishing  notice.     The  court  very  properly 
deemed  such  a  procedure  to  be  the  subject  of  strict  con- 
struction.    In  the  next  place,  the  proof  under  review  was 
a  certificate  which  the  court  held  to  be  in  its  nature 
wholly  incompetent,  so  that  remarks  with  regard  to  the 
legal  sufficiency  of  language  employed  therein  were  neces- 
sarily obiter.     In  the  third  place,  the  court  rested  its  con- 
clusion apparently  upon  the  effect  of  Blake  v.  Dennettj  49 
Me.,  102,  and  that  case  is  not  in  point     There  the  certifi- 
cate was  that  the  notice  to  be  proved  was  "copied  from  the 
Bangor  Journal"  of  certain  dates.     There  was  nothing  to 
show  where  the  Bangor  Journal  was  either  printed  or 
published,  or  that  it  was  even  a  newspaper.     Indeed, 
the  court  remarked  that  it  might  be  only  the  proceedings 
of  some  society,  so  far  as  the  name  indicated.     We  do  not 
feel  bound  by  the  case  referred  to,  which  is  the  only  one 
really  close  to  the  point  which  has  fallen  within  our 
notice.     We  do  not  think  that  the  word  "print"  was  by 
the  legislature  used  in  the  specific  and  somewhat  tech- 
nical sense  of  designating  the  purely  mechanical  act  of 
impressing  the  characters  upon  the  paper.     The  object  of 
the  statute  was  to  give  notice,  and  if  the  legislature  had 
the  distinction  at  all  in  view  it  would  not  for  that  purpose 
have  selected  the  place  of  printing  instead  of  that  of  pub- 
lication.    "Print"  is  familiarly  used  in  the  sense  of  "pub- 
lish," and  in  that  sense  the  word  receives  recognition  in 
many  if  not  all  of  the  dictionaries,  and  in  that  sense  we 
are  satisfied  the  legislature  used  it 
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It  is  assigned  as  error  that  the  land  did  not  sell  for 
two-thirds  of  its  actual  or  its  appraised  value.  The  rec- 
ord shows  that  it  did  sell  for  more  than  two-thirds  of  its 
appraised  value,  and  that  is  all  the  statute  requires. 
(Code  of  Civil  Procedure,  sec.  491d.)  For  the  purposes 
of  the  sale  the  appraisement  determines  the  actual  value. 

Another  assignment  is  that  a  copy  of  the  appraisement 
was  not  filed  with  the  clerk  of  the  district  court  thirty 
days  before  the  date  of  sale,  or  forthwith  after  making 
the  appraisement.  The  appraisement  was  made  Janu- 
ary 13,  which  was  more  than  thirty  days  before  the  sale 
and  before  the  first  publication  of  the  notice,  and  the 
sheriff  returns  that  he  "forthwith"  after  the  appraise- 
ment deposited  a  copy  thereof  with  the  clerk  of  the  dis- 
trict court.  There  is  no  other  evidence  on  the  subject, 
and  while  a  transcript  of  the  copy  so  deposited  does  not 
appear,  the  clerk  does  not  certify  up  the  whole  record 
but  only  certain  designated  instruments,  so  that  we  can 
infer  nothing  contrary  to  the  officer's  return  from  the  ab- 
sence of  the  copy. 

Next  it  is  assigned  that  the  appraisement  was  fraudu- 
lent. On  this  point  plaintiffs  in  error  rely  on  the  in- 
adequacy of  the  appraised  value  as  establishing  fraud. 
Affidavits  in  the  bill  of  exceptions  show  that  witnesses 
estimated  the  value  of  the  property  as  greater  than  the 
value  placed  thereon  by  the  appraisers.  There  is  not, 
however,  so  great  a  discrepancy  as  to  justify  any  infer- 
ence of  fraud.  The  question  sought  to  be  raised  is,  in 
effect,  merely  that  of  the  sufficiency  of  the  appraisers' 
valuation.  Such  objections  must  be  filed  before  the 
sale.  A  case  in  point,  where  the  objection  was  in  the 
same  form  as  here  presented,  is  Earner  v,  McFeggariy  51 
Neb.,  227. 

Some  other  points  are  referred  to  in  the  briefs,  but 
they  are  not  presented  by  the  petition  in  error. 

Affibmm). 
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M.  T.  Patrick  v.  CJommbrcial  National  Bank  of 

Fremont  et  al. 

m     Filed  Ootobeb  20, 1897.    No.  7495. 

Seview:  CoNFLicrmo  Evidencb.  A  finding  or  verdict  baaed  on  oob- 
Aiding  evidence  will  not  be  disturbed  if  supported  by  sufficient 
evidence.  ilAMdgren  v.  Crum,  47  Neb.,  242;  Haultrock  v,  Loeb,  46 
Neb.,  868;  Hooper  v.  OasUtter,  45  Neb.,  67.) 

Error  from,  the  district  court  of  Dodge  county.  Tried 
below  before  SuiiLiVAN,  J.    Afftrmed. 

John  H.  Orossmany  for  plaintiff  in  error. 

Loomis  d  Abbott  and  John  H.  Orossmany  contra. 

Harrison,  J. 

It  appears  from  the  pleadings  and  evidence  in  this  case 
that  in  the  course  of  business  transactions  between  the 
plaintiff  in  error,  John  H.  Grossman,  and  the  Commercial 
National  Bank  of  Fremont,  Nebraska,  there  was  exe- 
cuted and  delivered  to  the  bank  a  promissory  note  of 
date  June  10,  1887,  in  the  sum  of  f  1,392.13,  which  was 
signed  on  its  face  by  John  H.  Grossman  and  on  the  back 
by  the  plaintiff  in  error.  Over  the  latter's  signature 
there  were  the  following  words:  "Waiving  present- 
ment and  demand  for  payment  and  protest  and  notice  of 
non-payment."  The  note  was  not  paid  at  maturity,  and 
this  suit  was  instituted  for  the  bank  in  the  district  court 
of  Douglas  county  against  Grossman  and  the  plaintiff  in 
error,  in  which  the  bank  was  successful  and  secured  a 
judgment.  M.  T.  Patrick  brings  the  case  to  this  court 
for  a  review  of  the  proceedings  in  the  trial  court. 

In  the  answer  filed  for  the  plaintiff  in  error  were  the 
following  statements: 

"4.  This  defendant  admits  that  he  signed  his  name  on 
the  back  of  said  note,  with  the  indorsement  thereon  in 
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the  words  following:  *  Waiving  presentment  and  demand 
for  payment  and  protest  and  notice  of  non-payment' 

"5.  This  answering  defendant  alleges  the  facts  to  be 
that  when  he  signed  his  name  upon  the  back  of  said  note, 
with  the  indorsement  in  writing  thereto  as  above  set 
forth,  that  it  was  understood  and  agreed  between  plaintiff 
and  this  defendant  that  this  defendant's  liability  thereon 
was  that  of  a  guarantor  only,  and  said  note  was  delivered 
and  accepted  by  the  plaintiff  upon  such  condition  and 
agreement. 

"6.  ♦  ♦  ♦  Wherefore  this  defendant  submits  that 
this  defendant  and  his  co-defendant,  John  H.  Grossman, 
are  improperly  joined  as  defendants  herein,  and  that  sev- 
eral causes  of  action  are  improperly  joined  in  this  action." 

Whatever  the  liability  or  presumptions  which  arose 
from  the  appearance  of  the  signature  of  plaintiff  in  error 
on  the  note  in  the  place  where  it  stood,  the  course  of  the 
litigation  in  the  district  court  during  the  trial  was  shaped 
on  the  theory  that  parol  evidence  was  admissible  to  prove 
or  disprove  the  contention  of  the  plaintiff  in  error  that  he 
occupied  the  position  of  a  guarantor  of  the  payment  of 
the  note,  and  evidence  on  this  point  was  received  on  be- 
half of  either  of  the  contending  parties. 

It  is  urged  for  the  plaintiff  in  error,  in  the  brief  pre- 
sented here,  that  the  evidence  disclosed  that  the  plaintiff 
in  error  signed  the  note  pursuant  to  an  agreement  with 
the  bank  by  which  his  liability  was  fixed  as  that  of  a 
guarantor.  We  have  carefully  examined  the  evidence, 
and,  while  it  is  conflicting  on  the  issue  now  directly  in 
contention,  it  sufficiently  supports  the  finding  and  judg- 
ment of  the  trial  court,  and  the  judgment  must  be 

Affirmbd. 
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Western  Cornice  &  Manufacturing  Works,  appel- 
lee, V.  Edward  A.  Leavenworth  bt  al.,  appel- 
lants. 

Filed  Ootobeb  20, 1897.    No.  7438. 

1.  Beriew:  Conflicting  Evidence.    A  finding  or  decree  on  conflicting 

evidence  will  not  be  disturbed  or  reversed  unless  it  Is  clearly 
wrong. 

2.  ICechanics'  Liens:  Descbiption  of  Pboperty.    The  sworn  statement 

filed  of  a  claim  of  mechanic's  lien  must  contain  a  description  of 
the  land  on  which  the  building  stands,  for  which  the  material  was 
furnished,  or  on  which  the  labor  was  performed,  the  account  for 
which  is  the  basis  of  such  claim  of  lien. 


3. 


:  .    If  in  the  statement  filed  the  property  to  be  affected 

is  described  as  a  lot  in  a  designated  block,  and  the  evidence  dis- 
closes that  the  major  portion  of  the  material  was  furnished  and 
labor  performed  on  a  part  of  the  building  erected  which  stands 
on  a  piece  or  strip  of  land  adjoining  said  lot.  which  is  not  a  part 
of  the  lot,  the  lien  cannot  be  enforced  against  the  lot  described 
for  the  material  furnished,  or  work  done,  not  used  on  the  part  of 
the  building  which  s.ands  thereon. 


4. 


:  .    Whether  the  lien  might  be  enforced  against  the  lot 

described  for  material  used  and  labor  performed  in  and  on  the 
part  of  the  building  which  stands  on  said  lot  was  not  presented  in 
this  case,  hence  not  dlECussed  or  adjudicated. 

5.  Appeal  and  Error:  Distinction.    A  clear  distinction  exists  in  this 
state  between  proceedings  by  petition  in  error  and  an  appeal. 


6,  :    Ji^DGMENT  in  APPELLATE  CouRT.    In  au   appeal,   that  the 

final  adjudication  may  affirm  the  decree  of  the  trial  court  in 
some  particular  or  particulars,  as  to  the  rights  of  one  appellant, 
does  not  necessitate  the  affirmance  of  the  decree  aa  an  entirety 
and  against  all  appellants. 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Ferguson,  J.  Affirmed  in  part  and 
reversed  in  part. 

H.  H.  Baldrige  and  Bartlett,  Baldrige  d  Dc  Bord,  for  ap- 
pellants. 

T.  J.  Mahoney,  James  W.  Ca/rr,  and  Mahonexj,  Minahan  d 
^ythy  contra. 
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Harrison,  J. 

It  appears  herein  that  one  E.  A.  Leavenworth,  of  appel- 
lants, began,  during  the  year  1891,  the  erection  of  a  hotel 
building  in  the  city  of  Omaha  (the  building  has  since  been 
named  and  is  known  as  the  "Madison  Hotel"),  and  dur- 
ing the  course  of  its  construction  entered  into  contracts 
with  various  firms  and  persons  to  furnish  material  and 
perform  labor  therefor  and  thereon.  Leavenworth  failed 
to  pay  the  accounts  for  labor  and  material  as  they  ma- 
tured, and  claims  of  liens  therefor  were  prepared  and 
filed.  Of  these  claims  was  one  in  favor  of  Christian 
Specht,  which  was  assigned  to  the  Western  Cornice  Man- 
ufacturing Works,  and  this  suit  was  originally  instituted 
in  its  behalf.  The  claim  was  afterward  transferred  to 
John  McVoy  &  Co.,  and  it  became  a  party  to  the  suit 
by  intervention  and  filed  a  petition  in  which  were  set 
forth  its  claim  and  demand  for  relief.  Answers  were 
filed  for  several  of  the  defendants.  Issues  were  joined 
and  tried,  the  decree  resultant  being  favorable  to  the  as- 
serted rights  of  the  lien-holder,  the  assignee  of  the  special 
claim.     The  defendants  have  appealed  to  this  court. 

In  August  or  September,  E.  A.  Leavenworth  conveyed 
the  premises  on  which  the  hotel  was  being  erected  to 
Helen  E.  Hunt,  the  instrument  of  conveyance  being  in 
purport  a  warranty  deed.  Helen  E.  Hunt  executed  and 
delivered  to  Leavenworth  a  power  of  attorney  by  which 
he  was  authorized  to  sell  and  convey  the  property  for  her. 
On  March  3,  1892,  Leavenworth,  as  attorney-in-fact  for 
Helen  E.  Hunt,  conveyed  the  property  to  Charles  L. 
Gyger,  as  trustee  for  a  number  of  parties  who  had  each 
filed  a  mechanic's  lien  against  the  premises.  Gyger,  after 
the  commencement  of  this  suit,  pursuant  to  directions 
from  the  parties  for  whom  he  was  holding  in  trust,  con- 
veyed the  property  to  the  Madison  Hotel  Company. 

It  was  pleaded  for  appellants  that  the  contract  under 
which  the  claim  of  lien,  the  foreclosure  of  which  was  the 
object  of  this  action,  was  not  made  with  Christian  Specht, 
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but  with  one  George  Specht;  that  no  contract  was  en- 
tered into  with  Christian  Specht  to  furnish  any  material 
or  perform  any  labor  in,  on,  or  about  the  building  of  said 
hotel;  hence  there  could  exist  no  account  or  lien  in  his 
favor.  There  is  a  conflict  in  the  evidence  on  this  point, 
but  after  a  review  of  it  we  are  satisfied  that  there  is  suf- 
ficient to  sustain  the  finding  of  the  trial  court  that  there 
was  a  contract  with  Christian  Specht;  and  agreeably  to 
a  well  settled  rule  of  this  court  the  finding  will  not  be 
disturbed.    {StHiikraus  v.  Korth,  44t  Neb.,  777.) 

The  claim  for  the  lien  prepared  and  filed  was  for  ma- 
terial furnished  and  labor  performed  in  and  upon  a  build- 
ing on  "lot  eight  (8),  in  block  forty-eight  (48),  city  of 
Omaha,"  and  the  evidence  disclosed  that  the  hotel  was 
erected  partly  on  said  lot  eight  and  in  part  on  the  strip  of 
land  contiguous  thereto,  twenty  feet  in  width  and  one 
hundred  and  thirty -two  feet  in  length,  which  had  never 
been  a  portion  of  said  block,  but  had  been  of  the  adjoin- 
ing street,  which  had  been  reduced  in  width  and  the  strip 
to  which  we  have  referred  sold  to  the  proprietor  of  the 
adjoining  lot  8.  It  was  further  shown  by  the  evidence 
that  the  major  portion  of  the  material  furnished  and  la- 
bor performed  included  in  the  lien  in  suit  were  for  and 
upon  the  part  of  the  hotel  built  on  the  strip  of  land,  and 
not  on  lot  8.  The  decree  of  the  trial  court  established  the 
lien  on  lot  8,  block  48,  for  the  full  amount  claimed  therein, 
and  in  this  was  wrong  and  cannot  prevail.  Our  statute 
on  the  subject  of  mechanics'  and  laborers'  liens  provides: 
"Any  person  who  shall  perform  any  labor,  or  furnish 
any  material  or  machinery  or  fixtures  for  the  erection, 
reparation,  or  removal  of  any  house,  mill,  manufactory, 
or  building  or  appurtenance  by  virtue  of  a  contract  or 
agreement,  expressed  or  implied,  with  the  owner  thereof 
or  his  agents,  shall  have  a  lien  to  secure  the  payment  of 
the  same  upon  such  house,  mill,  manufactory,  building  or 
appurtenance,  and  the  lot  of  land  upon  which  the  same 
shall  stand."  (Compiled  Statutes,  1895,  sec.  1,  art  1,  ch. 
54.)    There  are  further  provisions  in  succeeding  sections 
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of  the  same  chapter  in  regard  to  filing  in  a  designated 
office  a  sworn  statement  of  the  claim  of  lien.  It  has  been 
held  by  this  court  in  regard  to  these  provisions:  "One 
who  claims  the  benefits  of  the  mechanic's  lien  law  must 
show  a  substantial  compliance  with  each  essential  re- 
quirement thereof,  one  of  which  is  that  the  stvorn  state- 
ment to  be  filed  shall  contain  a  description  of  the  land 
upon  which  the  labor  was  done  or  material  was  furnished, 
for  the  purpose  contemplated  by  such  law.  A  description 
of  proi>erty  in  such  statement  which  is  entirely  inap- 
plicable to  the  land  actually  benefited  cannot  be  made 
eflfective  to  any  extent  for  the  pui-pose  of  subjecting  the 
land  actually  built  upon  to  the  operation  of  the  lien 
claimed.  {Holmes  r.  Hnfchius,  38  Neb.,  601,  followed.)" 
"This  rule  holds  good  as  well  in  favor  of  one  who  was  the 
owner  of  the  land  at  the  time  the  improvements  were 
erected  as  in  favor  of  a  subsequent  purchaser."  {Bell  v. 
Bosche^  41  Neb.,  853.  See,  also,  Holmes  v.  Hutchins,  38 
Neb.,  601.)  It  is  clear  that  under  the  terms  of  the  section 
of  the  statute  quoted  above,  lot  8,  block  48,  cannot  be 
sold  for  labor  done  and  material  supplied  on  and  for  a 
building  on  the  strip  of  land  adjacent  to  it.  The. lien  is 
confined  to  the  building  and  the  lot  of  land  upon  which  it 
stajids. 

The  statement  of  lien  was  defective,  in  that  it  wholly 
failed  to  describe  the  property  on  which  stood  the  portion 
of  the  building  on  which  had  been  incurred  the  greater 
portion  of  the  expenses  of  which  the  account  was  the 
basis  of  the  lien  in  suit  The  question  is  not  presented  of 
the  right  to  enforce  the  lien  on  lot  8,  block  48,  for  so  much 
of  the  account  as  may  have  been  for  material  used  and 
labor  done  on  the  part  of  the  building  which  stands 
thereon.  The  trial  court  was  not  asked  to  consider  it; 
neither  is  this  court.  Of  the  evidence  introduced  there 
was  none  from  which  a  computation  of  the  sum  which 
might  be  adjudged  chargeable  against  lot  8,  considered 
separately  from  the  adjacent  strip  of  land,  can  be  made; 
hence  the  statement  of  lien,  when  considered  in  connec  - 
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tion  with  the  evidence,  must  be  pronounced  so  imperfect 
in  its  description  of  the  premises  against  which  it  might 
have  been  made  potential  as  to  be  unenforceable  in  this 
action. 

An  examination  of  the  record  discloses  that  the  judg- 
ment against  E.  A.  Leavenworth  for  the  amount  due  on 
the  account  must  be  affirmed;   and  it  was  urged  in  the 
argument  in  the  brief  filed  for  the  appellee  that  if  any  of 
the  judgment  or  decree  is  affirmed,  then  all  must  be;  that, 
all  parties  having  appealed,  if  the  decree  is  correct  as  to 
one  appellant  it  must  be  affirmed  as  to  all.     In  support 
of  this  contention  our  attention  is  directed  to  the  rule  in 
error  cases  that  when  a  motion  for  a  new  trial  is  made 
jointly  by  two  or  more  parties,  if  it  cannot  be  allowed  as 
to  all  it  must  be  overruled  as  to  all.     (Dorsey  v.  McOee^  30 
Neb.,  657.)     Also,  "A  joint  assignment  of  error  in  a  peti- 
tion of  error  made  by  two  or  more  persons  which  is  not 
good  as  to  all  who  joined  therein  will  be  overruled  as  to 
all.^*     {Oordon  v.  IMtle,  41  Neb.,  250.)     In  the  body  of  the 
opinion  in  Dorsey  v.  McGeCj  siiprOy  it  was  observed  in  re- 
gard to  the  rule:  "The  reason  for  this  is  that  to  make  a 
ruling,  judgment,  and  decision  of  a  trial  court  overruling 
and  denying  a  motion  a  ground  of  reversal  on  error,  the 
motion  must  be  presented  to  the  court  in  the  very  terms 
in  which  it  ought  to  be  sustained  and  allowed.    This  is 
not  the  case  where  a  motion  is  made  jointly  by  two  par- 
ties, one  of  whom  is  not  entitled  to  a  favorable  ruling 
thereon,  although  the  other  one  is  entitled  to  such  ruling." 
If  this  is  the  reason  for  the  rule,  then  it  does  not  apply  to 
an  api>eal;  for  in  an  appeal  the  appellate  court  does  not 
merely  review  tlie  actions  of  the  trial  court,  but  re- 
examines the  questions  presented, — in  effect  affords  a 
retrial  of  them.     It  has  been  said  of  an  appeal :  "The  term 
^appear  is,  in  the  several  states,  used  in  very  diflferent 
sen    s,  and  has  to  a  great  extent,  in  statutes  and  deci- 
sions, lost  its  distinctive  meaning,  having  become  the 
generic  term  for  all  forms  of  rehearing,  or  else  nearly  or 
quite  synonymous  with  ^error'  or  'new  trial^  ^'  (2  Aul  & 
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Eng.  Ency.  of  Law  [2d  ed.],  425-6,  note;  Swenson  v.  Oirard 
Fire  &  Marine  Ins.  Co.,  4  Ck)lo.,  478);  but,  on  the  other 
hand,  "An  appeal  is  a  process  of  civil  law  origin,  and  re- 
moves a  cause  entirely,  subjecting  the  fact,  as  well  as 
the  law,  to  a  review  and  retrial."  {Wiscart  v.  D^Auchy, 
3  Dallas  [U.  S.],  327^.)  "It  is  in  fact  granting  a  new 
trial,  upon  the  same  issue,  in  a  higher  court."  {Rawson 
V.  Adams,  17  Johns.  [N.  Y.],  131;  Winfield,  Adjudged 
Words  and  Phrases,  p.  38.) 

There  is  a  clear  distinction  made  in  the  CJode  of  Civil 
Procedure  of  this  state  between  proceedings  by  petition 
in  error  and  appeal.  See  the  Code  of  Civil  Procedure, 
under  titles  "Error  in  Civil  Cases,"  and  "Appeals  from 
the  District  to  the  Supreme  Court;"  and  the  distinction 
has  been  recognized  by  this  court  in  its  opinions,  (See 
McHugh  V.  Smiley,  17  Neb.,  626;  Polk  v.  Covell,  43  Neb., 
884.)  In  an  appeal  in  this  state  the  hearing  in  the  appel- 
late court  may  be  said  to  be  a  trial  de  novo, — a  retrial  of 
the  same  issues  on  the  same  record,  subject,  however,  to 
the  rule  in  regard  to  questions  of  fact  that  the  supreme 
court,  though  trying  a  case  de  novo  on  appeal,  will  not  dis- 
turb the  finding  of  a  district  court  based  on  conflicting 
evidence  unless  such  finding  is  clearly  wrong  {Gadsden  t\ 
Phelps,  37  Neb.,  590;  Sicartz  v.  Duncan,  38  Neb.,  782;  Stein- 
kraus  v.  Eorth,  44  Neb.,  777;  Johnson  v,  McLennan,  43  Neb., 
684),  which  is  but  saying  that  in  the  examination  of  an 
appeal  in  the  supreme  court  the  findings  of  the  trial  court 
on  questions  of  fact  will  be  accorded  great  weight, — ^will 
be  conclusive,  unless  there  is  a  preponderance  of  the  evi- 
dence against  them  and  they  are  palpably  erroneous. 

We  can  discover  no  valid  reasons  why  all  parties  con- 
cerned may  not  appeal  and  remove  a  cause  to  the  higher 
court  for  a  retrial  of  the  issues  and  such  judgment  be  en- 
tei-ed  as  the  appellate  court  may  determine  should  be  ren- 
dered, although  the  judgnieut  in  the  appellate  court  may 
not  in  some  particulars,  as  in  the  present  case,  affect  all 
parties  to  the  appeal  in  the  same  manner  or  to  the  same 
extent. 
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Anheuser-Buach  Brewing  Aas*!!  v.  Hier. 


The  decree  of  the  district  court,  in  that  it  ax:corded  a 
judgment  against  E.  A.  Leavenworth  on  the  account  in 
suit  and  for  costs  is  affirmed.  In  all  other  respects  it  is 
reversed,  and,  as  to  the  appellants  other  than  E.  A.  Leav- 
enworth, the  cause  is  dismissed,  all  costs  as  to  such  par- 
ties to  be  taxed  to  the  appellee. 

Judgment  accordingly. 


Anheuser-Busch  Brewing  Association,  appem^bb, 
v.  Bennett  Hier  et  al.,  appeUxAlNTS. 

l^m  Filed  Ootobeb  20, 1897.    No.  7458. 

1.  Money  In  Court:  Cbeditorb'  Bill.  An  action  in  equity  will  not  lie 
to  subject  to  the  payment  of  the  claims  of  a  creditor  money  held 
by  the  clerk  of  the  court  in  his  official  capacity. 

2.  :  .    The  second  subdivision  of  the  syllabus  in  Weaver  v. 

Cresbman,  21  Neb.,  675,  disapproved. 

Appeal  from  the  district  court  of  Saline  county. 
Heard  below  before  Hastings,  J.    Reversed  and  dismissed. 

The  opinion  contains  a  statement  of  the  case. 

F.  I.  Foss  and  W.  R.  Matson^  for  appellants: 

The  money  in  the  hands  of  the  clerk  of  the  district 
court  being  in  cuModin  IrgiSy  cannot,  in  equity,  be  subjected 
to  payment  of  plaintiff's  claim.  There  was  an  adequate 
remedy  at  law.  (Tmk  r.  Manning^  22  N.  E.  Kep.  [Mass.], 
1001;  Dubois  r.  ThtboiJij  6  Cow.  [N.  Y.],  496;  Hauna  v.  Bry^ 
5  La.  Ann.,  651;  Murrell  v.  Johnson,  3  Hill  [S.  Car.],  12; 
Wchle  V,  Connor,  83  N.  Y.,  231;  Jjcroux  v.  Baldns,  13  S.  W. 
Kep.  [Tex.],  1019;  Cvrtis  v.  Ford,  14  S.  W.  Rep.  [Tex.], 
614;  Wilbur  v.  Flannery,  60  Vt,  581;  ^olte  v.  Yan  Gassy, 
15  111.  App.,  230;  Txingdon  v.  Loclcett,  6  Ala.,  727;  Lord  t\ 


Vol.  52]  SEPTEMBER  TEKM,  1897.  425 


Anhcuser-Busch  Brewing  A&s'n  v.  ilicr. 


CoUinSy  79  Me.,  227;  Clarke  v.  Shaw,  28  Fed.  Rep.,  356; 
Hilhv.  La;  Crosse  d  M.  R.  Co.,  14  Wis.,  291;  Dawson  v.  Hoi- 
combe,  1  O.,  275;  Reddick  v.  Smith,  3  Scam.  [111.],  451; 
Chapin  v.  Javies,  11  R.  I.,  86;  Van  Winkle  v.  Udall,  1  Hill 
[N.  Y.],  559;  Birdsajc  v.  Ray,  4  Hill  [N.  Y.],  158;  Van  Loan 
V.  Kline,  10  Johns.  [N.  Y.],  129;  Hartwell  v,  Bisscl,  17 
Johns.  [N.  Y.],  128;  Dubois  v.  Harcourt,  20  Wend.  [N.  Y.], 
41;  Strelingv.  Welcome,  20  Wend.  [S.Y.],2S8;  Cumberland 
Bank  v.  Hann,  19  N.  J.  Law,  166;  Winegardimr  v.  Hafer, 
15  Pa.,  144;  Uagan  v.  Lncas,  10  Pet.  [U.  S.],  400;  Pierce  v. 
Scott,  4  Watts  &  S.  [Pa,],  344;  Sweetzer  v.  Claftin,  74  Tex., 
667;  Oaither  v.  Ballew,  4  Jones  Law  [N.  Car.],  488;  Adams 
V.  Newell,  8  Vt.,  190;  Thompson  v.  Brown,  17  Pick.  [Mass.], 
462;  Hackley  v.  Swiyert,  41  Am.  Dec.  [Ky.],  256;  Daley  v. 
Cunningham,  3  La,  Ann.,  55;  Glenn  v.  Gill,  2  Md.,  1;  Mc- 
Kenzie  v.  Noble,  13  Rich.  [S.  Car.],  147;  Goodrich  v.  Church, 
20  Vt.,  187;  Alston  v.  Clay,  2  Haywood  [N.  Car.],  360; 
Turner  v.  Fendall,  1  Cranch  [U.  S.],  117;  Tooke  v.  Newman, 
75  111.,  215.) 

Abbott  &  Abbott,  contra,  cited:  Weaver  v.  Cressnum,  21 
Neb.,  675. 

NORVAL,  J. 

The  plaintiff  and  appellee,  the  Anheuser-Busch  Brew- 
ing Association,  recovered  a  judgment  in  the  county 
court  of  Saline  county  against  Bennett  Hier  and  J.  A. 
Derse  for  J891.96.  An  execution  was  issued  thereon,  which 
was  returncHl  by  the  sheriff  wholly  unsatisfied  for  want  of 
property  of  the  execution  debtors  whereon  to  make  a  levy. 
It  is  also  disclosed  that  said  Hier  commenced  in  the  dis- 
trict court  of  Saline  county  an  action  by  attachment 
against  the  said  Derse,  which  terminated  in  favor  of  Hier ; 
that  the  attached  propeily  was  sold,  and  the  proceeds 
arising  therefrom,  amounting  to  about  $900,  were  paid 
into  said  court  and  into  the  hands  of  the  derk  thereof,  Al- 
bert N.  Dodson,  one  of  the  defendants  herein,  who  holds 
the  same  in  his  official  capacity.    This  wa«  au  action  in 
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equity  to  subject  the  said  amount  in  Dodsou's  hands  to  tlie 
payment  of  the  judgment  in  favor  of  the  Anheuser-Busch 
Brewing  Association  against  Hier.  The  defendants  have 
appealed  from  the  decree  rendered  against  them. 

If  the  money  in  controversy  is  not  in  custoiUa  IcgiSy  it 
is  conceded  that  this  action  cannot  be  maintained,  since 
the  remedy  by  garnishment  would  be  adequate.     The 
contention  of  plaintiff  is  that  this  money  is  held  by  de- 
fendant Dodson  in  his  oflScial  capacity  as  clerk  of  the 
district  court,  and  cannot  be  reached  by  means  of  the 
process  of  garnishment,  but  that  relief  may  b:^  had  in  this 
form  of  action.     It  was  said  in  Weaver  i\  Cress  many  21 
Neb.,  675,  that  while  ordinai-ily  funds  held  by  the  clerk  of 
the  court  in  his  official  character  are  not  subject  to  gar- 
nishment, a  court  of  eiiuity,  in  a  proper  case,  may  subject 
such  funds  to  the  payment  of  the  claim  of  a  creditor.     It 
is  perfectly  plain  that  the  statement  in  the  opinion  upon 
the  subject  is  mere  obiter j  and  unnecessary  to  a  decision 
of  the  case.     Relief  was  denied  for  the  reason,  among 
others,  that  no  judgment  had  been  recovered  in  this  state, 
and  the  debtor  was  not  made  a  party  defendant  to  the 
proceedings.     The  rule  that  personal  property  in  cus- 
todia  legis  is  not  subject  to  attachment  or  garnishment 
was  adopted  for  the  protection  of  the  officer,  and  to  avoid 
collision  of  authority  and  conflict  of  title.     And  the  same 
principle  forbids  the  maintaining  of  an  independent  equi- 
table action  to  subject  money  in  tlie  hands  of  the  clerk  of 
the  court  in  his  official  character.     Our  Code  contains 
very  liberal  provisions  relating  to  intervention.     It  seems 
to  us  that  the  proper  practice  would  have  been  for  the 
plaintiff  to  have  intervened  in  the  case  of  Hier  against 
Derse,  and  asserted  its  claims  to  the  fund  in  controversy 
and  obtained  an  adjudication  of  the  question  therein. 
This  mode  of  procedure  would  have  afforded  ample  pro- 
tection to  the  officer,  as  well  as  avoided  any  possible  con- 
flict of  authority  or  jurisdiction.     No  case  has  been  cited 
by  couiis(4,  nor  by  diligent  search  have  we  been  able  to 
find  a  single  one,  in  which  money  in  the  custody  of  the 
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law  has  been  subjected  to  the  claim  of  a  creditor  by 
means  of  an  action  like  the  one  before  us.  We  do  not 
think  it  can  be  maintained  on  principle.  The  decree  is 
reyersed  and  the  action  dismissed. 


Bbyebsed  and  dismissed. 


Charles  Klosb  v.  C.  H.  Bogue  et  al. 

Filed  Octobbb  20, 1897.    No.  7491. 

Beview:  Sttfficiency  of  Etidenoe.  There  is  involved  in  this  case 
only  a  question  of  fact,  and  the  evidence  being  sufficient  to  sup- 
port the  finding  of  the  trial  court,  the  Judgment  is  affirmed. 

Error  from  the  district  court  of  Hall  county.  Tried 
below  before  Thompson,  J.    Affirmed. 

W.  A.  Princ€j  for  plaintiff  in  error. 
W.  H.  Thompson,  contra. 

NORVAL,  J. 

A  single  question  is  presented  for  review,  which  is  that 
the  verdict  is  unsupported  by  the  evidence.  The  action 
was  by  Charles  Klose  to  recover  the  sum  of  f  423.08  as  a 
balance  alleged  to  be  due  him  on  the  purchase  price  of 
192,000  bricks  at  f8.25  per  1,000.  There  is  no  con- 
troversy over  the  number  of  bricks  sold  and  the  price  per 
1,000.  It  it  undisputed  that  $1,160.92  had  been  i>aid 
plaintiff  prior  to  the  bringing  of  this  suit.  The  defense 
interjwsed  is  that  the  bricks  were  sold  to  one  S.  D.  Kelley, 
and  not  to  defendants,  and  that  the  contract  was  that 
plaintiff  was  to  accept,  as  part  of  the  consideration,  lot 
16,  in  block  11,  College  Addition  to  West  Lawn,  in  the  city 
of  Grand  Island,  at  the  agreed  price  of  ?250;  that  sub- 
sequently defendants,  at  the  request  of  Kelley,  agreed  to 
pay  for  the  bricks  the  sum  of  $1,584,  less  $250,  the  price  of 
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the  lot;  that  they  have  paid  |1,160.92,  and  tendered  plain- 
tiflf  a  warranty  deed  to  the  lot  in  question,  and  |173.08, 
and  kept  the  tender  good  by  bringing  the  deed  and  money 
into  court  and  depositing  the  same  with  the  clerk  thereof. 
The  proofs,  while  conflicting,  are  ample  to  sustain  the 
defense  and  the  findings  of  the  trial  court.  It  can  serve 
no  useful  purpose  to  set  out  the  testimony  of  the  several 
witnesses,  or  review  the  same  here. 

It  is  argued  that  the  contract,  so  far  as  it  related  to  the 
acceptance  of  the  lot  as  a  part  of  the  consideration,  is 
within  the  statute  of  frauds  and  void,  since  the  agreement 
was  oral  and  no  note  or  memorandum  thereof  was  re- 
duced to  writing.  A  sufl&cient  answer  to  this  contention 
is  that  the  evidence  tends  to  show  that  defendants  have 
complied  with  their  agreement,  the  deed  for  the  lot  has 
been  executed  and  tendered,  and  plaintiff  has  fully  per- 
formed by  the  delivery  of  the  bricks.  The  action  is  not 
to  enforce  the  specific  performance  of  a  contract  claimed 
to  be  void  under  the  statute,  but  which  defendants  have 
fully  executed.     The  judgment  is  right  and  it  must  be 


Affikmbd. 
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W  SS  DWIGHT   H.    HURLBURT   V.    StATB    OF   NEBRASKA. 

FII.ED  October  20, 1897.    No.  9363. 

1.  Larceny:  Venue.  Where  property  Is  stolen  in  one  county  of  this 
state  and  is  taken  by  the  thief  into  another,  he  may  he  prosecuted 
and  convicted  In  either  county. 

2. : :  Inform ATiow.    Where  goods  are  stolen  in  one  county 

and  carried  into  another,  it  is  sufficient  to  lay  the  oftense  in  the 
county  of  the  prosecution  without  setting  out  the  transaction  in 
the  other  county. 

3.  Indictment  and  Information.  Averments  in  an  information  of 
matters  which  are  immaterial,  and  not  necessary  ingredients  of 
the  ofEense  charged,  may  be  rejected  -as  surplusage. 

4.  :  Counts:  Verdict.  A  general  verdict  of  guilty  against  a  de- 
fendant on  an  indictment  consisting  of  two  or  more  counts  which 
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charge  a  single  offense,  is  suflacient  without  specifjring  the  count 
on  which  the  Jury  find  him  guilty. 

5. :   Election  as  to  Counts.    Where  an  information  contains 

two  counts  charging  one  offense,  the  prosecutor  is  not  obliged  to 
elect  upon  which  count  he  will  rely  for  a  conviction. 

Error  to  the  district  court  for  Scott's  Bluff  county. 
Tried  below  before  Grimes,  J.    Affirmed. 

R,  C.  Nolcmanj  tor  plaintiff  in  error. 

C.  J.  Smyth,  Attorney  Gewral,  and  Ed  P.  Smith,  Deputy 
A  ttomey  Oeneral,  for  the  state; 

NORVAL.,  J. 

Dwight  H.  Hurlburt  was  tried  and  convicted  of  horse 
stealing  in  the  district  court  of  Scott's  Bluff  county.  The 
amended  information  contained  two  counts,  each  charg- 
ing the  defendant  with  tlie  larceny  of  the  same  horses 
in  Scott's  Bluff  county.  In  the  second  count  it  is  alleged 
that  the  accused,  "on  or  about  the  8th  day  of  May,  A.  D. 
1896,  in  the  county  of  Che^yenne  and  state  of  Nebraska, 
did  unlawfully  and  feloniously  steal,  take,  drive,  and  lead 
away  three  yearling  horse  colts,  *  *  *  aJl  of  the 
value  of  twenty  dollars  and  more,  and  all  being  the  per- 
sonal property  of  William  H.  Swan,  and  thereafter  did 
unlawfully  and  feloniously  take,  lead,  carry,  and  drive 
said  colts,  so  stolen,  into  Scott's  Bluff  county,  state  of 
Nebraska,  and  did  then  and  there,  on  or  about  the  19th 
day  of  June,  A.  D.  1896,  in  said  county  of  Scott's  Bluff, 
unlawfully  and  feloniously  take,  steal,  carry,  lead,  and 
drive  away  said  personal  property  of  William  H.  Swan, 
all  of  the  value  of  (f20)  twenty  dollars  and  more,  and 
being  the  same  personal  property  described  in  the  first 
count  of  this  information."  The  first  count  differed  from 
the  above  in  that  it  laid  the  original  larceny  in  Box 
Butte  county,  instead  of  the  county  of  Cheyenne. 

It  is  insisted  that  the  district  court  of  Scott's  Bluff 
county  did  not  have  jurisdiction  to  try  the  cause,  since 
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the  information  affirmatively  shows  that  the  original  lar- 
ceny of  the  property  was  committed  in  another  county; 
and  there  is  no  statute  in  this  state  which  authorizes  a 
prosecution  for  larceny  in  any  county  where  the  stolen 
property  may  be  found  in  the  possession  of  the  thief.  It 
required  no  statutory  provision  to  confer  jurisdiction 
upon  the  district  court  of  Scott's  Bluff  county  to  try  and 
determine  this  cause.  If  the  offense  was  not  committed 
in  that  county,  no  statute  could  authorize  the  brining 
of  the  prosecution  in  such  county.  {Olive  v.  StatCy  11 
Neb.,  1;  State  v.  Crinldaw,  40  Neb.,  759.)  For  by  section 
11  of  the  bill  of  rights  of  the  constitution  of  this  state  a 
criminal  prosecution  must  be  instituted  in  the  county  or 
district  where  the  crime  is  alleged  to  have  occurred.  The 
crime  is  laid  in  the  information  in  Scott's  Bluflf  county. 
It  is  true  the  allegation  is  that  the  property  in  controversy 
was  first  stolen  by  the  defendant  in  another  county,  but 
it  is  likewise  charged  that  the  property  was  taken  by  the 
accused  into  Scott's  Bluflf  county,  and  that  he  there  stole 
the  same.  For  the  purposes  of  prosecution  and  trial  the 
offense  is  regarded  bb  having  been  committed  in  that 
county.  The  rule  is, — and  such  was  the  p(ractice  at  com- 
mon law, — that  when  property  is  stolen  in  one  county, 
and  it  is  afterwards  found  in  possession  of  the  thief  in 
another  county,  he  may  be  prosecuted  and  convicted  in 
either  county,  but  not  in  both,  {Hamilton  v.  State,  11  O., 
435;  State  v.  Ellis,  3  Conn,,  185;  State  v.  Bartlett,  11  Vt., 
650;  State  v.  Bennett,  14  la,,  479;  State  v.  Douglass,  17  Me., 
193;  State  v.  Ware,  62  Mo.,  597;  State  v.  Smith,  66  Mo.,  62; 
lAicas  V.  State,  62  Ala.,  26;  Commonwealth  v.  Rand,  7  Met 
[Mass.],  475.)  It  is  well  settled  that  the  oflfense  of  lar- 
ceny is  committed  in  every  county  into  which  the  thief 
carries  the  stolen  property.  Each  asportation  into  anr 
other  county  is  a  new  and  fresh  theft  {Supra,)  In  each 
count  the  defendant  is  charged  with  the  larceny  of  the 
property  in  Scott's  Bluflf  county.  That  alone  was  suf- 
ficient It  was  unnecessary  to  have  stated  in  the  infor- 
mation the  county  in  which  the  original  larceny  occurred. 
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(2  Bishop,  Criminal  Procedure,  sec.  727,  and  cases  there 
cited.)  The  averments  relating  to  the  original  stealing 
in  counties  other  than  the  one  where  the  prosecution  was 
brought  being  immateriaJ,  and  not  necesssary  ingredients 
of  the  offense  charged,  may  be  rejected  as  surplusage. 
{State  V.  Kendally  38  Neb.,  817;  Tracy  v.  State,  46  Neb.,  361; 
State  V.  HarriSj  11  S.  E.  Rep.  [N.  Car.],  377;  Smll  t?.  People, 
29  111.  App.,  470;  Adams  v.  State,  13  S.  W.  Bep.  [Tex.],  1009 ; 
State  V.  Kern,  51  N.  J.  Law,  259;  State  v.  Broughton,  13  So. 
Bep.  [Miss.],  885.)  After  eliminating  from  tiie  informa- 
tion the  redundant  and  immaterial  averments,  there  is 
no  repugnance  between  the  two  counts. 

A  general  verdict  of  guilty  was  returned,  without  speci- 
fying the  count  of  the  information  under  which  the  de- 
fendant was  convicted.  There  was  no  error  in  this.  But 
one  larceny  was  charged  to  have  been  committed  within 
the  county  where  the  trial  took  place;  hence  it  was  not 
necessary  for  the  jury  to  have  passed  upon  each  count  of 
the  information  separately.  {Candy  t?.  State,  8  Neb.,  482 ; 
Orifen  v.  State,  46  Neb.,  282;  1  Bishop,  New  Criminal  Pix)- 
cedure,  sec.  1015a;  Commonwealth  v.  Desmarteaii,  82  Mass., 
1;  State  v.  Baker,  70  N.  Car.,  530;  Brown  v.  State,  105  Ind., 
385;  State  v.  Rounds,  76  Me,,  123.) 

There  was  no  error  in  overruling  the  motion  to  require 
the  state  to  elect  upon  which  count  it  would  proceed  to 
trial  because  only  one  crime  is  charged.  {Candy  v.  State,  8 
Neb.,  482.) 

The  assignments  relating  to  the  rulings  of  the  court 
upon  the  admission  and  exclusion  of  testimony,  not  hav- 
ing been  argued  in  the  brief  or  at  the  bar,  are  deemed 
waived. 

It  is  finally  insisted  that  the  record  is  defective,  in  that 
the  transcript  does  not  give  the  names  of  the  jurors  who 
tried  the  cause.  This  point  cannot  be  considered,  for  the 
reason  that  it  does  not  appear  that  a  full  and  complete 
transcript  of  the  proceedings  in  the  lower  court  is  before 
us.  The  clerk  of  the  district  court  merely  authenticates 
certain  enumerated  papers  and  one  journal  entry.     For 
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all  that  is  disclosed  by  this  transcript,  the  names  of  the 
trial  jurors  are  enteretl  upon  the  record  in  the  court  below. 
No  reversible  error  appearing,  the  judgment  is 


Affirmed. 


Charles  Ferguson  v.  State  of  Nebraska. 

^  ^  Fn^ED  OOTOBEB  20, 1897.    No.  9229. 

1.  Burglary:    Breaking.    It  is  a  familiar  principle  that  a  breaking 

necessary  to  constitute  the  crime  of  burglary  may  be  by  any  act 
of  physical  force,  however  slight,  by  which  the  obstruction  to  the 
entering  is  removed. 

2.  : .    The  lifting  of  a  hook  with  which  a  door  is  fastened, 

or  the  opening  of  a  closed  door  in  order  to  enter  a  building,  is  a 
"breaking"  within  the  accepted  definition  of  burglary,  although 
the  entry  might  have  been  effected  through  a  door  already  open. 

3.  Instructions:  Harmless  Error.    A  slight  error  in  an  instruction 

will  not  work  a  reversal  where  it  is  evident  that  the  party  com- 
plying could  not  have  been  prejudiced  thereby. 

4.  Burglary:   Time:    Information.    Proof  that  the  burglary  was  com- 

mitted on  the  precise  day  laid  in  the  information  is  not  essential 
to  a  conviction.  It  is  sufficient  if  it  be  proved  that  the  crime  was 
committed  within  the  period  limited  by  statute  for  the  prosecution 
of  the  offense. 

5.  :  .    Instructions.     In  a  prosecution  for  burglary  It  is 

not  error  to  instruct  the  jury  that  it  is  sufficient  to  find  that  the 
crime  was  committed  "on  or  about"  the  date  charged  in  the  in- 
formation, or  at  any  date   within  the  statute  of  limitations. 

C. :    lNSTRrcT:oNS.     Held,  That  instruction  No.  8  given  by  the 

court  on  its  own  motion  does  not  assume  that  a  burglary  had  been 
committed.     Mrtz  v.  Statey  46  Neb.,  547,  distinguished. 

7.  Reasonable  Doubt:  Instrtctions.    An  instruction  which  defined  a 

reasonable  doubt  as  being  an  actual,  substantial  doubt  of  guilt 
arising  from  the  evidence  or  want  of  evidence  in  the  case,  upheld. 

8.  Instructions:   Faiiare   to  Request.    One  cannot  predicate  error 

upon  a  vague  instruction  unless  he  has  requested  a  proper  one. 

9.  Criminal  I<aw:  Failure  of  Accused  to  Testify:    Instructions. 

Where,  in  a  criminal  prosecution,  a  defendant  does  not  testify  in 
his  own  behalf,  it  is  not  reversible  error  for  the  trial  court  to 
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mention  such  neglect  or  omission  in  its  instructions,  when  fol- 
lowed in  the  same  connection  with  the  direction  that  "nothing 
must  be  taken  against  him  because  he  had  not  so  testified." 

10.  Alibi:  Failure  to  Request  Instruction.  It  is  not*  reversible 
error  to  fail  to  instruct  on  the  subject  of  an  alibi,  where  no  request 
to  charge  upon  that  feature  of  the  case  has  been  tendered. 

Error  to  the  district  court  for  Otoe  county.  Tried 
below  before  Ramsey,  J.    Affirmed. 

Bane  d  Altschuler,  for  plaintiff  in  error. 

O.  J.  Smyfhy  Attorney  Oeneraly  and  Ed  P.  Smithj  Deputy 
Attorney  Oeneraly  for  the  state. 

NORVAL,  J. 

The  defendant,  Charles  Ferguson,  was  prosecuted  for, 
and  found  guilty  of,  the  crime  of  burglary;  and  from  a 
judgment  of  conviction  error  proceedings  have  been  pros- 
ecuted to  this  court  The  information  charges  the  crime 
to  have  been  committed  by  breaking  and  entering,  in  the 
night-season,  a  certain  barn  owned  by  Adolph  Zimmerer, 
with  the  intent  to  commit  a  larceny. 

The  first  contention  is  that  the  evidence  is  insufficient 
to  sustain  the  verdict.  The  testimony  adduced  by  the 
state  on  the  trial,  and  which  is  incorporated  in  the  bill  of 
exceptions,  establishes  beyond  a  shadow  of  doubt  that 
during  the  night  of  the  28th  day  of  May,  1896,  the  ac- 
cused entered  the  bam  of  the  prosecuting  witness,  in 
Otoe  county,  and  stole  therefrom  a  set  of  harness;  that 
the  door  through  which  the  entry  was  effected  was  a 
double  door,  sawed  in  two  parts,  one  being  immediately 
above  the  other.  In  the  evening  in  question  the  upper 
door  was  left  standing  open,  while  the  other  was  fas- 
tened, closed  with  a  hook  and  staple;  that  the  defendant 
raised  this  hook  and  opened  the  lower  door  in  order  to 
enter  the  bam.  The  point  is  made,  in  argument,  that 
this  did  not  constitute  a  breaking  and  entering,  or  a 
bui^lary,  because  the  upper  door  being  open  at  the  time, 
32 
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there  was  no  obstruction  of  the  free  ingress  to,  or  egress 
from,  the  bam.  That  a  person  could  have  bounded  over 
the  lower  door  and  entered  the  building  is  wholly  imma- 
terial, unless  the  entrance  was  actually  effected  in  that 
manner,  which  tlie  proofs  disclose  was  not  the  case.  The 
question  was  not  whether  the  defendant  could  have  en- 
tered the  bam  without  a  breaking  had  he  so  desired,  but 
did  the  lifting  of  the  hook  and  opening  the  door  which  it 
fastened  constitute  a  breaking  within  the  meaning  of  the 
law?  The  answer  must  be  in  the  affirmative.  {State  v, 
O'Brien,  81  la.,  88.)  In  Met::  r.  State,  46  Neb.,  547,  it  was 
decided  that  a  breaking,  to  constitute  the  crime  of  burg- 
lary, may  be  by  any  act  of  physical  forc^e,  however  slight, 
by  which  the  obstruction  to  entering  is  removed.  This  is 
a  familiar  principle  of  criminal  law^,  and  applying  it  to 
the  facts  in  this  case,  there  is  no  room  to  doubt  that  there 
was  a  "breaking"  within  the  definition  of  burglaiy. 

In  tlie  t-nxth  instruction  the  jury  were  told  that  if  the 
defendant,  with  a  felonious  intent,  entered  the  bam  "by 
opening  a  door  or  removing  a  window,"  it  constituted 
burglary.  The  instiniction  is  not  assailed  bet^ause  it  gave 
an  incorrect  definition  of  the  crime  charged,  but  that  the 
use  of  the  words  "or  rt^moving  a  window^"  injected  a  mat- 
ter not  in  evidence.  This  criticism  is  well  founded,  but 
we  are  unwilling  to  prcnlicate  a  reversal  upon  that  slight 
error,  since  it  is  very  evident  that  the  rights  of  the  de- 
fendant were  in  no  manner  pi*ejudiced  by  this  slight  inac- 
curacy in  the  instruction.  (jTonverse  i\  Mvyer,  14  Neb., 
190;  Poirder  River  I  Ave  Stock  Co.  v.  Lawh,  38  Neb.,  339; 
Debney  v.  State,  45  Neb.,  85r).) 

Exception  is  taken  to  the  giving  of  the  following  in- 
struction: "7.  The  court  instructs  the  jury  that  the  alle- 
gation  of  time  in  the  information  filed  in  this  case  is  only 
material  for  the  purpose  of  fixing  tlie  commission  of  the 
crime  within  the  statute  of  limitations,  which,  in  the 
state  of  Nebraska,  is  three  years  for  the  crime  of  burglary. 
And  if  you  find  from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant  forcibly,  feloniously,  and  bur- 
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glariously,  did,  on  or  about  the  28th  day  of  May,  1896,  in 
the  night-season,  at  the  place  charged  in  the  information, 
break  and  enter  the  barn  of  Adolph  Zimmerer  by  open- 
ing a  closed  door,  as  explained  in  these  instructions, 
and  after  so  entering  said  barn  of  said  Adolph  Zimmerer, 
did  feloniously  take  therefrom  any  property  of  any  value 
belonging  to  said  Adolph  Zimmerer,  then  your  verdict 
should  be  guilty  as  charged  in  the  information."  The  ob- 
jection to  this  portion  of  the  charge  is  two-fold:  (1.) 
The  authorization  of  a  conviction  if  the  offense  was  com- 
mitted at  any  time  within  the  statute  of  limitations  is 
claimed  to  be  wrong.  The  decisions  are  the  other  way. 
The  identical  question  was  passed  upon  in  Pali7i  v.  Statty 
38  Neb.,  862,  where  this  language  was  used :  "The  alle- 
gation in  the  information  as  to  the  time  the  crime  was 
committed  is  not  material.  The  state  was  not  required 
to  prove  that  the  transaction  occurred  on  the  day  alleged, 
but  it  is  sufficient  if  proven  to  have  been  committed 
within  the  time  limited  by  the  statute  for  the  prosecution 
of  the  offense."  In  Teotnan  v.  StatCy  21  Neb.,  171,  the 
same  principle  was  stated  and  applied.  The  question  has 
been  set  at  rest  by  those  decisions,  if,  indeed,  it  was  ever 
a  doubtful  one  in  this  state.  (2.)  The  instruction  quoted  is 
further  criticised  for  the  use  of  the  words  "on  or  about." 
Time  was  not  of  the  essence  of  the  offense  and  it  was  not 
error  to  direct  the  jury  that  it  was  sufficient  to  find  that 
the  crime  was  committed  on  or  about  the  time  charged 
in  the  information.  {State  v.  Fry,  67  la.,  475;  State  v. 
Williams^  43  Pac.  Bep.  [Wash-],  15;  State  v.  Tlwinpson,  27 
Pac.  Rep.  [Mont],  349 ;  State  v.  Harp,  3  Pac.  Rep.  [Kan.], 
432.) 

The  next  assignment  of  error  relates  to  the  giving  of 
the  following  portion  of  the  eighth  instruction :  "8.  The 
jury  are  instructed  that  under  an  information  for  bur- 
glary the  accused  may  be  found  guilty  of  larceny,  and 
if  in  this  case  the  jury  are  not  satisfied  from  the  evidence, 
beyond  a  reasonable  doubt,  that  the  defendant  commit- 
ted the  burglary  as  charged  in  the  information,  still,  if 
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the  jury  believe  from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant  did  steal  the  goods  described 
in  the  information,  from  the  possession  of  the  said  Adolph 
Zimmerer,  then  the  jury  may,  under  this  information, 
find  the  defendant  guilty  of  larceny."  The  objection 
brought  forward  against  the  foregoing  is  that  it  as- 
sumed a  burglary  had  been  committed,  and  with- 
drew that  question  of  fact  from  the  consideration  of  the 
jury,  and  Metz  v.  State^  46  Neb.,  547,  is  relied  upon  to 
sustain  the  argument.  This  criticism  is  absolutely  with- 
out foundation.  From  the  language  complained  of  no 
fair  inference  can  be  drawn  that  the  trial  court  assumed 
or  stated  as  a  fact  that  a  burglary  had  been  committed 
by  any  one,  much  less  by  the  defendant.  That  question 
was  left  for  the  jury  to  ascertain  from  the  evidence,  and 
if  they  failed  to  find  that  the  crime  of  burglary  had  been 
committed,  as  charged  in  the  information,  then  the  jury 
were  directed  to  ascertain  and  determine  whether  or  not 
the  accused  was  guilty  of  larceny  of  the  harness.  The 
decision  in  the  Metz  case  lacks  analogy.  There  the  trial 
court  instructed  the  jury:  "If  you  believe  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  soon  after  the 
burglary  of  the  storehouse  or  warehouse  of  the  said  Jas- 
per N.  Binford,  and  the  larceny  of  the  com  therefrom, 
portion  of  the  said  com  so  stolen  was  in  the  exclusive 
possession  of  the  defendant  George  Metz,  you  are  in- 
structtMi  that  this  circumstance,  if  so  proven,  is  presump- 
tive, but  not  conclusive,  evidence  of  the  defendant's 
<i^iilt."  Undoubtedly  the  foregoing  practically  told  the 
jury  that  a  burglary  had  been  committed  at  the  store- 
house, and  that  the  com  had  been  stolen  therefrom;  and 
this  court  so  held.  The  mere  quoting  of  the  two  instruc- 
tions is  suflficient  to  make  plain  that  the  case  cited  has  no 
bearing  upon  the  question  under  consideration. 

The  ninth  instruction  is  assailed,  which  is  in  this  lan- 
guage: "9.  You  are  instructed  that  by  the  words  'reason- 
able  doubt,'  as  used  in  these  instructions,  is  meant  an 
actual,  substantial  doubt  of  guilt  arising  from  the  evi- 
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dence,  or  want  of  evidence,  in  the  case."  The  objection 
raised  by  counsel  for  the  accused  to  this  instruction  is 
that  "it  is  impossible  to  tell  from  the  instruction  whether 
the  doubt  of  guilt  must  arise  from  the  evidence  on  the 
part  of  the  state,  or  want  of  evidence  on  the  part  of  the 
defendant."  The  court's  definition  of  a  reasonable  doubt 
will  not  bear  any  such  interpretation.  The  idea  plainly 
conveyed  by  this  portion  of  the  charge  is  that  if  the  jury, 
on  the  consideration  of  the  evidence  introduced  bj^  the 
state  and  defense,  or  for  any  lack  of  evidence  in  the  case, 
entertain  a  reasonable  doubt  of  the  guilt  of  the  accused, 
there  must  be  an  acquittal.  The  court's  defijiition  of  a 
"reasonable  doubt"  was  in  form  approved  by  this  court 
in  Langford  v.  State^  32  Neb.,  782. 

Objection  is  made  to  the  tenth  instruction  given  by  the 
court  on  its  own  motion,  which  reads:  "10.  You  are  in- 
structed that  the  defendant  has  not  testified  on  his  own 
behalf  in  this  case  as  he  had  a  lawful  right  to  do.  Noth- 
ing must  be  taken  against  him  because  he  has  not  so  tes- 
tified." Two  criticisms  are  urged  against  the  giving  of 
this  portion  of  the  charge :  First,  That  it  is  too  indefinite 
and  uncertain;  second,  that  without  a  request  it  was  error 
for  the  court,  in  any  manner,  to  refer  to  the  fact  that  the 
defendant  had  not  himself  given  testimony  in  the  case. 
If  counsel  for  accused  did  not  regard  the  words,  "nothing 
must  be  taken  against  him  because  he  has  not  so  testi- 
fied," sufficiently  specific  and  definite,  he  should  have 
drafted  and  presented  to  the  court  an  instruction  embody- 
ing his  views  upon  the  point  Having  failed  to  do  so,  he 
cannot  complain  of  the  vagueness  of  the  instruction. 
{Gran  v.  Houston^  45  Neb.,  813;  Carter  White  Ijead  Go.  v. 
KinliUy  47  Neb.,  409.)  The  provision  of  the  statute  relied 
upon  in  support  of  the  second  objection  to  said  instruction 
is  section  473  of  the  Criminal  Code,  which  provides:  "In 
thcf^trial  of  all  indictments,  complaints,  and  other  pro- 
ceedings against  persons  charged  with  the  commission  of 
crimes  or  offenses,  the  person  so  charged  shall,  at  his 
own  request,  but  not  otherwise,  be  deemed  a  competent 
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witness;  nor  shall  the  neglect  or  refusal  to  testify  create 
any  presumption  against  him,  nor  shall  any  reference  be 
made  to,  nor  any  comment  upon,  such  neglect  or  refusal." 
The  argument  of  tlie  prisoner's  counsel  is  that  this  statute 
expressly  prohibits  any  reference  whatever  being  made  to 
the  fact  that  the  defendant  omitted  to  testify,  at  least 
unless  there  is  a  request  for  an  instruction  to  that  effect; 
and  in  supi)ort  of  the  point  is  cited  the  case  of  State  t\ 
Pearce,  57  N.  W.  Rep.  [Minn.],  652.    In  Metz  v.  State,  46 
Xeb.,  547,  a  reversal  was  sought  on  the  ground  that  the 
court  failed  to  instruct  that  tlie  negle<*t  of  the  defendant 
to  testify  created  no  presumption  against  him.     The  court 
quoted  section  473  of  the  Oiminal  Code,  and  said:   "The 
defendant  having  availed  himself  of  the  protection  of  the 
statute  he  might  have  requeste<l  the  court  to  instruct  the 
jury  that  no  presumption  of  guilt  arose  from  his  failure 
to  testify;  but  he  did  not  request  the  court  to  so  charge, 
and  error  cannot  be  successfully  assigned  upon  the  omis- 
sion of  the  court  to  give  such  an  instruction  on  its  own 
motion."     The  fair  and  reasonable  inference  to  be  drawn 
from  tliis  language  is  that  it  is  disicretionary  with  the 
trial  judge  whether  he  will  instruct,  or  will  not  charge, 
the  jury  upon  the  question  where  no  request  has  been 
made  to  so  instruct.     And  counsel  for  defendant  concede 
that  with  a  request  for  such  an  instruction  by  the  accused, 
it  may  be  properly  given.     It  is  evident  that  if  the  court 
had  the  right  to  give  such  instruction,  had  it  been  re- 
(juested  to  do  so  by  the  defendant,  it  was  not  reversible 
error  to  give  it  in  the  absence  of  such  request.     Under  the 
statute  of  this  state  pensons  upon  trial  for  crime  may,  at 
their  own  request,  but  not  otherwise,  be  competent  wit- 
nesses.    The  failure  of  a  prisoner  to  avail. himself  of  the 
right  to  be  sw  orn  and  testify  in  his  own  behalf  the  legis- 
lature has  declared  shall  ci-eate  no  presiumption  against 
liim,  and  that  no  reference  shall  be  made  to  it,  nor  any 
comment   upon   such    neglect   or   refusal.     Certainly    it 
would  be  reversible  error  for  the  pi^osecuting  officer  to 
allude  to  the  fact  that  the  defendant  had  failed  to  be 
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sworn,  or  for  the  judge  to  refer  to  it,  or  comment  upon 
such  omission  in  his  instructions  unless  explained  to  the 
jury  in  the  same  connection  by  a  direction  that  the  omis- 
sion to  be  a  witness  created  no  presumption  of  guilt 
against  the  accused,  or  by  the  use  of  some  other  equiva- 
lent statement  of  the  effect  of  the  statute.  When  a  pris- 
oner is  not  sworn  it  is  the  duty  of  the  court  to  inform  the 
jury,  if  requested  to  do  so,  that  they  are  not  to  draw  any 
inference  of  guilt  from  the  fact  that  he  did  not  testify. 
If  the  jury  in  the  case  at  bar  had  not  been  so  directed,  they 
might  have  regarded,  as  a  criminating  circumstance,  the 
fact  that  he  had  not  been  sworn.  The  instruction,  instead 
of  being  prejudicial  to  the  accused,  was  favorable  to  him. 
The  Minnesota  case*  cited  by  counsel  is  predicated  upon 
a  law  materially  different  from  the  section  of  the  statute 
of  this  state  relating  to  the  question  of  a  defendant  being 
sworn  in  his  own  behalf  on  a  criminal  trial.  In  that  state 
the  court  as  well  as  the  prosecuting  attorney  is  prohib- 
ited by  express  statutoiy  provision  from  making  any  ref- 
erence or  comment  upon  the  neglect  or  refusal  of  de 
fendant  to  testify.  Our  statute  is  not  .so  broad.  It  does 
not  forbid  the  trial  court  from  stating  the  fact  of  the 
omission  to  testify,  and  informing  the  jury,  in  the  same 
connection,  that  no  presumption  of  guilt  should  be  in- 
dulged from  such  omission  or  neglect  The  statute  of 
Illinois  upon  the  subject  provides:  "A  defendant  in  a 
criminal  ca^e  or  proceeding  shall  at  his  own  request  bo 
deemed  a  competent  witness,  and  his  neglect  to  testify 
shall  not  create  a  presumption  against  him,  nor  shall  th(^ 
court  permit  any  reference  or  comment  to  be  made  to  oi 
upon  such  neglect."  The  supreme  court  in  that  state,  in 
Farrell  v.  People^  2A  N.  E.  Rep.,  423,  construing  said 
statute,  which  is  almost  in  the  same  language  as  our  own, 
held:  "When  defendant  does  not  testify,  it  is  reversible 
error  to  refuse  to  instruct  the  jury  that  no  presumption  of 
guilt  should  be  indulged  against  him  on  that  account." 
There  was  no  prejudicial  error  in  giving  the  tenth  in- 
struction in  the  case  before  us. 
•Btate  V,  Pearce,  57  N.  W.  Rep.,  652^ 
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The  next  assignment  relates  to  the  failure  of  the  eourt 
to  instruct  the  jury  upon  the  defense  of  an  alibi.  No 
instruction  having  been  requested  upon  this  branch  of 
the  case,  error  cannot  be  successfully  assigned  upon  the 
omission  of  the  court  to  instruct  the  jury  on  the  law  of  an 
alibi.  {Hill  t\  State,  42  Neb.,  503;  Hotish  v.  State,  43  Neb., 
163;  Metz  v.  State,  46  Neb.,  552;  Pjarrou  v.  State,  47  Neb., 
294.) 

We  have  carefully  considered  the  other  assignments  of 
error  which  relate  to  the  rulings  of  the  court  upon  the 
admission  of  testimony  and  find  nothing  therein  prejudi- 
cial to  the  rights  of  the  accused.    The  judgment  is 


Affiraced. 


W.  E.  Dorrington  bt  Aii.  v.  John  W.  Powell. 

Filed  Ootobeb  20,  1897.    No.  7498. 

1.  Factors  and  Brokers:  Contract  to  Make  Sale:  Compensation. 
In  an  action  for  the  recovery  of  an  agreed  compensation  to  be 
paid  on  the  making  of  a  sale  or  disposition  of  property,  a  broker 
is  not  entitled  to  recover  for  merely  finding  a  purchaser,  wltae 
the  sale  failed  of  consummation. 

2. : :  .    A  party  cannot  recover  on  a  qttantum  memU 

where  he  pleads  and  relies  on  the  trial  solely  upon  a  special  con- 
tract. 

Error  from  the  diBtrict  court  of  Richardson  county. 
Tried  below  before  Babgook,  J.    Reversed. 

Reavis  d  Reavis,  for  plaintiffs  in  error. 

F.  Martin,  contra. 

Ryan,  O. 

As  this  case  was  tried  m  the  district  court  of  Rich- 
ardson county  on  the  same  pleadings  that  it  had  been 
determined  upon  in  the  county  court  of  that  county,  it 
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will  be  necessary  to  describe  them  but  once  in  a  general 
way.  John  W.  Powell,  by  his  petition,  claimed  of  the 
defendants,  W.  E.  Dorrington  and  David  D.  Keavis,  part- 
ners doing  business  under  the  firm  name  of  Dorrington  & 
Keavis,  the  sum  of  $225,  with  interest.  His  cause  of  ac- 
tion was  stated  in  the  following  language :  "On  the  10th 
day  of  January,  1893,  the  plaintiff  entered  into  the  service 
of  the  defendants  at  their  request  as  agent  to  sell  and 
dispose  of  cei'tain  goods  of  the  value  of  $8,000,  there  in  a 
storeroom  in  the  city  of  Falls  CJity,  Richardson  county, 
Nebraska,  for  which  the  defendants  agreed  to  pay  the 
plaintiff  the  sum  of  $225.  The  plaintiff  sold  said  goods 
for  the  benefit  of  the  defendants  and  has  duly  performed 
all  the  conditions  in  the  contract  on  his  part  to  be  per- 
formed.'' Following  the  above  averments  there  were  al- 
legations of  a  refusal  to  pay,  and  a  prayer  for  judgment 
in  the  sum  of  |225  and  interest  The  answer  was  a  gen- 
eral denial.  There  was  a  verdict  and  judgment  in  favor 
of  Powell  in  the  sum  of  $112.50,  for  the  reversal  of  which 
judgment  Dorrrington  &  Reavis  have  prosecuted  error 
proceedings  to  this  court. 

On  the  trial,  to  sustain  his  action,  Powell  introduced 
in  evidence  a  paper  of  which  the  following  is  a  copy: 

"This  agreement,  made  this  10th  day  of  July,  1893,  be- 
tween W.  E.  Dorrington  and  David  D.  Reavis,  of  the  first 
part,  and  F.  S.  Oolby,  witnesseth:  That  said  first  party 
agrees  to  sell  to  said  second  party  their  full  stock  of  fur- 
niture, carpets,  coffins  and  hearse,  and  all  undertaker's 
goods  at  wholesale  cash  prices,  including  hearse,  and  on 
all  damaged  goods  a  reduction  shall  be  made  in  proper- 
tion  to  the  amount  of  the  damages;  and  second  party 
agrees  to  pay  for  the  same  as  follows:  Said  first  party  to 
have  the  option  of  taking  all  of  three  sepai'ate  tracts  of 
land  in  Kansas,  described  as  follows,  to- wit:  South  ^  of 
the  southwest  ^  sec.  2,  and  the  E.  i  of  the  S.  E.  J 
of  section  3,  town  2,  south  of  range  25,  west.  Cash.  160 
acres  in  Norton  Co.  at  $2,000  for  said  i  sec.,  subject  to  a 
mortgage  of  $1,200  (the  R,  G.  Doom  place,  6  miles  south- 
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east  of  Kanona).  Cash.  160  acres  near  Kanona,  De- 
catur Co.  at  112.50  per  acre  (south  i  of  S.  W.  i  &  N.  E.  i 
of  the  S.  W.  i  and  the  southeast  of  the  N.  W.  i,  sec.  9, 
town  2,  south  of  range  29).  Cash.  160  acres  near  Ober- 
lin,  Decatur  Co.,  at  $8  per  acre.  Said  two  last  pieces 
are  clear  of  incumbrances.  Also  a  house  and  two  lots  in 
Lincoln,  Neb.,  described  as  follows:  Lots  5  and  6,  block 
88,  University  Place,  Lincoln,  Neb.,  at  |3,000,  clear.  Of 
the  said  house  and  lots  below  trade  of  land — ^and  the  bal- 
ance over  and  above  such  amounts  and  up  to  the  invoice 
of  said  store,  to  be  paid  in  cash  by  the  second  party,  it  is 
understood  that  all  over  tlie  [)r()perty  and  $2,500  cash, 
said  Dorrington  and  Reavis  will  take  good  secured  notes. 
Said  invoice  to  be  made  and  this  ccmtract  carried  out 
as  soon  as  said  first  party  can  personally  examine  said 
property  and  the  said  invoi(*e  be  made. 

"Each  of  said  parties  hereto  agi'ee  to  place  in  the  hands 
of  J.  W.  Powell  the  sum  of  |100,  which  sum  shall  be  for- 
feited by  the  party  refusing  to  exe<nite  this  contract,  and 
be  paid  by  said  Powell  to  the  party  willing  to  carry  out 
this  contract.  ♦  •  ♦  The  price  of  all  goods  that  can- 
not be  agreed  upon  shall  be  left  to  some  wholesale  furni- 
ture house.     Hearse  to  be  taken  at  the  present  value. 

"w.  e.  dorrington. 

"David  D.  Eeavis. 

"S.  F.  OOLBY. 

"Witness:  John  W.  Pow^ell. 

"We,  the  undersigned,  agree  to  take  the  Lincoln  prop- 
erty and  one  hundred  and  sixty  acres  north  of  Oberlin, 
Kansas,  Decatur  Co.,  as  looke<l  at  and  above  described. 

"DouRixGTON  &  Reavis, 

"By  W.  E.  DORRINGTON." 

It  is  observable  that  tlie  value  of  the  property  to  be 
transferred  to  Colby  was  not  fixed  by  the  above  agree- 
ment. That  fact  was  af tei-wards  to  be  determined.  The 
property  itself  was  described  in  general  terms,  and  when 
the  parties  attempted  to  fix  values  there  arose  a  dispute 
as  to  whether  or  not  certain  propeily  which  Dorrington 
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&  Beavis  insisted  Oolby  should  take  was  within  the  scope 
of  the  general  terms  above  noted.  This  property  was  a 
hearse,  house,  refrigerator,  and  some  walnut  lumber. 
While  this  property  does  not  seem  to  have  been  of  great 
value,  the  difference  in  respect  to  it  prevented  the  con- 
summation of  the  sale.  Plaintiff  alleged  that  the  prop- 
erty sold  was  of  the  value  of  $8,000,  and  certainly  by  this 
statement  he  at  least  should  be  bound.  Dorrington  & 
Reavis  agreed  to  accept  the  160  acres  near  Oberlin  at  f  8 
per  acre,  and  the  Lincoln  property  at  a  valuation  of 
13,000.  This  covered  $4,280  of  the  consideration  to  be 
paid  by  Oolby.  He  was  also  to  pay  $2,500  in  cash.  Thia 
made  the  amount  as  to  which  the  media  of  payment  wa« 
agreed  upon  $6,780.  The  balance  of  the  consideration 
(which,  under  the  averments  of  the  plaintiff's  petition, 
must  be  assumed  to  be  at  least  $1,220)  Dorrrington  & 
Reavis  agreed  to  take  in  good  secured  notes.  In  view  of 
these  matters  of  difference,  the  contract  to  sell  was  not 
complete.  In  Wallingford  v.  Burt^y  15  Neb.,  204,  the  prin- 
ciples applicable,  as  stated  in  the  syllabus,  are  in  this 
language:  "When  anything  remains  to  be  done  between 
the  buyer  and  seller  before  the  goods  are  to  be  delivered, 
a  present  right  of  property  does  not  attach  in  the  buyer. 
An  agreement  to  sell  and  transfer  property  at  prices  to 
be  afterwards  determined  is  an  executory  contract."  The 
jury  were  instructed,  in  effect,  that  if  the  agreement  be- 
tween plaintiff  and  defendants  was  that  plaintiff  should 
find  a  purchaser  for  or  make  a  sale  of  the  property,  plain- 
tiff would  be  entitled  to  recover  the  usual  or  regular  com- 
mission paid  for  finding  such  purchaser  or  making  such 
sale.  This  was  erroneous  in  two  respects.  There  was 
in  the  petition  no  averment  of  a  contract  to  find  a  pur- 
chaser. The  undertaking  of  plaintiff,  as  he  himself  de- 
scribed it,  was  to  sell  and  dispose  of  the  property.  The 
instruction  therefore  recognized  a  right  of  recovery  for 
services  for  the  rendition  of  which  plaintiff  had  asserted 
no  claim.  Again,  the  right  of  recovery  was  in  the  peti- 
tion based  solely  on  a  special  contract  which  was  pleaded, 
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and  under  these  issues  an  inquiry  as  to  the  usual  or  regu- 
lar commission  on  sales  was  wholly  irrelevant.  {Imhoff 
V.  H(ni8€y  36  Neb.,  28;  Pmoder  River  Live  Stock  Co.  v.  Lamb, 
38  Neb.,  339;  Mayer  v.  Ver  Brych,  46  Neb.,  221;  Stm**  v. 
Brown,  46  Neb.,  230.) 

Because  of  the  errors  indicated,  the  judgment  of  the 
district  court  is  reversed  and  the  cause  is  remanded  f6r 
further  proceedings. 

BbYBRSBD  Al<n>'DISMISSIID. 
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Gage  County  v.  J.  E.  HiiJi  bt  Aii. 

FmcD  OcTOBEB  20«  1897.    No.  7608. 

Orders  of  County  Boards  in  Passing  on  Claims:  Gonclttbtvenisss. 
The  facta  and  questions  of  law  In  this  case  are  in  aU  respects 
similar  to  those  in  Sioux  City  v.  Jameson,  43  Neb..  265,  and,  on  the 
authority  of  that  case  and  of  others  cited  which  approve  its  doc- 
trine, the  judgment  of  the  district  court  rendered  herein  is 
affirmed. 

Error  from  the  district  court  of  Gage  county.  Tried 
below  before  Babcock,  J.    Affirmed. 

R.  W.  SaUuy  for  plaintiflf  in  error. 

OriggSy  Rinaker  &  Bibb,  contra. 

Btan,  C. 

This  action  was  brought  in  the  district  court:  of  Gage 
county  on  the  official  bond  of  J.  E.  Hill  as  county  clerk 
of  said  county  for  his  alleged  failure  to  account  for  and 
pay  over  the  fees  of  his  office  in  excess  of  the  sum  of 
f 4,200,  the  amount  which  he  might  lawfully  retain  for 
the  compensation  of  himself  and  his  deputy.  In  the  an- 
swer there  were  averments  that  said  Hill,  during  the 
entire  period  of  his  office,  had  made  full  and  complete 
settlements  with  the  county  board  of  said  county  while 
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such  board  was  in  session,  and  had  fully,  completely, 
accurately,  and  faithfully  accounted  to  the  said  board 
for  the  several  sums  for  which  the  action  was  brought; 
that  the  amounts  ascertained  on  said  settlements  to  be 
due  from  said  Hill  had  been  paid  by  said  Hill  to  the  per- 
son and  officers  entitled  to  receive  the  same,  and  that  he 
had,  at  the  termination  of  his  term  of  office,  fully  ac- 
counted for  aJl  sums  found  by  said  board  to  be  in  his 
hands,  and  by  said  board  he  had,  at  the  expiration  of  his 
said  term  of  office,  been  discharged  for  all  moneys,  fees, 
and  warrants  received  by  him  during  the  term  of  his 
office. 

There  was  a  general  demurrer  to  this  answer,  which 
was  overruled,  and  the  county  electing  to  stand  thereon 
there  was  a  judgment  for  the  defendants  dismissing  the 
action.  The  contentions  of  the  county  presented  by  its 
petition  in  error  are  fully  met  by  fifioua?  County  v.  Jameson^ 
43  Neb.,  265,  and  the  cases  therein  cited,  as  well  as  by  the 
subsequently  considered  cases  of  Heald  v.  Polk  County ^  46 
Neb.,  28;  Ragoss  v.  Cuming  County y  46  Neb.,  36;  State  v. 
Ymcentf  46  Neb.,  408.  The  judgment  of  the  district  court  is 

Affirmed. 


S.  R.  Smith  v.  People's  Building,  Loan  &  Savings 

Association. 

Filed  October  20«  1897.    No.  7493. 
Affirmance  In  Absence  of  a  Transcript  of  the  Proceeding^  Below. 

EtRROR  from  the  district  court  of  Eed  Willow  county. 
Tried  below  before  Welty,  J.    Affirmed. 

W.  R.  StarVy  for  plaintiff  in  error. 

W.  8.  Morlauy  contra. 
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Ryan,  C. 

As  there  is  in  the  record  of  this  court  nothing  even  pur- 
porting to  be  a  transcript  of  the  pleadings  filed  in  this 
(*ase  in  the  district  court  of  Red  Willow  county,  the  errors 
assigned  by  the  plaintiff  in  error  cannot  be  considered. 
{Moore  v,  Watennan,  40  Neb.,  498;  Bell  v.  BelleVy  40  Neb., 
501;  aSVAooZ  District  v.  Cooper ^  44  Neb.,  714.)  The  judg- 
ment of  the  district  court  is  therefore 

Affirmed. 


J.  L.  Moore  v.  Franklin  Boyer  bt  al. 

Filed  October  20, 1897.    No.  7516. 

• 

Judicial  Sale  After  Payment  of  Judgment:  Confirmation.  Where 
the  Judfqnent  defendant  paid  to  the  clerk  of  the  district  court  the 
entire  amount  necessary  to  satisfy  a  Judgment  which  has  been 
rendered  by  such  court,  and  such  payment  was  so  received  by  said 
clerk,  by  whom,  however,  no  discharge  of  Judgment  was  entered, 
held,  that  of  the  sheriff's  sale  subsequently  made  to  the  Judgment 
plaintiff  by  virtue  of  said  Judgment  as  though  unpaid,  confirmation 
was  properly  refused. 

Error  from  the  district  court  of  Dawes  county.  Tried 
below  before  Bartow,  J.    Affirnu^d. 

W.  W.  Wood  and  Stexoart  d  Hunger j  for  plaintiff  in  error. 

/.  N,  Harbavgh  and  Bane  d  Altschuler,  contra. 

Ryan,  O. 

There  was  a  decree  of  foreclosure  in  this  case  in  the 
district  court  of  Dawes  county,  followed  in  due  time  by  a 
request  for  stay.  Before  the  expiration  of  the  period  of 
stay  fixed  by  statute  the  full  amount  of  the  judgment, 
interest,  and  costs  were  paid  to  the  clerk  of  said  district 
court.  The  payment  noted  was  never  credited  on  the 
judgment  of  foreclosure,  but  the  clerk  absconded  without 
having  paid  the  amount  received  for  plaintiff.     When  the 
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period  of  stay  expired  the  order  of  sale  was  placed  in  the 
hands  of  the  sheriflf,  by  whom  the  lands  described  in  the 
decree  were  advertised  and  sold  to  the  plaintiff.  C5on- 
firmation  was  resisted  because  the  sale  had  been  made 
to  plaintiff  on  a  judgment  which  at  the  date  of  the  sale 
had  been  fully  satisfied.  The  district  court  refused  to 
confirm  the  sheriff's  sale  and  this  error  proceeding  is 
prosecuted  to  reverse  the  order  of  refusal. 

In  McDo7iald  v.  AtkinSj  13  Neb.,  568,  it  was  held  that 
the  receipt  of  money  by  a  clerk  of  a  court  of  record  upon 
a  judgment  in  his  office  is  an  official  act,  and  that  the 
failure  to  faithfully  account  for  such  money  so  received 
by  him  is  breach  of  his  bond  for  which  his  sureties  thereon 
are  liable.  This  being  true  it  necessarily  follows  that 
the  payment  to  the  clerk  in  this  case  operated  to  dis- 
charge the  judgment  on  which  the  money  was  paid,  even 
though  the  payment  wasi  made  to  him  in  a  bank  whither 
he  had  gone  to  receive  it.  The  order  of  the  district  court 
denying  confirmation  is  therefore 

Affirmed. 
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Filed  Octobeb  20, 1897.    No.  7492.  »  687 


1.  Judgment:  Timb  Lien  Attaches:  Lien  op  Mortgage.  A  term  of  a 
district  court  began  on  the  20th  of  November,  during  which  a 
judgment  was  rendered,  not  by  confession,  in  an  action  com- 
menced prior  to  the  beginning  of  the  term.  During  said  term, 
but  before  the  rendition  of  the  Judgment,  the  judgment  debtor 
mortgaged  his  real  estate.  Held  (1)  That  the  lien  of  the  judgment 
attached  against  the  real  estate  of  the  judgment  debtor  on  the 
20th  day  of  November;  (2)  that  the  lien  of  the  judgment  was' 
prior  to  the  lien  of  the  mortgage,  though  the  latter  was  filed  for 
record  prior  to  the  date  of  the  rendition  of  the  judgment.  Nor- 
folk State  Bank  v.  Murphy,  40  Neb.,  735,  followed. 


2. :  :   :   Subrogation.    Such  judgment  was  a  lien 

upon  lands  not  covered  by  the  mortgage,  and  the  judgment  cred- 
itor, with  notice  of  the  existence  of  the  mortgage,  released  from 
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the  lien  of  his  judgment  lands  not  covered  by  the  mortgage  of 
value  sufficient  to  satisfy  his  judgment.  At  no  time  prior  to  the 
judgment  creditor's  releasing  the  lands  from  the  lien  of  his  judg- 
ment was  he  notified  by  the  mortgagee  that  he  would  be  required 
or  expected  to  collect  his  judgment  from  the  lands  of  the  debtor 
upon  which  the  mortgage  was  not  a  lien.  Held,  That  the  mort- 
gagee was  not  entitled  to  be  subrogated  to  the  first  lien  of  the 
judgment  creditor  against  the  land  coyered  by  the  mortgage. 

Appeal  from  the  district  court  of  Hall  county.  Heard 
below  before  KjSNDAiii,  J,    Affirmed. 

Oeorge  H.  Thummely  for  appellant. 

References:  2  Pomeroy,  Equity  Jurisprudence,  sec.  592; 
Lfodge  v.  SimontoUj  2  P.  &  W.  [Pa.],  439;  Tardy  v.  Morgatij 
3  McLean  [U.  S.],  358;  Hill  v.  Epley,  7  Caaey  [Pa,],  331; 
May  V.  Hanks,  Phillips  Eq.  [N.  Car.],  310;  Knapp  v.  Bai- 
ley, 79  Me.,  196;  Mulliken  v.  Graham^  72  Pa.  St,  484;  Cur- 
tis V.  Mufkdyf  3  Met  [Mass.],  405;  Inglehart  v.  Crane,  42  111., 
261. 

jB.  R.  Hofth,  W.  H.  Thompson^  W.  H.  Piatt,  Charles  G. 
Ryan,  Abbott  &  Caldwell,  and  W.  A.  Prince,  contra. 

Kagan,  O. 

This  is  an  appeal  from  a  decree  of  the  district  court  of 
Hall  county.  The  undisputed  facts  are  briefly  afi  follows: 
On  November  20,  1893,  A.  H.  Baker  owned  certain  real 
estate  in  Hall  county.  On  tliat  date  was  begun  a  term 
of  the  district  court  of  said  county.  During  the  term  a 
judgment  was  rendered  against  Baker  in  favor  of  the 
Security  National  Bank.  The  judgment  was  not  by  con- 
fession and  the  action  in  which  it  was  rendered  was  not 
(commenced  at  or  during  the  term  at  which  the  judgment 
was  rendered.  On  December  2,  1893,  Baker  mortgaged 
certain  real  estate  in  said  Hall  county  to  A.  W.  Ocobock, 
which  mortgage  was  duly  filed  in  the  oflftce  of  the  reg- 
ister of  deeds  of  said  county  on  said  date.  Subsequent  to 
the  filing  of  Ocobock's  mortgage  the  bank  released  from 
the  lien  of  its  judgment  a  large  amount  of  real  estate  sit- 
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uate  in  Hall  county  belonging  to  Baker,  and  which  real 
estate  was  not  covered  by  the  Ocobock  mortgage.  The 
value  of  the  real  estate  released  by  the  bank  from  the  lien 
of  its  judgment  exceeded  the. amount  of  its  judgment 
agaiuBt  Baker.  At  the  time  the  bank  released  these 
lands  from  its  judgment  lien  it  had  no  actual  knowledge 
of  the  existence  of  the  Ocobock  mortgage.  Ocobock  at 
no  time  prior  to  the  bank's  releasing  its  judgment  liens 
notified  it  that  he  desiired  it  would  first  exhaust  its  liens 
upon  the  lands  of  Baker  not  covered  by  his  mortgage;  nor 
that  he  should  require  it,  the  bank,  to  first  exhaust  the 
lands  of  Baker  on  which  he,  Ocobock,  had  no  lien.  The 
lands  covered  by  the  Ocobock  mortgage  are  not  of  suflfi- 
cient  value  to  pay  the  debt  secured  and  the  bank^s  judg- 
ment. 

During  the  month  of  December,  1893,  one  Vest  was  the 
cashier  and  managing  officer  of  the  bank.  During  that 
month  there  was  a  daily  publication,  or  "daily  report," 
circulated  among  subscribers  in  the  city  of  Grand  Island, 
where  the  bank  was  situated,  of  the  ti'ansactions  occur- 
ring the  previous  day  in  the  office  of  the  register  of  deeds, 
so  far  as  the  same  affected  conveyances  and  incum- 
brances of  real  estate.  This  daily  publication,  or  report, 
gave  the  names  of  the  grantors  and  mortgagors,  grantees 
and  mortgagees,  the  character  and  date  of  the  instru- 
ment, the  consideration  for  the  conveyance,  and  a  de- 
scription of  the  real  estate  incumbered.  The  cashier  of 
the  bank  was  a  subscriber  to  this  publication.  The  fact 
of  the  making  of  the  mortgage  by  Baker  and  wife  to 
Ocobock  was  set  out  in  the  publication,  and  this  publi- 
cation the  casiliier  of  the  bank  saw  and  read  prior  to  the 
date  of  releasing  the  bank's  judgment  lien  on  the  lands 
of  Baker  not  covered  by  the  Ocobock  mortgage.  Ocobock 
brought  suit  to  foreclose  his  ftiortgage  and  made  the 
bank  a  party  defendant.  The  bank  filed  a  cross-petition 
setting  up  its  judgment  and  claimed  a  first  lien  upon  the 
real  estate  described  in  Ocobock's  mortgage.  The  latter 
claimed  that,  by  reason  of  the  bank's  having  released 
33 
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from  the  lien  of  its  judgment  lands  of  Baker  not  coveriHl 
by  his  mortgage  of  greater  value  than  the  amount  of  the 
bank's  judgment,  he  was  entitled  to  be  subrogated  to  the 
bank's  lien  upon  the  lands  of  Baker  covered  by  the  mort- 
gage. The  district  court  decreed  that  the  bauk  was  enti- 
tled to  a  first  lien  ujwn  the  mortgaged  real  estate  ajid 
Ocobock  has  appealed.  The  decree  of  the  district  court 
is  right, 

1.  The  judgment  of  the  bank  not  being  by  confession, 
and  having  been  rendered  in  an  action  commenced  prior 
to  the  beginning  of  the  term  ar  which  the  judgment  was 
rendered,  lxH*ame  a  lien  upon  the  lands  of  Baker  situate 
in  Hall  countv  fi-om  and  after  the  first  dav  of  the  term 
of  court  at  which  the  judgment  was  rendered,  namely, 
November  20,  1893,  and  such  a  lien  w.as  a  superior  lien  to 
the  mortgage  of  Ocobock  filed  December  2,  1893,  though 
the  mortgage  was  filed  before  the  date  the  judgment  was 
actually  rendered.  (See  Code  of  Civil  Procedure,  sec.  477; 
Nmiolk  t^tate  Bank  r.  Murphij,  40  Neb.,  735.) 

2.  It  is  a  general  rule  that  if  a  creditor  having  a  choice 
of  two  funds  should,  c^mtrary  to  equity,  so  exercise  his 
legal  rights  as  to  exhaust  that  fund  to  which  only  other 
creditors  can  resort,  then  those  other  creditors  will  be 
placed  by  a  court  of  equity  in  his  situation  so  far  as  he 
has  applied  their  fund  to  the  satisfaction  of  his  claim. 
(Chief  Justice  Marshall  in  Alston  r.  Munford,  1  Bro<*k.  [U. 
S.],  279.  See,  also,  Chccscbrough  v.  MiUard,  1*  Johns.  Ch. 
[N.  Y.],  409;  Ir/hhart  v.  Crane,  42  111.,  201;  Ilosmer  r. 
Campbell,  98  111.,'  572.) 

3.  The  record  of  Ocobock's  mortgage  was  not  con- 
structive notice  of  its  existence  to  the  bank.  The  bank 
was  not  charged  with  notice  of  deeds  or  mortgages  affect- 
ing the  real  estate  upon  which  its  judgment  was  a  lien 
filed  for  re(*ord  subsequent  to  Novemlna*  20,  1893.  The 
registiy  laws  apply  to  subsequent  purcliasers  and  in- 
cumbrancers only.  {Uosmcr  v.  Campbell,  98  111.,  572.)  And 
paradoxical  as  it  may  seem,  the  bank  was  a  prior  incum- 
brancer of  this  land  to  Ocobock,  though  its  judgment  was 
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not  rendered  until  after  the  filing  of  Ocobock's  mortgage. 
This  is  because  the  statute  makes  a  judgment  not  ren- 
dered by  confession,  and  not  rendered  at  the  same  term 
of  court  at  which  the  action  is  brought,  a  lien  upon  the 
lands  of  the  judgment  debtor  from  the  first  day  of  the 
term  of  court  at  which  the  judgment  is  rendered,  and 
parties  dealing  with  real  estate  are  charged  with  notice 
of  pending  suits  against  their  grantor  in  the  district 
courts  of  the  county  where  the  land  is  situate. 

4.  We  do  not  decide  whether  the  bank  had  notice  of 
the  existence  of  Ocobock's  mortgage  prior  to  the  date  it 
released  Baker's  lands  from  the  lien  of  its  judgment,  be- 
cause its  cashier  subscribed  for  and  read  the  daily  publi- 
cation of  the  transactions  occurring  in  the  office  of  the 
register  of  deeds,  but,  for  the  purposes  of  this  case,  as- 
sume that  it  had  such  notice.  For,  if  it  be  held  that  the 
taking  and  reading  of  this  daily  publication  by  the  cash- 
ier of  the  bank  was  notice  to  the  bank  of  the  Ocobock 
mortgage,  that  fact  would  not  entitle  the  appellant  to 
be  substituted  or  subrogated  to  the  first  lien  of  the  bank 
against  the  property  on  which  the  appellant  has  a  mort- 
gage. This  doctrine  of  subrogation  or  substitution  does 
not  flow  from  any  fixed  rule  of  law.  It  is  applied  by 
courts  of  equity  to  prevent  a  miscarriage  of  justice,  and 
it  is  a  familiar  principle  that  "he  who  asks  equity  must 
do  equity." 

As  already  stated,  Ocobock  neglected  to  notify  the 
bank  that  he  had  a  lien  upon  the  real  estate  on  which  the 
bank's  judgment  was  a  lien,  which  lien  was  subordinate 
to  the  bank's;  and  he  neglected  to  notify  the  bank 
that  he  desired  it  to  first  exhaust  the  real  estate  of 
Baker  upon  which  his  mortgage  was  not  a  lien  before 
going  upon  the  mortgaged  property;  nor  did  he  no- 
tify the  bank  that  it  would  be  required  or  expected  to 
exhaust  the  real  estate  upon  which  he,  Ocobock,  held  no 
lien.  Not  having  done  this  the  bank  has  not  been  guilty 
of  any  inequity  towards  Ocobock.  How  was  the  bank  to 
know  that  Oco  bock's  debt  was  unpaid,  or  that  the  real 
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estate  pledged  by  the  mortgage  was  not  sufficient  to  sat- 
isfy Ocobock's  debt  aa  well  as  the  bank^s  lien?    Ocobock 
was  a  subsequent  encumbrancer  upon  the  real  estate  on 
which  the  bank  had  a  lien.     He  was  charged  with  notice 
of  the  existence  of  this  judgment,  and  had  he  desired  that 
the  bank  first  exhaust  the  property  of  Baker,  not  incum- 
bered by  his  mortgage,  he  should  have  notified  that  fact 
to  the  bank;  and  then,  had  the  bank,  with  a  knowledge 
of  the  existence  of  Ocobock's  mortgage,  and  with  the 
knowledge  in  its  possession  that  he  required  it  to  first 
exhaust  the  property  of  Baker  not  covered  by  the  mort- 
gage, released  the  lands  from  the  lien  of  its  judgment, 
Ocobock  would  be  in  a  position  here  to  invoke  the  doc- 
trine of  subrogation,  or  substitution,  and  have  the  bank's 
lien  subrogated  to  the  lien  of  his  mortgage.     But  neither 
constructive  notice  nor  actual  knowledge  on  the  part  of 
the  bank  of  the  existence  of  Ocobock's  mortgage  was 
alone  sufficient  to  postpone  the  bank's  judgment  lien  to 
his  mortgage,  because  the  bank,  in  possession  of  such 
notice  or  knowledge,  released  certain  lands  of  Baker's 
from  the  lien  of  its  judgment-     Ocobock  being  a  subse- 
quent incumbrancer,  he  was  the  party  that  the  law  re- 
quired to  be  vigilant,  and  the  bank  waa  under  no  obli- 
gation to  inquire  of  him  as  to  the  amount  of  his  debt, 
the  sufficiency  of  the  security,  nor  whether  he  desired  it 
to  first  exhaust  its  lien  upon  lands  not  covered  by  its 
mortgage,  or  whether  he  desired  it  not  to  release  those 
lands  from  the  lien  of  its  judgment     Ocobock,  by  his 
laches,  has  forfeited  the  right  to  have  the  court  apply  to 
his  case  the  doctrine  of  subrogation.    {Clarke  v.  Bancroft^ 
13  la.,  320;  Ross  v.  Duggan,  5  Colo.,  85;  Iglehart  v.  Cranes 
42  111.,  261;    Hosmer  v.  Campbelly  98  111,,  572;    Taylor's 
Executors  v.  Maris^  5  Bawle  [Pa.],  50.)    The  decree  of  the 

district  court  is 

Affirmed. 
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NiBBRASKA  Wesleyan  University  v.  H,  Almbna 

Parker. 

Ptled  Ootober  20. 1897.    No.  7511. 

1.  Instructions:  PBiNCiPAii  and  Agent:  Authority  of  Agent.    Where 

it  is  souglit  to  hold  a  principal  liable  on  a  contract  made  by  his 
agent,  and  the  authority  of  the  agent  to  make  the  contract  Is  one 
of  the  issues  being  tried,  unless  there  is  some  evidence  to  show 
that  the  agent  had  authority  to  make  the  contract,  it  is  error  for 
the  court  to  Instruct  the  Jury  that  they  may  determine  whether 
the  agent  had  authority  to  make  such  contract. 

2.  Principal  and  Agent:  Ratification.    Where  it  is  sought  to  hold 

a  principal  liable  on  an  unauthorized  contract  of  his  agent,  and 
the  issue  is  whether  the  principal  ratified  the  contract,  it  is  error 
for  the  court  to  instruct  the  jury  thsit  they  may  find  that  the 
principal  by  his  acts  ratified  such  contract,  when  there  is  no  evi- 
dence that  the  principal  knew  of  the  existence  of  the  contract  at 
the  time  he  performed  the  acts  which  it  is  claimed  amounted  to 
a  ratification. 

Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Tibbets,  J.    Reversed. 

Stewart  &  Mvnger,  for  plaintiff  in  error. 

C.  M.  Parker  and  Joh/n  P.  Manile^  contra. 

Bagan,  O. 

In  the  district  court  of  Lancaster  county  Miss  H. 
Almena  Parker  sued  the  Nebraska  Wesleyan  University. 
Miss  Parker  claimed  in  her  petition  that  the  university 
employed  her  as  a  teacher  of  elocution  for  one  year  at  a 
salary  of  f  1,000;  that  she  had  rendered  the  services  for 
which  she  was  employed,  and  that  the  compensation  had 
not  been  paid.  She  had  a  verdict  and  judgment  and  the 
university  brings  the  case  here  for  review  on  error. 

1.  The  university  is  an  educational  institution  incorpo- 
rated under  the  laws  of  this  state.     Its  affairs  are  man- 
aged by  a  board  of  trustees.    One  Oeighton  was  a  mem 
ber  of  this  board  of  trustees  and  was  the  chancellor,  <>i- 
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chief  officer,  of  the  university.  The  chancellor  was  ap- 
pointed one  of  a  committee  of  three  to  select  professors 
for  the  university  upon  examination  of  applications  on 
file,  and  to  report  to  the  board  of  trustees.  This  board  of 
trustees  was  by  the  charter  of  the  institution  invested 
with  the  power  to  employ  professors  and  fix  their  salaries. 
The  chancellor,  as  chairman  of  the  committee  appointed 
to  recommend  teachers,  reported  to  the  board,  in  effect, 
that,  subject  to  its  order,  he  had  employed  Miss  Parker  as 
a  teacher  in  elocution  for  one  year;  that  the  university 
was  not  to  pay  her  any  salary  but  that  whatever  charges 
were  made  to  students  for  elocution  lessons  should  be 
turned  into  the  treasuiy  of  the  university  and  Miss  Par- 
ker should  be  entitled  to  these  fees  and  should  take  the 
same  in  full  compensation  for  the  services  she  might  ren- 
der as  a  teacher  of  elocution;  or,  to  use  the  language  of  the 
board  of  trustees,  the  chair  of  elocution  was  to  be  "self- 
sustaining."  The  university  contended  that  the  services 
rendered  by  Miss  Parker  were  rendered  under  this  con- 
tract. On  the  other  hand  Miss  Parker  contended  that  she 
entered  into  a  contract  with  the  chancellor  as  a  member 
of  the  committee  to  employ  teachers,  in  and  by  which  she 
was  to  serve  the  university  one  year  as  a  teacher  of  elocu- 
tion and  was  to  be  paid  therefor  a  salary  of  |1,000.  The 
jury  found  that  Miss  Parker's  version  of  the  contract  was 
the  correct  one  and  the  evidence  abundantly  sustains  the 
finding  made.  Counsel  for  the  university  do  not  call  in 
question  the  sufficiency  of  the  evidence  to  sustain  the 
finding  of  the  jury  on  this  point. 

2.  The  evidence  in  behalf  of  Miss  Parker  all  tended  to 
show  that  the  contract  between  her  and  the  university 
was  made  on  behalf  of  the  latter  by  its  chancellor  and 
by  no  one  else;  and  one  of  her  contentions  was  that  he 
had  authority  to  make  this  contract  Another  one  of 
her  contentions  was  that,  if  he  made  the  contract  without 
authority,  the  university  had  ratified  it;  while  the  uni- 
versity contended  that  the  chancellor  had  no  authority 
to  make  the  contract  and,  if  he  did  make  it,  the  univei-?ity 
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had  never  ratified  it.  The  district  court  on  its  own  mo- 
tion instructed  the  jury  that,  if  it  found  the  chancellor 
had  entered  into  the  contract  with  Miss  Parker,  as  she 
claimed,  and  if  it  further  found  that  the  chancellor  was 
authorized  and  empowered  by  the  university  to  make  this 
contract,  then  the  university  would  be  bound.  There  is  no 
objection  to  the  instruction  as  a  matter  of  law,  but  the 
trouble  with  it  is  there  was  no  evidence  on  w^hicli  to  base 
it.  The  undisputed  evidence  in  the  record  is  that  neither 
by  the  charter,  by-laws,  nor  board  of  trustees  of  the  uni- 
versity, was  the  chancellor  invested  with  authority  to  em- 
ploy teachei-s.  The  extent  of  his  authority  was  to  rec- 
ommend teachers  to  the  board  of  trustees. 

By  another  instruction,  the  district  court  told  the  jury 
that  if  they  should  find  the  chancellor  and  Miss  Parker 
made  the  contract  which  the  latter  claimed,  and  the  chan- 
cellor  was  not  authorized  to  make  such  a  contract,  still 
the  university  would  be  liable  on  the  contract  if  the  jury 
should  find  that  its  board  of  trustees  ratified  the  same. 
This  instruction  as  a  proi>osition  of  law  is  unobjectiona- 
ble, but  we  have  looked  in  vain  throughout  this  record 
for  one  word  of  evidence  whi(*h  even  tends  to  show  that 
the  board  of  trustees  ever  had  any  knowledge,  until  after 
this  suit  was  brought,  that  the  chancellor  had  made  the 
contract  with  Miss  Parker,  which  she  alleges  he  made 
and  which  the  juiy  has  found  he  did  make.  Since  it  was 
e.ought  to  hold  the  university  liable  on  the  contract  made 
by  its  chancellor  on  the  theory  of  a  ratification  of  that 
conti'uct,  the  giving  of  the  last  instruction  was  preju- 
dicially erroneous,  as  the  juiy  may  have  concluded,  and 
probably  did  conclude,  that  because  Miss  Parker  had 
served  the  university  for  a  year  with  the  knowledge  and 
consent  of  the  board  of  trustees,  thei^fore  they  had  rati- 
fied the  contract  made.  The  fact  that  Miss  Parker  served 
the  universitv  as  a  teacher  of  elocution  for  a  year  does 
not  alone  justify  the  inference  that  the  board  of  trustees 
knew  of  the  contract  existing  between  her  and  the  chan- 
cellor.    When  it  is  sought  to  estop  a  principal  because  of 
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his  ratification  of  an  unauthorized  act  of  his  agent  it  is 
not  enough  to  show  that  he  has  in  some  manner  approved 
of  the  act,  but  it  must  be  made  to  appear  that  such  ap- 
proval was  w^ith  knowledge  of  what  the  agent  had  done 
and  promised  in  the  premises  on  behalf  of  his  principal. 
{Cram  v.  Sickel,  51  Neb.,  828,  and  eases  there  cited.)  The 
board  of  trustees  did  know  that  Miss  Parker  was  teaching 
elocution  in  the  university.  Thej'  knew  that  her  employ- 
ment had  been  recommended  by  the  chancellor,  but  they 
did  not  know  at  any  time  until  after  her  employment 
terminated  of  the  existence  of  the  contract  which  she 
pleads  in  this  action.  The  judgment  of  the  district  court 
is  reversed. 

Reversed  and  bemanded. 


Peter  Head  v.  Jacob  Levy  et  al. 

Filed  October  20, 1897.    No.  7504. 

1.  Justice  of  the  Peace:  Issuance  of  Attachment  Without  Bond: 

Damages.  A  justice  of  the  peace  who  issues  an  order  of  attach- 
ment against  a  resident  of  the  state,  without  an  undertaking 
therefor  first  having  been  executed,  is  liable  for  nominal  damages 
to  the  defendant  in  such  attachment,  although  the  latter  suffer 
no  actual  injury  therefrom. 

2.  Change  of  Venue:  Costs:  Justice  of  the  Peace:   Malfeasance. 

Where  a  change  of  venue  is  granted  by  a  justice  of  the  peace  on 
application  of  the  defendant,  such  Justice  can  tax  to  such  defend- 
ant only  "costs  which  have  accrued  for  issuing  subpoenas  for  wit- 
nesses and  service  thereof,  witness  fees,  and  costs  of  the  justice 
for  transferring  the  cause  to  the  docket  of  the  other  Justice." 
(Code  of  Civil  Procedure,  sec.  958.) 

Error  from  the  district  court  of  DoiiglaB  county. 
Tried  below  before  Ambrose,  J.    Reversed. 

F.  W.  Fitch^  for  plaintiff  in  error. 

Lave  &  Murdoch^  contra. 
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Ragan,  O. 

In  the  district  court  of  Douglas  county  Peter  Head 
sued  Jacob  Levy,  a  justice  of  the  peace,  and  the  sureties 
on  his  official  bond,  for  damages.  The  case  was  tried 
to  the  court  without  a  jury  and  resulted  in  a  judgment 
for  the  defendants  below,  and  Head  prosecutes  to  this 
court  a  petition  in  error. 

1.  Head,  in  his  petition  in  the  court  below,  alleged  for 
a  first  cause  of  action,  that  on  a  certain  date  Levy  was 
justice  of  the  peace  and  the  other  parties  sued  were  the 
stireties  on  his  official  bond;  that  he,  Head,  was  then 
and  there  a  citizen  and  resident  of  the  county  of  Douglas 
and  state  of  Nebraska;  that  on  said  date  one  Blair 
brought  suit  before  said  justice  of  the  peace  against 
him.  Head,  and  that  said  justice  of  the  peace  wrongfully 
issued,  and  delivered  to  the  constable  for  service,  a  writ 
of  attachment  against  Head's  property  without  any  un- 
dertaking for  an  attachment  having  first  been  executed 
by  Blair  as  required  by  law.  Head  failed  to  prove  that 
he  had  sustained  any  actual  damages  by  the  issuance  by 
the  justice  of  the  peace  of  this  order  of  attachment,  but  he 
claimB  that  he  was  entitled  to  recover  nominal  damages 
because  of  the  issuance  of  the  order  of  attachment  with- 
out an  undertaking  having  been  previously  executed  by 
the  plaintiff  in  the  attachment  suit.  Until  an  undertak- 
ing in  attachment  as  required  by  section  926  of  the  Code 
of  Qvil  Procedure  had  been  executed  by  the  plaintiff  in 
the  attachment  suit,  the  justice  of  the  peace  was  without 
jurisdiction  to  issue  the  order  of  attachment,  and  his  act 
in  so  issuing  it  was  not  merely  erroneous  but  was  abso- 
lutely void  and  rendered  him  a  trespasser.  Had  the  offi- 
cer levied  this  writ  upon  the  property  of  Head  then  the 
justice  of  the  peace  would  have  been  liable  in  trespass  for 
all  damages  which  Head  sustained  by  reason  of  the 
wrongful  issuance  of  this  order  of  attacliment.  But  the 
rule  seems  to  be  that  a  public  officer  is  liable  for  nominal 
damages  for  a  breach  of  duty  towards  an  individual 
though  no  actual  damages  result 
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In  Laflin  v.  Willard,  33  Mass.,  64,  an  officer  neglected  to 
return  an  unsatisfied  execution.  The  court  held  that  tlie 
officer  was  liable  for  nominal  damages  to  the  execution 
creditor  though  the  latter  had  not  sustained  any  dam- 
ages. In  that  case  it  was  said  that  where  there  has  been 
a  neglect  to  perform  a  duty  the  law  presumes  damages 
to  have  been  sustained.  The  issuing  by  the  justii^e  of 
the  peace  of  the  order  of  attachment  against  the  prop- 
erty of  Head  without  an  undertaking  having  bec^n  first 
I  xecuted,  as  required  by  the  statute,  was  an  infringe- 
ment by  the  jtistice  of  the  peac^e  upon  the  rights  of  Head. 
The  evidence  in  the  case  leaves  no  doubt  in  our  minds 
that  the  order  of  attachment  in  controversy  was  issued 
without  an  undertaking  in  attachment  having  been  exe- 
cuted, and  even  before  an  affidavit  for  an  attachment  was 
filed  with  the  justice. 

2.  For  a  sc^cond  cause  of  action.  Head  alleged  in  his 
jK^tition  that  he  duly  made  application  to  I^evy,  the  jus- 
tice of  the  peace,  for  a  change  of  the  venue  of  the  action 
I>ending  before  him,  in  which  he.  Head,  was  the  defend- 
ant, and  that  Levy  demanded  and  collected  from  him, 
Head,  illegal  fc^s  for  granting  the  change  of  venue  ap- 
plied for,  contrary  to  the  statutes,  and  for  the  taking  of 
which  illegal  fc^es  he  demanded  judgment  against  I^vy 
and  the  sureties  on  his  bond  for  the  f  50  penalty  provided 
by  statute  for  the  taking  of  illegal  fees. 

The  evidence  shows  that  the  justice  charged  and 
collected  from  Head  fees  and  costs  amounting  to  $() 
at  the  time  he  granted  tlie  change  of  venue  asked  for. 
Section  958  of  the  Civil  Code  provides  that  when  a  de- 
fendant in  a  suit  before  a  justice  of  the  peace  shall  be 
granted  a  change  of  venue  such  defendant  "shall  be 
taxed  for  the  costs  which  have  accrued  for  issuing  sub- 
poenas for  witnesses  and  ser\Mc*e  thereof,  witness  fees, 
and  costs  of  the  justice  for  transferring  the  cause  to  the 
docket  of  the  other  justice."  Levy  claims  in  his  testi- 
mony that  he  issued  one  subp(pna  for  three  witness<\s 
named  therein;  that  these  three  witnesses  were  sen'e<l; 
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that  they  were  each  given  a  mileage  of  two  miles,  and 
each  paid  for  an  attendance  of  one  day.  Assuming  this 
to  be  correct,  Levy  was  entitled  to  charge  fees  as  follows: 
Issuing  the  subpoena,  50  cents;  oflficer's  cost  of  serving 
same,  75  cents;  mileage  of  the  officer,  10  cents;  fees  and 
mileage  of  the  three  witnesses,  ?3.30,  or  a  total  of  $4.65. 
(See  Compiled  Statutes,  sec.  11,  ch.  28.) 

The  evidence  further  tends  to  show  that  he  charged 
Head  50  cents  for  transferring  the  papers  in  the  case  to 
the  next  justice  of  the  peace,  and  this  charge  appears  to 
have  been  agreed  upon  between  the  justice  and  Head, 
so  that  the  legal  fees  which  Levy  might  collect  amounted 
to  f5.15;  that  is,  he  collected  from  Head  85  cents  in  ex- 
cess of  what  the  law  allowed  for  tlie  services  performed. 
The  judgment  of  the  district  court  is  wrong.  This  record 
reveals  a  condition  of  affairs  calculated  to  bring  into  dis- 
repute the  administration  of  justice.  It  appears  that 
the  suit  of  Blair  against  Head  was  brought  before  the 
justice  of  the  peace  on  the  24th  day  of  January,  1893,  and 
on  that  date  the  justice  issued  an  order  of  attachment 
against  Head's  property;  but  the  affidavit  for  this  at- 
tachment was  not  made  until  three  days  later, — the  27th 
of  January, — and  no  undertaking  in  attachment  appears 
to  have  ever  been  executed.  On  January  27,  Head  made 
application  for  a  change  of  venue,  and  on  that  day,  and 
after  such  application  was  made,  or  the  justice  knew  it 
was  about  to  be  made,  a  subpoena  was  issued  by  the  jus- 
tice for  three  witnesses  named  therein.  The  justice's  fil- 
ing mark  on  the  back  of  the  subpoena  shows  that  it  was 
returned  and  filed  on  the  26th  day  of  January,  or  the  day 
before  it  was  issued.  The  plaintiff  in  the  action  makes 
a  so-called  affidavit  on  the  back  of  the  subpoena  that  he 
had  served  the  same.  This  is  signed  on  the  27th  day  of 
January,  1894,  but  there  is  no  venue  to  this  affidavit 
The  record  leads  us  to  the  conclusion  not  only  that  this 
justice  of  the  peace  issued  an  order  of  attachment  against 
a  citizen  of  the  state  without  an  undertaking  in  attach- 
ment having  been  executed,  but  that  he  issued  such 
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order  of  attachment  without  an  affidavit  therefor  having 
been  filed,  and  that  after  the  defendant  in  the  action 
made  application  for  a  change  of  venue  the  justice  of  the 
peace  conspired  with  the  plaintiff  in  the  action  and  issued 
a  subpoena  for  the  three  witnesses, — ^not  one  of  whom  is 
shown  to  have  known  anything  about  the  pending  case, — 
who  were  in  a  saloon  near  by,  for  the  express  purpose  of 
increasing  the  costs  which  Head  would  have  to  pay  in 
order  to  obtain  a  change  of  venue.  This  was  an  act  of 
malfeasance  for  which  this  justice  of  the  peace  ought  to 
be  impeached  if  not  prosecuted  criminally. 

One  other  thing  in  this  record  requires  attention  at  our 
hands.  Head  supported  his  application  for  a  change  of 
venue  on  the  ground  of  the  bias  and  prejudice  against 
him  of  the  justice  of  the  peace,  Levy;  but  in  this  same 
affidavit  he  swore  that  he  could  not  have  a  fair  and  im- 
partial trial  before  either  one  of  twenty-seven  named 
justices  of  the  peace  in  said  Douglas  county.  In  making 
this  affidavit  Head  committed  perjury.  It  is  not  usual 
for  this  court  to  indulge  in  strictures  such  as  the  fore- 
going, but  this  record  discloses  a  practice  that  would  put 
to  shame  the  administration  of  justice  among  savages. 
The  judgment  of  tlie  district  court  is  reversed  and  the 
cause  remanded. 

BeVERSEB  and  BJB2MANDED. 


Herman  Kountze  et  al.  v.  George  R.  Soott  et  al. 

Filed  October  20. 1897.    No.  6792. 

1.  Attacliment:  Motion  to  Dissolve.  One  made  defendant  to  an  at- 
tachment proceeding  may  move  to  discharge  the  same  from  the 
whole  or  any  part  of  the  property,  notwithstanding  the  fact  that 
he  had  disposed  of  his  entire  interest  In  such  property  prior  to  its 
seizure. 

2, :  :  Estoppel.  An  attaching  plaintiff  is  estopped  to  as- 
sert that  the  defendant  has  not  sufficient  interest  to  defend  o gainst 
the  attachment.    McCord  v,  Boioen,  51  Neb.,  247,  followed. 
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3.  :   :    Oral  EvidExVCE.    Section  236,  Code  of  Civil  Pro- 
cedure, does  not  confer  on  an  attaching  plaintiff  the  right  to  re- 
Fist  a  motion  to  discharge  the  attachment  by  oral  evldenca    Nob- 
.  VAL,  J.,  dissents. 

4. :  :  .    Whether  oral  evidence  shall  be  used  on  the 

hearing  of  a  motion  to  discharge  an  attachment  is  a  matter  res,t- 
ing  in  the  discretion  of  the  court  trying  such  proceeding.  Noii- 
YAL,  J.,  dissents. 

5. :  :  .    Evidence  examined  and  held  to  support  the 

order  of  the  district  court  discharging  the  attachment. 

Rehearing  of  case  reported  in  49  Neb.,  258.  Former 
dccis-ion  reversed  and  judgineiit  below  afjfirnied, 

W.  C.  Jje  Hane  and  Oeorge  A.  Murphy y  for  plaintiffs  in 
error. 

^nmuel  RinakeTy  R.  8.  Bibby  and  O.  M.  Johnstofiy  contra. 

liAGAN,  O. . 

This  is  a  proceeding  in  error  to  review  a  judgment  of 
the  district  court  of  Gage  county  dissolving  an  order  of 
attachment  issued  at  the  instance  of  plaintiffs  in  the 
case  of  Herman  Kountze  and  others  against  George  R. 
Scott  and  others,  brought  in  said  district  court.  On  the 
former  hearing  of  this  case  the  judgment  of  the  district 
court  was  reversed.  (See  Kountze  v.  Scottj  49  Neb.,  258.) 
Subsequently  a  rehearing  was  granted  and  the  case  has 
been  again  argued  and  submitted. 

1.  Scott  and  others,  while  indebted  to  Kountze  and 
others,  transferred  part  of  their  property  to  a  man  named 
Bates  and  part  to  a  man  named  Cook.  Kountze  and 
others  then  caused  this  property  to  be  attached  upon  the 
ground  that  such  transfer  was  made  for  the  purpose  of 
defrauding  the  creditors  of  Seott  and  others.  The  first 
argument  of  the  plaintiflfs  in  error  is  that  Scott,  having 
transferred  his  title  to  the  attached  proi)erty,  has  no 
standing  in  court  to  be  heard  to  dissolve  the  attachment 
This  precise  question  was  presented  to  this  court  in  Mr- 
Cord  V.  Boweuj  51  Neb.^»247.,  and  it  was  there  held:  "Un- 
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(ler  section  235  of  the  Code  of  Civil  Procedure,  a  defendant 
may,  at  any  time  before  judgment,  upon  reasonable  no- 
tice to  plaintiff,  move  to  dissolve  an  attachment,  and  the 
fact  that  the  attached  property  does  not  belong  to  the 
defendant,  or  is  encumbered  for  its*  full  value,  does  not 
bar  or  estop  him  from  filing  a  motion  to  discharge."  It 
was  further  held  in  said  case:  "An  attaching  plaintiff 
is  estopped  to  assert  that  the  defendant  has  not  sufficient 
interest  to  defend  against  the  attachment."  To  the  same 
effect  see  ^outh  Park  Improvement  Vo.  r.  Baker^  51  Neb., 
392.  These  cases  are  decisive  against  the  contention  of 
the  plaintiffs  in  error,  and  expressly  rule  that  one  made  a 
defendant  in  an  attachment  proceeding  may  move  to  dis- 
charge such  attachment  from  the  whole  or  any  part  of  the 
property  attached  notwithstanding  the  fact  that  he  had 
disposed  of  his  entire  interest  in  such  property  prior  to 
its  seizure. 

2.  On  the  hearing  of  the  motion  to  discharge  the  at- 
tachment the  plaintiffs  in  error  sought  to  call  and  exam- 
ine witnesses  in  support  of  the  attachment.  The  district 
court  refused  to  permit  this  to  be  done,  and  this  is  the 
second  assignment  of  error  argued  here.  Counsel  for 
plaintiffs  in  error  in  support  of  their  contention  cite  us 
to  Tyler  v.  fiafford^  24  Kan.,  580.  In  that  case  the  district 
court  on  hearing  of  the  motion  to  discharge  the  attach- 
ment permitted  witnesses  to  be  called  and  examined.  Its 
action  in  this  respect  was  assigned  for  error,  but  the  su- 
preme court  overruled  the  exception  and  held  that, 
whether  the  district  court  should  have  heard  oral  evi- 
dence on  the  motion  to  discharge  the  attachment  was  a 
matter  discretionary  with  it  The  usual  practice  in  this 
state  is  to  use  affidavits  upon  the  hearing  of  a  motion  to 
discharge  an  attachment  where  the  motion  is  not  based 
upon  the  record  or  some  defect  therein.  Section  236  of 
the  Code  of  Civil  Procedure  provides  that  where  the  mo- 
tion of  a  defendant  to  discharge  the  attachment  is  sup- 
ported by  affidavits  the  plaintiff  in  the  attachment  may 
oppose  the  motion  by  affidavits  or  other  evidence.     But 
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we  do  not  construe  this  section  as  conferring  upon  an 
attachment  plaintifif  the  absolute  right  to  resist  the  mo- 
tion to  discharge  by  oral  evidence.  It  was  a  matter  for 
the  discretion  of  the  district  court  whether,  on  the  hear- 
ing of  this  motion  to  discharge,  it  would  hear  oral  evi- 
dence. 

3.  The  tliird  assignment  of  error  is  that  the  order  dis- 
charging the  attachment  is  not  supported  by  sufficient 
evidence.  To  restate  this  evidence  here  would  subserve 
no  useful  purpose.  We  have  carefully  examined  it  and 
concur  with  the  district  court  that  the  transfer  com- 
plained of  made  by  Scott  and  others  was  not  made 
with  a  fraudulent  purpose.  The  judgment  of  the  dis- 
trict court  is 

Affirmed. 

NoRVAL,  J.,  dissenting. 

I  do  not  agree  to  the  conclusion  reached,  and  state  the 
grounds  for  my  dissent:  The  trial  court  declined  to  re- 
ceive oral  testimony  in  resistance  of  the  motion  to  dis- 
charge the  attachment.  The  practice  in  the  different 
states  is  not  uniform  as  to  the  trial  of  issues  raised  by  a 
motion  for  the  dissolution  of  an  attachment  In  some  of 
the  states  the  evidence  is  confined  to  affidavits  and  coun- 
ter affidavits;  in  some,  the  motion  is  determined  upon 
oral  evidence;  and  in  other  states  either  affidavits  or  oral 
testimony  may  be  received.  The  manner  of  proof  is  gen- 
erally regulated  by  the  statutes,  and  this  is  true  in  this 
state.  By  section  236  of  the  Code  of  Civil  Procedure  it 
is  provided:  "If  the  motion  be  made  upon  affidavits  on 
the  part  of  the  defendant,  or  papers  or  evidence  in  the 
case,  but  not  otherwise,  the  plaintiff  may  oppose  the 
same  by  affidavits  or  other  evidence,  in  addition  to  that 
on  which  the  order  of  attachment  was  made."  The  con- 
tention is  that  it  is  discretionary  with  the  trial  court 
whether  it  will  permit  oral  evidence  to  be  used  in  resist- 
ance of  a  motion  to  vacate  an  order  of  attachment.  It 
is  competent  on  the  hearing  of  such  motion  for  the  plain- 
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tiflf  to  introduce  affidavits  or  any  other  proper  evidence. 
There  is  nothing  in  the  statute  which  makes  it  discre- 
tionary with  the  court  whether  it  will  receive  oral  evi- 
dence or  exclude  it,  and  we  have  no  right  to  confer  such 
discretion  by  judicial  interpretation.  The  language  of 
the  statute  is,  "the  plaintiff  may  oppose  the  same  by  affi- 
davits or  other  evidence,"  and  not  "by  affidavits  or  other 
evidence,  in  the  discretion  of  the  court."  The  statute 
gives  the  litigant  the  right  to  determine  for  himself 
whether  he  will  use  affidavits  on  the  hearing,  or  take  the 
testimony  of  witnesses  before  the  court  {Robinson  v. 
Morrisony  2  App.  D.  C,  105;  Hale  v.  Richardson j  89  N.  Car., 
62.) 

Tyler  v.  Saffordy  24  Kan.,  580,  does  not  decide  that  it  is 
discretionary  with  the  court  whether  it  will  allow  wit- 
nesses to  be  examined  orally  on  the  hearing  of  a  motion 
to  dissolve  an  attachment  In  that  case  plaintiff  pre- 
sented his  own  affidavit  in  support  of  the  attachment, 
and  it  was  held  not  erroneous  to  permit  the  defendant 
to  cross-examine  orally  the  plaintiff  upon  the  subject- 
matter  of  said  affidavit.  Moreover,  that  case  is  based 
entirely  upon  State  v.  Stackhousey  24  Kan.,  445,  which  was 
a  criminal  prosecution,  and  involved  the  right  of  the 
court,  independent  of  any  statute,  on  the  hearing  of  a 
motion  in  such  case,  to  permit  a  witness  to  be  called  be^ 
fore  it,  and  examined  orally.  It  was  ruled  that  it  was 
discretionary  with  the  court  whether  it  would  allow 
proofs  to  be  made  in  that  manner  or  not 

If  it  be  true,  as  contended,  that  our  statute  does  not 
give  to  a  plaintiff  in  attachment  the  absolute  right  to  in- 
troduce oral  testimony  upon  the  hearing  of  a  motion  to 
dischai'ge,  but  that  the  mode  of  proof  is  confided  to  the 
discretion  of  the  trial  court,  then  this  cause  should  be  re- 
versed for  an  abuse  of  discretion,  as  will  be  presently  dis- 
closed. The  affidavit  on  which  the  attachment  was  issued 
charged  that  the  defendants  transferred  their  property 
for  the  purpose  of  defrauding  their  creditors.  The  mo- 
tion to  discharge  put  in  issue  the  truthfulness  of  said 
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averment,  and  the  testimony  relating  thereto  was  very 
conflicting.  There  was  read,  in  support  of  the  motion,  the 
affidavit  of  Walter  W.  Scott,  one  of  the  defendants,  which 
tended  to  establish  the  bona  fides  of  the  sale  of  the  prop- 
erty, and  yet  the  court  below  refused  to  allow  counsel 
for  plaintiffs  to  examine  orally  before  the  court,  the  said 
Walter  W.  Scott,  upon  the  subject  covered  by  his  affi- 
davit. This  ruling  could  not  have  been  otherwise  than 
prejudicial  to  the  rights  of  plaintiffs,  and  was  diamet- 
rically opposed  to  the  practice  sanctioned  in  Tyler  v.  Saf- 
ford^  24  Kan.,  580.  The  use  of  affidavits  is  a  very  unsat- 
isfactory method  of  trying  an  issue  of  fact,  and  more 
especially  is  this  true  when  the  question  of  fraud  is  in- 
volved, since  affidavits  frequently  are  couched  in  the 
language  of  counsel,  instead  of  that  of  witness,  and  do 
not  always  contain  all  the  facts.  An  oral  examination, 
in  the  presence  of  the  court,  of  Walter  W.  Scott  might 
have  disclosed  that  the  property  was  transferred  with  the 
intent  of  defrauding  creditors.  The  order  vacating  the 
attachment  should  be  reversed. 


D.  M.  OSBORN  C50MPANY  V.  T.  JORDAN. 

Filed  Octobeb  20, 1897.    No.  7516. 

1.  Principal  and  Agent:  Ratification  of  Unauthorized  Acts.  One 
iB  not  permitted  to  ratify  an  unauthorized  act  in  bo  far  as  it  oper- 
ates to  one's  advantage  and  repudiate  it  in  so  far  as  it  imposes 
burdens.  If  one  avail  oneself  of  the  fruits  of  an  act  one  thereby 
charges  himself  with  the  burden  of  all  the  instrumentalities  em- 
ployed by  the  agent  to  effect  his  purpose. 

2. :  :  Estoppel.    Rule  applied  where  plain tifC  sued  on  a 

note  given  for  a  machine,  the  defense  being  breach  of  warranty, 
and  the  plaintifC  seeking  to  avoid  the  warranty  by  showing  that 
the  agent  who  took  the  note  and  gave  the  warranty  as  an  induce- 
ment to  its  execution  waa  without  authority  so  to  do. 

34 
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Error  from  the  district   court  of  Greeley   county. 
Tried  below  before  Kendall,  J.     Aftirmed. 

T.  T.  Bell  and  J.  R.  Uanna^  for  plaintiff  in  error. 

T.  J.  DoylCy  contra. 

Irvine,  C. 

The  D.  M.  Osborn  Company  sued  Jordan  on  a  promis- 
sory note.  Jordan  admitted  its  execution  and  pleaded 
that  it  was  given  in  consideration  of  a  sale  of  a  harvest- 
ing machine,  which  the  plaintiff  at  the  time  warranted  to 
be  good  and  perfect  and  to  do  as  good  work  as  any  ma- 
chine made;  that  the  plaintiff  further  agreed  to  send  an 
expert  to  put  the  machine  in  order  before  the  next  en- 
suing harvest,  and  to  furnish  all  needed  repairs;  that 
the  note  was  made  relying  on  such  warranty  and  agree- 
ment; that  the  machine  was  not  good  and  would  not  do 
good  work  and  was  without  value,  and  that  the  plaintiff 
failed  to  perform  its  agreement  with  regai'd  to  repairing 
the  machine.  In  the  district  court  there  was  a  verdict 
and  judgment  favorable  to  the  defendant,  and  plaintiff 
prosecutes  error. 

The  first  complaint  made  is  that  the  verdict  is  contrary 
1x)  law  and  is  not  sustained  by  the  evidence.     The  defend- 
ant's theory  was  that  the  machine  had  been  first  sold  to 
defendant's  son,  and  certain  overdue  notes  given  by  him 
in  payment  therefor  being  in  the  hands  of  one  W.  L. 
Thompson    for   collection,    the   defendant   agreed   with 
Thompson  to  himself  take  the  machine  on  Thompson's 
making  the  warranty  and  agreement  pleaded.     He  there- 
upon gave  the  note,  and  the  macliine  was  delivered  to 
him.    The  evidence  on  his  part  fairly  tends  to  support 
this  theory.    The  plaintiff's  theory  was  that  Thompson,  as 
its  collecting  agent,  took  the  note  by  way  of  security  and 
extension  of  time  of  payment  of  the  son's  debt;  that  no 
sale  was  made  to  defendant,  and  that  Thomi>son  was 
without  authority  to  make  either  the  warranty  or  the 
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contract  relied  on,  and  did  not,  in  fact,  make  either.  The 
evidence  on  plaintiff's  part  fairly  tends  to  support  this 
theory.  The  particular  in  which  it  is  claimed  that  the 
evidence  is  insufficient  to  support  the  verdict  is  in  re- 
gard to  Thompson's  authority.  It  is  true  that  the  evi- 
dence without  contradiction  shows  that  Thompson  was 
merely  the  attorney  of  the  plaintiff  employed  to  collect 
the  debt,  and  had  no  autliority  except  that  implied  from 
such  relationship.  But  from  this  same  evidence  it  fol- 
lows that  Thompson  was  equally  without  authority  to 
resell  the  machine,  or  to  extend  the  time  of  payment  and 
accept  the  defendant's  note.  The  plaintiff  is  here  re- 
taining the  note  and  seeking  to  enforce  it  One  is  not 
permitted  to  ratify  an  unauthorized  act  in  so  far  as  it 
operates  to  one's  advantage,  and  repudiate  it  otherwise. 
If  one  avail  himself  of  the  fruits  of  an  agent's  acts,  he 
likewise  charges  himself  with  the  burden  of  all  the  in- 
strumentalities employed  by  the  agent  to  effect  the  pur- 
pose. {Sycamore  Marsh  Harvester  Mfg.  Co.  v.  Sturm,  13 
Neb.,  210;  Joslin  v.  Miller y  14  Neb.,  91;  McKeighun  v. 
HopUnSy  19  Neb.,  33;  Esterly  v.  Van  Slyhe.,  21  Neb.,  611; 
Rogers  v.  Empkie  Hardware  Co.,  24  Neb.,  653;  Kansas  Mfg. 
Go.  V.  Wagoner y  25  Neb.,  439;  Este7'ly  Harvesting  Machine 
Co.  V.  Frolkeyy  34  Neb.,  110;  Leavitt  v.  Sizer,  35  Neb.,  80; 
Morrotc  v.  Jones,  41  Neb.,  867;  Farmers  and  Merchants 
Bank  of  Elk  Creek  v.  Farmers  and  Merchants  Nat.  Bank  of 
Auburn,  49  Neb.,  379;  Johnston  v.  Milwaukee  d  Wyoming 
Investment  Co.,  49  Neb.,  68.)  It  follows  that  the  plaintiff 
while  suing  to  enforce  the  note,  cannot  be  heard  to  say 
that  the  inducements  held  out  to  procure  it  were  unau- 
thorized. 

It  is  claimed  that  the  court  erred  in  excluding*  portions 
of  the  deposition  of  Thompson.  The  objection  and  ruling 
are  both  somewhat  vague,  and  it  is  impossible  to  deter- 
mine just  Vhat  portion  of  the  deposition  was  excluded. 
We  cannot  see,  however,  that  any  evidence  which  could 
possibly  have  been  deemed  to  fall  within  the  objection 
was  material  to  the  only  essential  controverted  issue, — 
the  fact  of  the  warranty  and  contract  to  repair. 
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(Complaint  is  alBo  made  of  the  refusal  of  an  instruction 
relating  to  Thompson's  authority.  Its  substance  was, 
we  think,  covered  by  instructions  given.  But  as  the  real 
principle  to  be  applied  was,  as  we  have  seen,  one  of  rati- 
fication and  estoppel,  rather  than  original  authority,  it 
was  not  error  to  withhold  instructions  on  the  latter 

question. 

Affirmed. 


William  H.  H.  Dunn  et  al.  v.  Nicholas  Eberly. 

Filed  October  20, 1897.    No.  7497. 

BiU  of  Exceptions:  Omission  of  Evidencb:  Review.  Where  it  ap- 
pears from  an  inspection  of  the  bill  of  exceptions  that  material 
evidence  has  been  omitted  therefrom,  the  bill  of  exceptions  will 
not  be  considered  for  the  purpose  of  determining  whether  the 
verdict  is  sustained  by  the  evidence. 

Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Hall,  J.    Affirtned. 

J.  E.  Philpott  and  Cornish  d  Lamby  for  plaintiffs  in  error. 

Bane  &  Altschulery  contra. 

Irvine,  C. 

The  only  assignments  of  error  referred  to  in  the  briefs 
relate  to  the  sufficiency  of  the  evidence  to  sustain  the 
findings  involved  in  the  verdict  on  the  issues  submitted 
by  the  instructions.  An  examination  of  the  bill  of  ex- 
ceptions discloses  that  there  were  offered  and  received 
in  evidence,  with  especial  reference  to  the  issue  to  which 
the  argument  here  is  almost  entirely  directed,  three 
books  of  account.  Neither  the  books  themselves  nor  cop- 
ies thereof  appear  in  the  record  before  us.  In  view  of 
this  palpable  omission  from  the  bill  of  exceptions  of  a 
portion  of  the  evidence,  we  cannot  say  that  the  verdict 
was  not  sustained  by  sufficient  evidence,  or  that  it  was 
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contrary  to  law  because  disregarding  the  court's  instruc- 
tions as  to  the  issues  to  be  determined.  {Missouri  P.  R. 
Go.  V.  Hays  J 15  Neb.,  224;  Oberf elder  v.  Kavanaughy  29  Neb., 
430;  Schneider  v.  Tomblingy  34  Neb.,  661;  Dawson  v.  Will- 
iamSy  37  Neb.,  1;  Nelson  v.  Jenkins,  42  Neb.,  133;  Conger 
V.  Dodd,  45  Neb.,  36;  Storz  r.  FinUestein,  48  Neb.,  27; 
Warner  v.  Hutchins,  48  Neb.,  672;    Greene  v.  Greency  49 

Neb.,  546.) 

Affirmed. 


WiNSiDB  State  Bank  v.  Tom  Lound. 

Filed  October  20. 1897.    No.  7481. 

1.  Breach  of  Contract  to  SeU  Notes:  Damages:  Evidence.    In  an  ac- 

tion for  damages  for  breach  by  the  vendor  of  a  contract  to  sell 
promissory  notes  of  a  third  person,  It  is  not  permissible  to  prove 
declarations  of  a  stranger  as  to  what  he  would  be  willing  to  give 
for  the  notes,  such  evidence  not  tending  to  prove  value. 

2.  Action  for  Breach  of  Contract:  Consideration:  Remedies.    In  an 

action  against  the  vendor  for  breach  of  contract  to  deliver,  there 
is  no  distinction  in  principle  as  to  whether  or  not  the  considera- 
tion has  been  paid.  The  vendee  may,  at  his  election,  recover  back 
the  purchase  price  as  for  money  had  and  received;  but,  if  he  sue 
for  breach  of  contract,  he  is  restricted  in  his  recovery  to  the  value 
of  the  thing  bought  at  the  time  when  and  the  place  where  it 
should  have  been  delivered. 

Error  from  the  district  court  of  Wayne  county.  Tried 
below  before  Robinson,  J.    Reversed. 

Carter  d  BrotoUy  for  plaintiff  in  error. 

References  as  to  measure  of  damages:  1  Sutherland, 
Damages,  [1st  ed.],  p.  173;  Aultman  v.  Stout,  15  Neb.,  586; 
Everton  v.  Estgate,  24  Neb.,  235;  RohUns  v.  Packard,  31  Vt., 
570;  Potter  v.  Merchants  Bank  of  Albany,  28  N.  Y.,  641; 
Sickles  V.  Dallas  Centre  Bank,  81  la.,  408;  Sadler  v.  Bean, 
37  la.,  439;  Callanan  v.  Broion,  31  la.,  333;  Griffith  v.  Bur- 
deny  35  la.,  138;  Cropsey  v.  Averill,  8  Neb.,  151. 
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Frank  Fuller^  contra. 

Citations:  Rose  v.  TjaciSy  10  Mich.,  483;  BicJcell  v.  Colton, 
41  Miss.,  368;  Dimock  v.  United  States  Nat.  Bankj  25  Atl- 
Kep.  [N.  J.],  926. 

Irvine,  C. 

This  action  was  brought  by  Lound  against  the  Winside 
State  Bank  to  recover  for  the  reiPusal  of  the  bank  to  trans- 
fer to  Lound  certain  promissory  notes  amounting  to 
f3,044.85,  and  made  by  William  McKinsey,  the  plaintiff 
alleging  that  the  bank  had  by  contract  in  writing  agreed 
to  sell  said  notes  to  plaintiff  in  consideration  of  |1,000, 
which  the  plaintiff  had  paid.  The  bank,  by  its  answer, 
denied  the  contract  sued  upon,  and  alleged  that  the  money 
had  been  paid  in  pursuance  of  a  contract  different  in 
character  and  not  embracing  the  notes.  The  plaintiff,  as 
the  result  of  a  jury  trial,  had  judgment,  which  the  de- 
fendant by  these  proceedings  seeks  to  review. 

Several  assignments  of  error  relate  to  the  admission  of 
a  certain  class  of  evidence  affecting  the  amount  of  dam- 
ages. While  tliese  assignments  are  not  so  specific  as  they 
should  be,  they  nevertheless  leave  no  doubt  as  to  what 
group  of  rulings  is  attacked,  and  while  they  are  directed 
to  a  group,  all  the  rulings  within  that  group  are  alike  in 
character,  so  that  if  one  is  bad  they  all  are.  We  think, 
therefore,  that  the  admissibility  of  the  evidence  com- 
plained of  is  fairly  presented  by  the  assignments. 

The  plaintiff  was  permitted  to  testify  that  he  had  heard 
a  man  say  that  he  would  give  fifty  cents  on  the  dollar  for 
the  notes  in  question.  He  further  testified  that  he  heard 
this  statement  several  days  before  he  bought  the  notes, 
and  in  cross-examination  it  developed  that  the  statement 
was  made  by  McKinsey's  brother  at  a  time  when  McKin- 
sey was  under  aiTest  upon  a  charge  growing  out  of  the 
transaction  of  which  the  notes  formed  a  part.  The 
brother  had  further  stated  that  his  object  was  to  secure 
McKinsey's  liberation.     AU  this  evidence  was  received 


Vol.  52]  SEPTEMBER  TEEM,  1897.  471 


'  Winslde  State  Bank  y.  Lound. 


over  defendant's  objection,  and  after  the  cross-examina- 
tion the  court  refused  to  strike  it  out.  It  will  be  noted 
that  it  was  not  shown,  or  sought  to  be  shown,  that  the 
notes  had  a  market  value  of  fifty  cents  on  the  dollar,  or 
even  that  plaintiff  had  contracted  to  sell  them  at  that 
price.  It  waB  not  shown  that  he  had  been  offered  that 
price.  The  proof  was  merely  that  of  a  random  statement 
by  a  third  person  to  the  effect  that  for  a  si)ecial  purpose, 
wholly  unconnected  with  any  commercial  use,  he  would 
be  willing  to  pay  so  much.  We  realize  that  where  the 
subject-matter  of  a  sale  has  no  definite  and  readily  ascer- 
tainable market  price,  resort  must  often  be  had  to  evi- 
dence quite  indirect  in  its  nature  to  establish  value.  But 
the  evidence  here  received  was  not  merely  indirect,  it  was 
immaterial  to  the  issue,  if  not  incompetent  as  being  hear- 
say. Generally  in  such  cases  a  contract  actually  made 
for  a  resale  cannot  be  shown  to  prove  general  damages, 
and  to  recover  special  damages  for  the  loss  of  such  a 
contract,  notice  thereof  must  be  brought  home  to  the 
vendor.  If  such  proof  would  have  here  been  inadmissi- 
ble, much  more  objectionable  must  be  evidence  of  mere 
declarations  of  a  stranger  of  what,  for  a  special  purpose, 
he  would  be  willing  to  give,  there  being  neither  the  op- 
portunity nor  the  intention  of  then  contracting.  The 
value  of  the  notes  being  an  important  element  in  fixing 
the  damages  the  prejudicial  character  of  this  evidence  is 
apparent 

As  the  case  must  be  remanded  to  the  district  court  for 
a  new  trial  it  is  not  inappropriate  to  now  indicate  our 
views  upon  another  question  presented  by  the  record  but 
not  properly  preserved  for  review  because  of  a  grouping 
in  the  motion  for  a  new  trial  of  certain  correct  instruc- 
tions with  that  relating  to  the  question  refeiTed  to.  The 
court  told  the  jury,  in  effect,  that  in  case  it  found  for  the 
plaintiff  his  measure  of  damages  would  be  the  value  of 
the  notes,  but  not  less  than  the  amount  plaintiff  had  paid 
therefor,  with  interest  from  the  time  of  payment.  We 
think  the  latter  part  of  this  instruction  was  erroneous. 
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The  general  rule  Ib  that  the  measure  of  damages  for  the 
refusal  of  the  vendor  to  deliver  is  the  difference  between 
the  contract  price  and  the  market  price  at  the  time  when, 
and  the  place  where,  delivery  should  have  been  made. 
While  efforts  have  been  made  to  distinguish  cases  where 
the  consideration  has  been  paid,  and  establish  for  them 
a  different  rule,  we  cannot  see  that  any  distinction  exists 
in  principle,  and  in  either  case  the  vendee  should  be 
placed  where  he  would  have  been  if  performance  had 
taken  place.    The  failure  of  courts  drawing  the  distinc- 
tion to  agree  ui>on  the  new  rule  to  be  established,  and 
the  logical  frailty  of  rules  announced  for  that  purpose, 
sufficiently  suggest  the  want  of  actual  ground  for  the 
distinction,  and  tJie  best  considered  cases  deny  its  exist- 
ence.    Had*  the  plaintiff  not  paid  the  purchase  money  its 
amount  would  figure  only  by  way  of  a  species  of  recoup- 
ment against  the  loss  of  the  notes.     He  would  recover 
only  any  excess  of  value  over  the  unpaid  purchase  money, 
and  this  because  the  object  of  the  law  would  be  to  give 
him  just  what  he  would  have  had  if  the  bargain  had  been 
performed.     Where  the  money  has  been  paid  this  object 
is  accomplished  by  giving  him  the  value  of  the  thing  sold, 
be  that  value  greater  or  less  than  the  purchase  price. 
If  the  notes  had  been  delivered  and  they  were  worth  less 
than  the  contract  price,  plaintiff  would  have  to  suffer  the 
loss;    and  this  court  has  held  that  a  rule  of  damages 
should  not  be  announced  whereby  the  plaintiff  would 
receive  greater  compensation  for  the  breach  of  a  contract 
than  he  would  have  received  through  its  performance. 
(Bates  V.  Diamond  Crystal  Salt  Co.j  36  Neb.,  900.)     This 
must  be  sound  law  wherever  a«  here  the  compensatory 
.theory  of  damages  prevails.     In  answer  to  this  ailment 
it  is  said  that  it  is  inequitable  to  permit  the  vendor  to 
receive  the  purchase  money  and  escape  performance  by 
paying  a  less  amount  by  w^ay  of  damages.     The  reply  is 
that  if  such  be  inequitable  the  vendee  may,  if  he  choose, 
prevent  such  a  result  by  suing  for  money  had  and  re- 
ceived instead  of  counting  upon  the  contract  as  one  w 
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continued  existence.  In  other  words,  he  may  at  his  elec- 
tion sue  for  damages  for  the  breach,  or  he  may  rescind 
and  recover  back  his  money.  {Seaver  v.  Hallj  50  Neb.,  878.) 
The  case  cited  concerned  real  estate,  but  we  conceive  the 
reason  and  the  law  to  be  the  same  with  regard  to  person- 
alty, and  so  it  has  been  distinctly  ruled.  (Wells  v.  Aber- 
nefhy,  5  Conn.,  222.)  In  that  case  it  was  further  said: 
"The  consideration  of  the  contract  is  neyer^the  rule  for 
estimating  the  damages  for  the  breach  of  an  express 
agreement.  When,  by  reason  of  a  failure  on  the  part  of 
one  of  the  contracting  parties,  or  other  legal  cause,  the 
contract  is  rescinded,  either  absolutely,  or  at  the  elec- 
tion of  the  party  injured,  he  may  bring  his  suit  for  the 
consideration,  and  then  it  will  be  the  measure  of  damages. 
But  so  long  as  the  contract  is  open,  and  the  action,  as  it 
necessarily  must  be,  and  as  in  this  case  it  is,  is  brought 
upon  it,  the  sum  recoverable  is  the  value  of  the  thing  stip- 
ulated, at  the  time  when  and  the  place  where  it  should 
have  been  performed."  To  the  same  elBfect  see  Hmcthurst 
V.  WolstoUj  5  W.  &  S.  [Pa.],  106;  Rosens  Executors  v.  Boze- 
maUy  41  Ala.,  678;  Humphreysville  Copper  Co.  v.  Yerinont 
Copper  Mining  Co.,  33  Vt.,  92.  The  election  referred  to 
above  is  one  for  the  plaintiff  to  make  at  or  before  the  time 
he  sues,  and  not  for  the  jury  to  make  for  him  after  the 
evidence  has  developed  what  is  the  more  to  his  advantage. 


Eeversed  and  remanded. 


Jacob  Pfund  v.  Valley  Loan  &  Trust  Company. 

Piled  Ootobeb  20, 1897.    No.  7468. 

1.  Public  Lands:  Cancellation  of  Entry.  The  oommissioner  of  the 
general  land  office  has  power,  after  the  issue  to  an  entryman  of  a 
final  receipt  and  before  patent,  to  order  an  investigation  and,  if  it 
be  thereupon  found  that  the  entry  or  proof  was  fraudulent,  to  can- 
cel tbe  entry.    Orchard  v,  Alexander,  157  U.  S.,  372,  followedr 
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2.  :  :  Burden  of  Proof.  While  such  power  Is  not  unlim- 
ited or  to  be  exercised  arbitrarily,  and  is  in  some  cases,  at  least/ 
subject  to  Judicial  review, — as  where  the  opportunity  to  be  heard 
was  not  accorded  the  claimant, — still,  even  in  such  cases,  the 
claimant  seeking  relief  in  the  courts  assumes  the  burden  of  show- 
ing that  he  has  in  fact  earned  a  patent  Parsons  v,  Venzke,  61  N. 
W.  Rep.  [N.  Dak.],  1036,  followed. 

8. : ,  The  act  of  congress  of  March  8, 1891,  protecting  cer- 
tain innocent  purchasers  and  incumbrancers  against  cancellations 
of  entries,  refers  only  to  entries  in  force  when  the  act  was  passed, 
and  not  to  those  which  had  been  previously  canceled.  Parsons  r. 
Tenzke,  164  U.  S.,  89,  followed. 

4.  Vendor  and  Vendee:  Bona  Fide  Purchabers.  Where  a  claim  to 
real  estate  can  be  sustained  only  upon  the  ground  that  the  person 
asserting  it  is  a  subsequent  purchaser  in  good  faith,  such  person  is 
required  to  show  affirmatively  that  he  purchased  without  notice  of 
the  equities  of  another,  and  relying  upon  the  apparent  owneorship 
of  his  grantor.    Bowman  v,  Oriffith,  35  Neb.,  361,  followed. 

Error  from  the  district  court  of  Holt  county.    Tried 
below  before  Bartow,  J.    Reversed. 

R,  R.  Dickson  J  for  plaintiff  in  error, 

H.  M.  Uttleyy  contra, 

Irvine,  O. 

In  1880  one  Frank  Kokojan  made  application  and 
entered  upon  the  southeast  quarter  of  section  30,  town- 
ship 28,  range  11  west,  in  Holt  county,  under  the  federal 
homestead  laws.  In  November,  1885,  he  made  final  proof, 
and  Decemberl2, 1885,  the  local  land  officers  issued  to  him 
a  final  receipt.  January  11, 1886,  he  executed  a  mortgage 
on  the  land,  and  the  Valley  Loan  &  Trust  Company,  plain- 
tiff below  and  the  defendant  in  error,  claims  as  purchaser 
at  a  foreclosure  sale  under  this  mortgage.  January  3, 
1887,  the  United  States  filed  a  complaint  in  the  local  land 
office  charging  that  Kokojan  had  obtained  his  final  re- 
ceipt through  fraud  and  perjury.  A  hearing  was  had  at 
which  Kokojan  appeared.  The  local  office  found  against 
him  and  aji  appeal  was  taken  to  the  commissioner  of  the 
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general  land  office,  which  resulted,  November  19,  1888,  in 
an  affirmance  of  the  action  of  the  local  office  and  a  final 
cancellation  of  Kokojan^s  entry.     Lina  Girard  afterwards 
entered  upon  the  land  under  the  homestead  laws,  and 
November  11,  1890,  received  a  patent  therefor.     Pfund 
claims  b&  her  grantee.    This  action  was  brought  by  the 
Valley  Loan  &  Trust  Company,  claiming  as  we  have  said, 
under  Kokojan,  to  have  Pfund  decreed  a  trustee  of  the 
legal  title  for  plaintifiE^s  benefit,  and  to  compel  a  convey- 
ance.   There  was  no  eflPort  made  by  pleadings  or  proof 
to  show  that  Kokojan's  entry  was  in  fact  lawful  or  that 
he  was  entitled  to  a  patent.     On  this  the  plaintiff  relied 
solely  upon  the  issuing  to  him   of  the  final   receipt. 
Neither  did  the  plaintiff,  by  pleading  nor  proof,  endeavor 
to  establish  that  Kokojan's  mortgagee  or  the  plaintiff 
had  expended  money  or  other  thing  of  value  for  the  land 
relying  upon  the  receipt  and  without  notice  of  the  fraud 
or  perjury  by  which  it  is  charged  the  receipt  was  ob- 
tained.    The  plaintiff^s  theory  was  that  by  the  issue  of 
the  receipt,  Kokojan  obtained  a  vested  interest  in  the 
land,  which  the  land  office  had  no  authority  or  power  to 
divest  by  the  subsequent  proceedings.    The  broad  ques- 
tion raised  was  that  formerly  much  mooted  one  of  the 
power  of  the  land  officers  to  cancel  an  entry  after  the 
issuing  of  a  final  receipt,  for  fraud  in  obtaining  it.     The 
district  court  entered  a  decree  for  the  plaintiff  in  accord- 
ance with  the  prayer  of  the  petition,  and  the  defendant 
brings  the  case  here  by  petition  in  error.     At  the  time  of 
trial  in  the  district  court  the  main  question  presented 
was  an  open  one,  the  state  courts  having  reached  differ- 
ent conclusions,  the  inferior  federal  courts  being  almost 
equally  divergent  in  theip  decisions,  and  there  being  then 
no  decision  of  the  supreme  court  of  the  United  States 
which  threw  anything  more  than  a  side-light  upon  the 
situation. 

In  Orchard  v.  Alexa/nderj  157  TJ.  S.,  372,  the  supreme 
court  of  the  United  States,  in  a  case  much  like  this,  dis- 
tinctly held  that  the  commii^sioner  Qf  the  general  land 
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office  has  power  to  proceed  as  was  here  done,  and  if  the 
entry  be  shown  to  be  fraudulent,  to  cancel  the  same.  This 
was  in  the  case  of  a  pre-emption  entry,  but  there  has  not 
been  suggested  to  us  any  principle  which  would  differen- 
tiate that  case  from  one  of  a  homestead  entry. 

In  Parsons  v.  Vcnzkey  61  N.  W.  Rep.  [N.  Dak.],  1036,  the 
supreme  court  of  North  Dakota  had  before  it  a  case  in 
all  respects  similar  to  the  case  at  bar,  except  again  that 
the  entry  was  a  pre-emption,  and  that  the  mortgagee, 
while  not  a  party  to  the  cancellation  proceedings,  had 
appeared  and  defended.  The  conclusion  there  reached 
and  expressed  in  an  opinion  which  evinces  the  learning 
and  painstaking  research  distinguishing  so  much  of  the 
work  of  that  court,  was  that  the  commissioner  has  gen- 
eral authority  to  cancel  fraudulent  entries;  that  such 
power  is  not  one  to  be  exercised  arbitrarily,  but  is  limited 
in  its  scope;  that  the  findings  of  fact  in  such  case  are 
binding  upon  the  courts,  provided  parties  have  been 
accorded  an  opportunity  to  be  heard,  but  that  where  no 
such  opportunity  has  been  accorded,  the  finding  is  not 
absolutely  a  nullity, — the  entry  having  been  in  fact  can- 
celed,— a  party  seeking  equitable  relief  must  assume  the 
burden  of  proving  the  facts  showing  he  had  earned  the 
patent.  This  case  was  taken  by  writ  of  error  to  the  su- 
preme court  of  the  United  States^  where  the  judgment  of 
the  state  court  has  been  recently  affirmed.  {Parsons  v, 
VenzkCy  164  U.  S.,  89.)  While  the  opinion  is  not  so  elabo- 
rate as  in  the  state  court,  it  clearly  establishes  the  au- 
thority of  the  comraissiioner  in  the  premises.  The  ques- 
tion being  one  of  a  federal  character  we  must  be  governed 
by  the  decisions  referred  to. 

Plaintiff  contends  that  if  it  be  determined  that  au- 
thority exists  to  cancel  an  entry  as  against  the  entryman 
liimself,  plaintiff  is  nevertheless  protected  by  the  pro- 
visions of  the  act  of  congress  of  March  3,  1891  (26  United 
States  Statutes  at  Large,  p.  1098,  ch.  561,  sec.  7),  whereby 
it  is  enacted  that  "all  entries  made  under  the  pre-emption, 
l:omestead,  desert-land,  or  timber  culture  laws,  in  which 
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final  proof  and  payment  may  have  been  made  and  certifi- 
cates issued,  and  to  which  there  are  no  adverse  claims 
originating  prior  to  final  entry  and  which  have  been  sold 
or  incumbered  prior  to  the  first  day  of  March,  eighteen 
hundred  and  eighty-eight,  and  after  final  entry,  to  bona 
fide  purchasers,  or  incumbrancers  for  a  valuable  consider- 
ation, shall  unless  upon  an  investigation  by  a  Govemment 
Agent,  fraud  on  the  part  of  the  purchaser  has  been  found, 
be  confirmed  and  patented  upon  presentation  of  satis- 
factory proof  to  the  Land  Department  of  such  sale  or 
incumbrance."  This  statute  cannot  avail  the  plaintiff. 
Without  suggesting  other  reasons  it  is  sufficient  to  say 
that  in  Parsons  v.  Venzkc,  supruy  the  same  claim  was  made 
and  the  supreme  court  of  the  United  States  there  held 
that  the  statute  referred  only  to  entries  existing  at  the 
time  of  its  enactment  and  not  to  those  which  had  there- 
tofore been  canceled. 

Plaintiff  in  argument  further  insists  that  it  is  in  any 
event  entitled  to  relief  as  one  claiming  under  a  bona  fide 
purchaser  without  notice  of  the  facts  invalidating  the 
entry  and  in  reliance  upon  the  receipt.  Whether  one 
occupying  such  a  position  and  not  a  party  to  the  cancel- 
lation proceedings  would  be  entitled  to  relief  in  the 
courts  we  need  not  decide,  because,  as  already  noticed, 
the  plaintiff  did  not  present  this  issue  by  the  pleadings 
or  attempt  to  establish  such  facts  by  the  proof.  Where 
a  claim  to  real  estate  can  be  sustained  only  upon  the 
ground  that  the  person  asserting  it  is  a  subsequent  pur- 
chaser in  good  faith,  such  person  is  required  to  show 
affirmatively  that  he  purchased  without  notice  of  the 
equities  of  another,  and  relying  upon  the  apparent  own- 
ership of  his  grantor.  {Botcman  v.  Griffith^  35  Neb.,  361; 
Dailey  v.  Kinsler,  35  Neb.,  835;  Phoenix  Mutual  Life  Ins. 
Co.  V.  Browny  37  Neb.,  705;  Baldvmi  v.  Burt^  43  Neb.,  245.) 
It  foUoTW  that  the  judgment  of  the  district  court  must  be 
reversed  and  the  cause  remanded. 


Reversed  and  remanded. 
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J.  O.  Cummins  bt  al.,  appellees,  v.  Hattib  Vande- 
yenter BT  AL.,  Impleaded  with  Pbteb  J.  Hansen^ 

APPELLANT. 

Filed  Novembeb  4, 1897.    No.  7549. 

1.  Xechanics'  Liens:  Foreclosure:  Etibenox./  In  an  action  to  fore- 

close a  mechanic's  lien,  it  must  appear  in  evidence  that  the  state- 
ment of  the  claim  therefor  has  been  filed  with  the  proper  officer 
in  the  county  within  the  time  prescribed  by  statute;  if  not,  there 
is  a  failure  of  proof  of  the  existence  of  the  lien. 

2.  : : .    The  evidence  herein  held  insufficient  to  prove 

that  the  statement  of  a  claim  of  Hen  had  been  filed. 

Appeal  from  the  district  court  of  Cass  counly.  Heard 
below  before  Cilaj>man,  J.    Reversed. 

Beeson  d  Rooty  for  appellant 

Robert  B.  Windham  and  Qeorge  M.  Spurlochy  contra. 

Harrison,  J. 

In  this  action,  instituted  in  the  district  court  of  Cass 
county,  the  appellees,  partners  conducting  a  lumber  yard, 
sought  and  obtained  a  decree  of  foreclosure  of  a  mechan- 
ic's lien,  which,  it  was  alleged  in  the  petition  filed,  had 
accrued  in  favor  of  the  partnership,  and  had  been  duly 
perfected  as  prescribed  by  statute.  With  reference  to  the 
matters  to  which  we  have  just  alluded,  the  pleading  set 
forth  the  facts;  we  have  but  stated  the  conclusions. 
Peter  J.  Hansen,  one  of  the  defendants  in  the  trial  court, 
has  prosecuted  an  appeal  to  this  court  The  facts  of  the 
existence  of  the  account,  prepared  and  verified  in  the 
manner  required  by  law  to  entitle  it  to  be  filed  and  en- 
tered in  the  proper  ofl&ce  as  a  lien,  also  the  allegation  that 
it  had  been  filed,  were  put  in  issue  by  the  p]^ading8; 
hence  it  was  for  the  appellees  to  prove  the  controverted 
facts,  and  it  is  asserted  tliat  there  was  no  proof  that  what 
was  styled  the  lien  had  ever  been  filed. 


Vol.  52]  SEPTEMBER  TERM,  189t.  itii 


Cummins  y.  Vandeventer. 


During  the  trial,  one  of  the  partners,  being  on  the  wit- 
ness stand,  was  interrogated  and  answered  as  follows: 
"Q.  I  will  now  ask  you  to  state  if  you  have  in  your  pos- 
session the  original  lien  filed  on  the  premises?  A.  Yes, 
sir;  I  think  that  I  have."  For  the  appellees  there  was 
then  made  this  offer:  "The  lien  is  here  offered  in  evidence 
by  the  plaintiff,"  and  over  the  objection  of  the  appellant 
the  document  offered  was  received  in  evidence.  If  it 
be  conceded  that  the  paper  had  been  suflSciently  identi- 
fied by  the  witness  and  was  properly  allowed  in  evidence, 
the  offer  did  not  include  the  indorsement  made  by  the 
register  of  deeds  which  recited  the  fact  of  filing,  etc.,  nor 
was  there  any  attempt  to  establish  that  the  paper  had 
been  filed  in  the  proper  ofl&ce.  There  was  no  proof  on  this 
point.  The  introduction  of  the  claim  of  lien  did  not  carry 
with  it  the  indorsement  of  the  officer  and  its  recitals. 

In  the  decision  in  the  case  of  Noll  v.  Kennealltfj  37  Neb., 
879,  wherein  a  similar  question  arose,  it  was  stated :  "It 
is  said  that  there  is  no  proof  that  a  claim  for  lien  was 
filed  with  the  register  of  deeds.  The  petition  alleges  that 
on  the  31st  day  of  December,  1888,  and  within  four 
months  from  the  time  of  the  furnishing  of  the  materials, 
R  A.  Handy  &  Co.  made,  under  oath,  an  account  in  writ- 
ing of  the  materials,  and  filed  the  same  in  the  office  of 
the  register  of  deeds  of  Lancaster  county,  claiming  a 
mechanic's  lien  therefor  upon  said  premises,  which  lien 
was  recorded  in  book  D  of  mechanics'  liens,  at  page  349. 
The  above  allegation  being  put  in  issue  by  the  general  de- 
nial in  the  answer  of  appellees,  it  devolved  upon  the 
plaintiff  to  establish  upon  the  trial,  by  competent  evi- 
dence, the  filing  of  the  claim  for  lien.  This  he  failed  to 
do.  The  mechanic's  lien  records  of  Lancaster  county 
were  neither  produced  at  the  trial  nor  offered  in  evidence. 
Plaintiff,  over  objection  of  defendants,  introduced  in  evi- 
dence the  lien  attached  to  his  petition  as  an  exhibit. 
While  it  contained  an  indorsement  purporting  to  have 
been  made  by  the  register  of  deeds,  showing  the  filing  and 
recording  of  the  paper,  yet  the  indorsement  was  not  of- 
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fered  in  evidence.  Plaintiff  should  have  made  his  offer 
sufficiently  broad  to  have  included  the  introduction  of 
the  indorsement  of  the  filing  of  the  statement  of  lien. 
In  this  state  one  who  seeks  to  enforce  a  mechanic's 
lien  is  required  to  file  a  verified  account  of  the  materials 
furnished  or  labor  performed,  for  which  a  lien  is  claimed, 
in  the  office  of  the  register  of  deeds,  within  four  months 
after  the  furnishing  of  the  last  item  of  materials,  or  the 
performance  of  the  labor.  The  filing  operates  as  a  crea- 
tion of  a  lien,  and  unless  this  is  done,  his  right  to  a  lien  is 
lost.  As  there  is  a  total  failure  of  proof  that  any  claim 
for  lien  was  filed  by  plaintiffs'  assignors  with  the  register 
of  deeds,  plaintiff  was  not  entitled  to  have  a  lien  estab- 
lished on  the  premises  in  controversy."  This  is  entirely 
applicable  and  decisive  of  the  point  under  consideration 
in  the  cade  at  bar. 

The  appellant,  Peter  J.  Hansen,  was  a  purchaser  of 
the  property  after  the  occurrences  or  business  transac- 
tions on  which  appellees  based  their  claim  of  lien,  and  it 
follows  from  the  conclusion  which  w^e  have  reached  that 
there  was  a  failure  in  the  proof  that  any  lien  was  ever 
perfected  against  the  property;  that  to  the  extent  the 
decree  affected  the  rights  of  the  appellant,  it  must  be 
reversed  and  the  action  as  to  him  dismissed. 

There  were  some  other  questions  presented  in  the  briefs 
but  we  deem  a  discussion  of  them  unnecessary.  A  judg- 
ment will  be  entered  as  hereinbefore  indicated. 


Rbyersed. 


S.  C.  BuRi.iNGiM  V.  Equitable  Trust  CJompany. 

FiLKD  November  4, 1897.    No.  7466. 

B«view:  Conflicting  Evidence.  A  finding  of  fact  by  a  district  court 
on  conflicting  evidence  will  not  be  disturbed  by  this  court  unless 
manifestly  wrong. 
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Error  from  the  district  court  of  Seward  county.    Tried 
below  before  Wm]ELER,  J.    Afft^med. 

Norval  Bros,  and  Oeorge  W.  Lowley^  for  plaintiflE  in  error. 

MorriSf  BeeJcman  &  Marple^  and  D.  C.  MoKillipy  contra. 

Harrison,  J. 

It  appears  herein  that  the  plaintiff  in  error,  during  a 
number  of  years,  commencing  probably  in  the  year  1885, 
was  local  agent  for  defendant  in  error  at  Sewar^,  en- 
gaged in  making  loans  on  lands  or  farms.  During  the 
first  months  of  the  year  1892,  applications  were  made  to 
him  for  two  loans, — one  in  the  sum  of  f 800  and  one  in  the 
sum  of  12,000.  The  applications  were  approved.  The 
coupon  notes,  or  bonds  and  mortgages,  were  prepared, 
and  under  the  supervision  of  the  plaintiff  in  error  were 
executed,  and  one  of  the  mortgages  was  filed  for  record 
February  13,  1892;  the  other,  March  16,  1892.  At  or 
about  these  dates,  the  notes  or  bonds  and  abstracts  of 
titles  of  the  mortgaged  lands  were  forwarded  to  the  de- 
fendant in  error.  On  April  2,  1892,  evidently  in  answer 
to  a  letter  of  inquiry  and  demand  from  defendant  in  error, 
the  plaintiff  wrote  and  sent  a  letter  to  the  Trust  Com- 
pany in  which  he  stated: 

"S.  C.  Burlingim,  Mortgage  Loan  Broker, 
"First  and  Second  Mortgage  Loans. 

"Seward,  Neb.,  April  2, 1892. 
"^.  M.  Fairfkldy  Secy.y  Omdhaj  Nebr. — Dear  Sir:  Yours 
of  Apl.  first  received,  asking  me  to  send  statement  of  set- 
tlement duly  executed  of  Delos  P.  O'Neal,  and  also 
recorded  mortgage  of  O'Neal  and  Franz,  and  you  say  my 
commission  is  not  payable  until  papers  in  these  loans  are 
completed.  I  wrote  you  on  the  30th  in  regard  to  send- 
ing in  these  recorded  mortgages  and  I  wrote  you  that 
when  you  sent  me  my  commission  in  the  O'Neal  loan  I 
would  send  you  mortgages  above  stated.  Now  I  will 
keep  these  mortgages  until  you  send  me  my  com.     Yours 

truly." 
^5 
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On  June  8,  1892,  C.  M.  Cowan,  located  at  York,  Neb., 
an  examiner  of  lands  for  the  trust  company,  by  request 
or  order  of  the  company,  went  to  Seward,  called  on  plain- 
tiff in  error,  and  demanded  of  him  the  two  mortgages  in 
question.  To  the  demand  the  plaintiff  in  error  replied 
that  he  would  deliver  or  send  the  mortgages  to  the  com- 
pany when  paid  his  commission  for  making  the  loans. 
He  had  received  the  commission  on  the  loan  of  f  800,  but 
had  forgotten  this  fact,  hence  was  claiming  it.  On  the 
same  day  of  the  interview  with  Cowan  the  plaintiff  in 
error  mailed  the  mortgages  to  the  company  .and  they 
were  received  by  it  two  days  later,  or  on  the  10th  of  the 
month.  Immediately  after  mailing  the  mortgages  to  the 
company,  the  plaintiff  in  error  instituted  thie  suit,  pro- 
curing the  summons  to  be  served  on  C.  M.  Cowan.  This 
action  was  brought  in  the  county  court  From  the  judg- 
ment an  appeal  was  taken  to  the  district  court,  where  a 
jury  was  waived  and  a  trial  had  to  the  court  which  re- 
sulted in  a  judgment  favorable  to  defendant  in  error. 
The  plaintiff  haB  brought  the  case  to  this  court  for  re- 
view. 

When  the  company  received  the  mortgages,  it  sent  the 
plaintiff  in  error  a  draft,  in  amount  |24.90,  to  pay  the 
commission  for  effecting  the  f2,000  loan.  The  total  of 
this  commission  was  $30.  The  conopany  claimed  it  had 
been  forced  by  the  plaintiff's  retention  of  the  mortgage 
to  incur  the  expense  of  sending  C.  M.  Cowan  from  York 
to  Seward,  f  2.85,  and  also  to  procure  certified  copies  of 
the  mortgages.  This  last  was  done  by  Cowan  when  in 
Seward  on  June  8,  1892,  and  cost  |2.25, — total  expense, 
$5.10,  which  deducted  from  the  whole  commission,  f30, 
there  remained  f24.90,  the  amount  sent  to  plaintiff  by 
draft  after  the  company  received  the  mortgages.  The 
main  issuable  fact,  and  placed  in  litigation  by  the  plead- 
ings, was  whether  or  not  the  plaintiff's  commission  on  a 
loan  became  due  before  the  recorded  mortgage  in  each 
instance  was  forwarded  to  and  received  by  the  company. 
The  company  contended  that  it  did  not;  the  plaintiff,  to 
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the  contrary,  or  that  when  the  note  or  bond  and  abstract 
of  title  in  any  loan  had  been  executed  and  returned  to  the 
company,  the  eommismon  for  making  the  loan  was  due. 
On  the  determination  of  this  fact  depended  the  other  ques- 
tions in  the  case.  The  evidence  on  this  point  was  con- 
flicting, and,  to  reach  the  conclusion  it  did,  the  trial  court 
must  have  decided  it  in  favor  of  the  defendant  in  error; 
and  after  a  careful  review  of  the  evidence,  we  cannot  say 
the  finding  was  manifestly  wrong,  hence  it  will  not  be 
disturbed.    (Scroggin  v.  Johnstorij  45  Neb.,  714.) 

This  action  wafi  commenced  on  the  8th  day  of  June,  and 
the  mortgages  were  not  received  by  the  company  until  the 
10th,  and  as  the  commission  was  not  due,  according  to 
the  finding  of  the  trial  court,  until  the  reception  of  the 
mortgages  by  the  company,  the  plaintiff  had  no  cause  of 
action  when  this  suit  was  instituted.  This  being  true, 
the  judgment  of  the  district  court  was  right  and  must  be 

Affirmed. 
NoRVAL,  J.,  not  sitting. 


WHiTFEBiiD  Sanford  v.  Kate  C.  Craig  et  al. 

Filed  November  4, 1897.    No.  7544. 

1.  Instructions:  Pbooedure:  Review.    It  is  of  the  duties  of  the  trial 

court,  of  its  own  motion,  to  instruct  the  jury  what  the  issues  are 
in  any  case  on  trial.  If  it  does  not  do  so,  such  instruction  must  be 
prepared  and  a  request  be  preferred  that  it  be  given,  and  if  the 
request  is  refused  or  ignored,  an  exception  noted.  If  there  is  no 
exception  and  the  matter  is  not  made  the  subject  of  assignment  of 
error  in  the  motion  for  a  new  trial,  it  will  be  taken  as  waived. 

2.  Action  on  Note:  Evidence  of  Reward  for  Payee's  Arrest.    The 

admission  of  certain  evidence  herein  examined  and  held  preju- 
dicially erroneous. 

Error  from  the  district  oonrt  of  Chase  county.  -  Tried 
below  before  Weltt,  J.    Reversed. 
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M.  B.  Reeae,  Clark  d  Allen^  and  G.  W.  Meeker,  tot  plaintiff 
in  error. 

W.  8.  MorlaUy  contra. 

Harrison,  J. 

The  plaintiff  commenced  an  action  in  the  district  ootiPt 
of  Chase  county,  Nebraska,  against  the  defendants,  on  a 
promissory  note  in  the  sum  of  f565,  alleging,  in  regard 
to  his  title  to  the  note,  that  he  was  the  owner  of  such 
note  by  virtue  of  its  purchase  for  a  valuable  consideration 
before  its  maturity.  The  answer  to  the  petition  was  a 
general  denial.  The  main^  issue  in  the  evidence  intro- 
duced was,  did  the  defendants  execute  the  note  in  suit? 
They  sought  to  prove  that  they  did  not,  and  the  plaintiff 
the  contrary.  The  defendants  were  successful  in  secur- 
ing a  favorable  verdict  and  the  plaintiff  has  prosecuted 
error  proceedings  to  this  court.  An  examination  of  the 
record  before  us  discloses  that  the  verdict  of  the  jury  was 
in  form  a  general  finding  favorable  to  the  plaintiff,  with- 
out, however,  assessing  the  amount  of  his  recovery.  The 
judgment  is  for  the  defendants. 

It  is  stated  in  the  brief  filed  in  behalf  of  the  plaintiff, 
that  the  case  was  tried  to  a  jury  and  a  verdict  returned  for 
defendants;  and,  since  it  is  thus  conceded  for  the  plaintiff 
that  the  verdict  was  in  favor  of  defendants,  we  will  pro- 
ceed with  the  examination  of  the  questions  presented 
without  further  attention  to  the  condition  of  the  record. 

The  first  assignment  argued  is  that  the  trial  court  erred 
iu  failing  to  instruct  on  the  issues  in  the  case.  It  is  true 
that  the  court  did  fail  to  so  instruct,  but  no  request  was 
made  that  he  should  state  the  issues  in  the  instructions, 
and  no  objection  was  made  or  exception  taken  to  the  non- 
action of  the  court;  neither  is  it  of  the  subjects  of  assign- 
ment and  complaint  in  the  motion  for  a  new  trial,  and 
must  be  deemed  waived.  "It  is  the  duty  of  the  court  on 
its  own  motion  to  state  the  issues  as  presented  by  the 
pleadings  to  the  jury.     If,  however,  it  fails  to  do  so,  a 
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request  to  that  effect  must  be  made,  and  upon  the  failure 
an  exception  taken*  .  If  no  exceptions  are  taken  and  the 
objection  not  assigned  in  the  motion  for  a  new  trial,  it 
will  be  deemed  waived.''  {Barney  v.  Pinkham,  37  Neb,, 
664.) 

In  the  record  appears  the  following: 

"Paper  marked  Exhibit  'F,'  for  identification. 

"Q.  State  what  that  is  and  where  you  got  it. 

"A.  I  guess  that  is  the  man  I  sold  the  house  and  lot 
to, — Frank  Scoville. 

"Q.  Where  did  you  get  it? 

"A.  After  he  run  off  and  left  me  in  the  suds,  my 
friends  sent  it  to  me. 

"Exhibit  *F'  offered  in  evidence. 

"(The  following  is  the  copy  of  Exhibit  *F'  except  the 
photograph  which  appears  at  the  top  of  the  page  of  Frank 
A.  Scoville:) 

"1500  reward.  The  creditors  of  the  State  Bank  of  Val- 
paraiso offer  the  above  reward  for  the  arrest  of  F.  A. 
Scoville  and  Geo.  A.  Grafts.  Valparaiso,  Neb.,  November 
22,  1888.  F.  A.  Scoville  and  Geo.  A.  Crafts  have  ob- 
tained from  the  State  Bank  of  Valparaiso  about  f  100  in 
currency.  Description  of  Scoville:  35  years  of  age;  5  ft. 
8  in.  high;  weight,  about  170  lbs.;  dark  complexion,  full 
features,  grey  eyes,  dark  hair,  and  brown  mustache;  has 
mole  on  cheek;  also  large  mole  or  tumor  back  of  ear 
neai'ly  f  of  an  inch  in  length;  front  teeth  crowded  to- 
gether and  badly  discolored ;  rather  plain-appearing  gen- 
tleman, and  dresses  plain.  The  cut  above  is  a  fair  picture 
of  Scoville.  Description  of  Crafts:  About  twenty-three 
years  of  age;  small  build;  about  five  feet  six  inches  high; 
weight,  about  140  pounds;  dark  hair  and  eyes;  small 
black  mustache;  stylish-appearing  gentleman;  usually 
wears  dark  clothes;  rather  a  distinct,  rapid  talker.  The 
above  reward  will  be  paid  for  the  arrest  and  delivery  to 
authorities  in  Saunders  county,  Nebraska,  of  the  above 
named  parties.  Send  all  information  to  Chas.  Crow,  Gen- 
eral Superintendent  of  the  Peoples  Detective  Associa- 


486  NEBRASKA  REPORTS.  [Vol.52 


SouthAxd  T.  B^hnii. 


tioDy  Lincoln,  Nebraska.^'  This  exhibit  waB  admitted 
over  the  objection  of  counsel  for  plaintiff  and  its  a/dmis- 
sion  is  assigned  and  presented  as  an  error.  The  evidence 
bearing  on  the  litigated  issues  was  conflicting,  hence  we 
cannot  say  that  the  verdict  was  the  only  one  which  might 
or  should  have  been  rendered. 

F.  A.  Scoville,  or  Frank  A.  Scoville,  was  the  payee  of 
the  note  in  suit,  the  party  from  whom  the  plaintiff  had 
purchaised  it,  so  alleged  in  the  petition.  Exhibit  "F,"  of 
which  we  have  given  a  copy,  referred  to  Scoville  as  being 
subject  of  search  by  a  detective  association,  with  a  reward 
offered  for  his  arrest  and  delivery  to  the  authorities  of  the 
county  named  in  the  exhibit  This  piece  of  evidence  had 
no  possible  connection  or  relevancy  to  any  phase  or  por- 
tion of  the  cause  on  trial;  was  utterly  foreign  to  the 
issues,  and  could  have  but  one  effect, — ^that  of  prejudicing 
and  misleading  the  minds  of  the  jurors, — hence  its  admis- 
sion was  an  error  and  one  which  we  cannot  say  was  not 
harmful  to  the  rights  of  the  complaining  party. 

There  are  other  errors  assigned  but  we  do  not  deem  a 
discussion  of  them  necessary  at  this  time.  The  judgment 
must  be  reversed  and  the  cause  remanded. 


Bbversed  and  bemandbd. 


Stephen  S.  Southard,  Jr.,  appellant,  v.  John  Behrns 

ET  AL.,  APPELLEES. 

Filed  Notembeb  4, 1897.    No.  7564. 

Review:  Sufpicikncy  of  Evidence.  A  finding  of  a  trial  court  which 
is  unsupported  by  the  evidence  is  manifestly  wrong,  and  a  judg- 
ment based  thereon  will  be  reversed. 

Appeal  from  the  district  court  of  Cass  county.    Heard 
1  elow  before  Chapman,  J.    Reversed. 
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Byron  Gtarh^  for  appellant. 
E.  H.  Wooley,  contra. 

Harrison,  J. 

The  appellant,  on  October  27,  1892,  instituted  this  ac- 
tion in  the  district  court  of  Cass  county,  alleging  in  his 
petition  that  he  was  the  owner  of  the  undivided  one-half 
of  the  west  half  of  the  northwest  quarter  section  23, 
township  10,  north  of  range  12,  in  Cass  county,  Nebraska; 
that  he  derived  his  title  to  the  land  by  or  through  a 
warranty  deed  executed  and  delivered  to  him  and  one  G. 
Frank  Gauley,  on  August  20, 1858,  by  William  Anderson 
and  wife,  pursuajit  to  a  purchase  of  said  land  then  made 
by  the  grantees  in  the  deed  of  the  grantors  therein;  that 
the  defendants  claimed  to  have  purchased  and  to  own  all 
the  interest  of  the  said  G.  Frank  Gauley  in  and  to  the 
property  and  were,  and  had  been,  in  possession  of  the 
same  and  had  received  the  rents,  issues,  and  profits 
thereof  since  February  1,  1893.  Judgment  was  asked 
confirming  the  interests  or  titles  of  the  parties,  for  parti- 
tion of  the  property,  and  an  accounting  by  the  defendants 
of  and  for  the  said  rents  and  profits.  The  defendants  in 
answer  denied  that  plaintiff  ever  had  any  interest  or  title 
in  or  to  the  land,  and  alleged  that,  at  the  time  of  its  pur- 
chase from  the  Andersons  pleaded  in  the  petition,  the 
purchase  was  wholly  by  G.  Frank  Gauley,  the  considera- 
tion was  wholly  paid  by  him,  and  plaintiff's  name  was 
inserted  in  the  deed  by  mistake;  that  possession  of  the 
land  was  taken  by  G.  Frank  Gauley  on  or  about  August, 
1858,  and  he  was  in  the  "open,  notorious,  exclusive,  and 
adverse  possession"  thereof  from  such  date  until  his 
death;  that  some  years  thereafter,  at  his  death,  he  left 
heirs,  certain  persons  whose  names  are  specifically  stated 
in  the  answer,  who  had  like  possession  ot  the  land  up  to 
the  date  they  sold  and  conveyed  it  to  the  defendants,  No- 
vember 23, 1882,  since  which  time  John  Behrns,  of  defend- 
ants herein,  had  been  in  the  "open,  notorious,  exclusive, 
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and  adverse  possession"  of  the  property.  It  was  also 
stated  in  the  answer  that  defendants  had  placed  certain 
improvements  on  the  land  and  had  paid  the  taxes  thereon 
relative  to  both  of  which  it  was  prayed,  if  partition  was 
accorded  the  plaintiff,  there  should  be  an  accounting  and 
adjustment  decreed.  No  values  of  the  improvements  or 
amounts  of  taxes  paid  were  pleaded.  The  reply  was  in 
effect  a  general  denial.  Of  the  issues  there  was  a  trial 
to»the  court  resulting  in  the  following  finding  and  decree: 

"Now  on  this  4th  day  of  September,  A.  D.  1894,  this 
cause  having  heretofore  been  submitted  upon  the  plead- 
ings and  testimony  of  the  respective  parties,  and  the 
court,  being  fully  and  well  advised  in  the  premises,  doth 
find  that  the  defendant  John  Behrns  has  been  in  the 
peaceable,  open,  notorious,  and  adverse  possession  of  the 
real  estate  described  in  plaintiff's  petition,  viz.,  the  west 
half  of  the  northwest  quarter  of  section  twenty -three  (23) 
in  township  ten  (10)  north,  of  range  tw^elve  (12),  in  Casts 
cH)unty,  Nebraska,  for  more  than  ten  years  immediately 
preceding  the  comm encement  of  this  action;  and  that 
during  said  tim/e  he  has  placed  valuable  improvements 
thereon. 

"Wherefore,  it  is  ordered,  adjudged,  and  decreed  that 
the  title  to  said  lands  be  and  the  same  are  forever  con- 
firmed in  the  defendant  John  Behrns,  and  that  the  plain- 
tiff be  and  is  hereby  enjoined  from  having  or  claiming 
any  right,  title,  or  interest  in  and  to  the  same,  or  any  part 
thereof;  and  the  plaintiff  is  not  entitled  to  partition  by 
reason  of  said  possession,  and  plaintiff's  petition  is  there- 
fore dismissed  with  costs;   *     *     *." 

The  plaintiff  has  appealed  to  this  court  Whether  the 
court  could,  in  an  action  of  partition,  try  and  adjudicate 
questions  in  regard  to  the  titles  to  the  land  is  not  pre- 
sented by  the  present  record,  hence  we  will  not  discuss  or 
decide  it.  The  main  point  for  consideration  is  whether 
tlxere  was  evidence  sufficient  to  support  the  finding  of  the 
court  in  re.i»ard  to  the  defendant's  possession  of  the  land. 

The  evidence  in  relation  to  the  defendant  and  his  own- 
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ership  and  possession  of  the  land  in  dispute  disclosed  that 
he  had  purchased  i1  on  February  1,  1883,  the  date  of  the 
conveyances  to  him.  In  his  testimony  he  stated  that  he 
took  possession  of  the  land  during  the  following  spring, 
"before  the  12th  of  May."  The  petition  in  the  present 
action  was  filed  October  27,  1892,  and  from  the  record 
it  appears  that  on  November  21, 1892,  the  defendant  filed 
a  motion  to  require  the  plaintiff  to  give  security  for  costs, 
from'  which  it  is  apparent  that  the  possession  of  the  de- 
fendant had  continued  for  less  than  ten  years, — ^the 
statutory  period.  No  witness  placed  it  before  the  year 
1883,  during  the  spring  months;  hence  spme  months 
short  of  the  necessary  time. 

The  only  other  issue  relative  to  adverse  possession 
raised  by  defendant's  answer  was  that  defendants,  the 
heirs  of  G.  Frank  Gauley,  and  G.  Frank  Gauley,  had  been 
in  the  "open,  notorious, exclusive, and  adverse  possession'' 
of  the  land  for  more  than  the  statutory  period  necessary  to 
bar  an  action  by  the  plaintiff  to  assert  any  right  or  title 
in  or  to  it  On  August  20,  1858,  according  to  the  evi- 
dence, pursuant  to  a  purchase  made  by  the  grantees 
named  in  the  deed,  the  title  to  the  land  was  conveyed  by 
the  then  owners  to  G.  Frank  Gauley  and  the  plaintiff, 
and  it  does  not  appear  that  either  of  the  grantees  ever 
occupied  the  land  or  was  in  actual  physical  possession  of 
it  or  had  any  other  possession  thereof  than  is  presoimed 
to  be  in  any  owner  of  wild,  uncultivated,  unoccupied 
land.  Clearly  no  such  possession  of  either  G.  Frank 
Gauley  or  the  parties  who  made  quitclaim  deeds  convey- 
ing the  property  to  defendants  as  heirs  of  G.  Frank 
Gauley  was  shown  admissible  or  competent  under  the 
pleadings,  which  can  be  claimed  to  have  been  open,  no- 
torious, and  adverse  to  the  plaintiff. .  There  was  a  tax 
deed  introduced  in  evidence  by  which  it  appeared  that 
the  land  in  litigation  herein  had  been  sold  to  one  I>aniel 
Foust  and  a  tax  deed  executed  and  delivered  by  the  treas- 
urer of  Cass  county  to  the  purchaser;  and  it  also  ap- 
peared that  the  land  had  been  conveyed  by  Daniel  Foust 
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to  Geo.  P.  Gauley,  but  this  had  no  relevancy  or  compe- 
tency in  any  issue  presented  by  the  pleadings,  hence  any 
claims  which  might  have  been  asserted  under  this  evi- 
dence need  not  be  discussed  here.  The  finding  of  the 
trial  court  was  unsupported  by  the  evidence, — was  maiii- 
festly  wrong.  The  judgment  based  thereon  must  there- 
fore be  set  aside  and  the  cause  remanded  for  further  pro- 
ceedings. 

Reversed  and  remanded. 


John  A.  Orr  v.  Charles  A.  Broad  bt  al. 

Filed  Novembeb  4, 1897.    No.  7625. 

1.  Mortgages:  Title:  Lien.    A  mortgage  of  real  property  In  this  state 

does  not  convey  any  title  or  vest  any  estate  before  or  after  con- 
ditions broken,  but  merely  creates  a  lien  on  the  property.  {Hoag- 
land  V.  Lowe,  39  Neb.,  397;   Compiled  Statutes,  ch.  73,  sec.  55.) 

2.  :  Right  op  Possession:  Rents.    A  mortgagor  of  real  property 

retains  the  legal  title  and  is  ordinarily  entitled  to  the  possession 
thereof  until  confirmation  of  a  sale  under  decree  of  foreclosure  of 
the  mortgage  and  such  right  of  possession  carries  with  it  the 
proprietary  interest  in  the  rents  and  profits  of  the  real  estate. 

8. :  Sale  of  Mortgagob's  Interest  Under  Execution:  Title, 

Such  title  and  interest  of  the  mortgagor  may  be  sold  under  execu- 
tion, and  the  purchaser  at  the  execution  sale  by  its  confirmatioa 
and  execution  of  a  deed  pursuant  thereto  is  vested  with  such  title 
and  right  as  were  in  the  judgment  debtor  at  the  time  the  lien  of 
the  Judgment  attached  to  the  land. 

4.  Ejectment:  Termination  op  Plaintiff's  Right:  Judgment.  "In 
an  action  for  the  recovery  of  real  property,  where  the  plaintiff 
shows  a  right  to  recover  at  the  time  the  action  was  commenoed, 
but  it  appears  that  his  right  has  terminated  during  the  pendency 
of  the  action,  the  verdict  and  judgment  must  be  according  to  the 
fact,  and  the  plaintiff  may  recover  for  withholding  the  property." 
(Code  of  Civil  Procedure,  sec.  629.) 

Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Tibbets,  J.     Reversed. 

The  opinion  contains  a  statement  of  the  case. 
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JET.  W.  Orr  and  Lamby  Adams  d  Sootty  for  plaintiff  in 
error: 

Under  the  execution  sale  all  tlie  title  of  mortgagors  was 
conveyed  to  plaintiff  in  error.  (Code,  sees.  499,  500; 
Reynolds  v.  Cobby  15  Neb.,  381;  Lamb  v.  SJiermariy  19  Neb., 
684.) 

Mortgagors  could  not  assign  any  better  right  than  they 
possessed.  {Gmirtnay  v.  Parker ^  16  Neb.,  311,  21  Neb.,  582; 
Johnson  v.  Slierniany  15  Cal.,  293.) 

Bights  to  rents  and  profits  passed  to  plaintiff  in  error 
as  an  incident  to  the  legal  title  when  it  was  conveyed 
by  the  sheriff  under  his  deed.  {Bank  of  Petmsylvania  v. 
Wiscy  3  Watts  [Pa.],  394;  Latta  v.  PiercCy  11  Lea  [Tenn.], 
267;  Butt  v.  Elletty  19  Wall.  [U.  S.],  544;  English  v.  Kepy 
39  Ala.,  113;  Tubb  v.  Fordy  58  Ala.,  277.) 

In  absence  of  stipulations  to  the  contrary,  the  mort- 
gagor of  realty  retains  the  legal  title  and  right  of  pos- 
session. {Kyger  v.  Ryleyy  2  Neb.,  20;  Webb  v.  Hoselton^  4 
Neb.,  318;  Union  Mutual  Life  Ins.  Co.  v.  Levitt^  10  Neb.,  301; 
Higginbottom  v.  BentoUy  24  Neb.,  463;  Johnson  v.  Shernmny 
15  Cal.,  293;  Kidd  v.  Teepky  22  Cal.,  255.) 

Neither  the  legal  title  nor  the  right  to  rent  passes  to 
mortgagee,  {Kountze  v.  Omaha  Hotel  Co.^  107  U.  S.,  392; 
Trimm  v.  Marshy  54  N.  Y.,  599;  Sellwood  v.  Chray^  11  Ore., 
534;  Seckler  v.  Delfs,  25  Kan.,  159;  Sexton  v.  Breese^  32 
N.  E.  Rep.  [N.  Y.],  133;  Yason  v.  Ball,  56  Ga.,  268;  Talia- 
ferro V.  Gay,  78  Ky.,  496;  Wooley  v.  Holt,  14  Bush  [Ky.], 
789;  Caruthers  v.  Humphrey,  12  Mich.,  270;  Humphrey  v. 
Hurdy  29  Mich.,  44;  Mills  v.  Heaton,  52  la.,  215;  Mills  v. 
Hamiltony  49  la.,  105;  M(yrrow  v.  Morgan,  48  Tex.,  304; 
Newton  v.  McKay y  30  Mich.,  380;  Ferris  v.  Wik*ox,  51  Mich., 
105;  Butman  v.  Jam^y  34  Minn.,  547;  Button  v.  War- 
schaueTy  21  Cal.,  610.) 

The  only  method  by  which  a  mortgagee  can  obtain  a 
lien  upon  rents  and  profits  is  by  having  a  receiver  ap- 
pointed in  a  foreclosure  proceeding.     Until  that  time  the 
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rents  may  be  collected  by  the  holder  of  the  legal  title  or 
reached  by  his  creditors.  {Howell  v.  Ripley^  10  Paige  [N. 
Y.],  43;  Astor  v.  Turner^  11  Paige  [N.  Y.],  436;  Wooley  v. 
Holt,  14  Bush  [Ky.],  789;  Teal  v.  Walker,  111  U.  S.,  242; 
Post  V.  Dorr,  4  Edn.  Ch,  [N.  Y.],  412;  Oilman  v.  Illinois 
d  Mississippi  Telephone  Co.,  91 U.  S.,  603;  Kountze  v.  Omaha 
Hotel  Co.,  107  U.  S.,  392;  American  Bridge  Co.  v.  Heidel- 
bach,  94  U.  S.,  798;  Taliaferro  v.  Oay,  78  Ky.,  498;  Reed 
V.  Ward,  51  Ind.,  215;  Selluoood  v.  Gray,  11  Ore.,  535.) 

The  amount  of  rent  received  is  the  measure  of  re- 
covery, and  a  landlord  who  puts  another  in  possession  as 
his  tenant  renders  himself  liable  to  the  true  owner  for  the 
rental  value  of  the  premises.  {Chirae  v.  Reinicker,  11 
Wheat.  [U.  S.],  280;  Storch  v.  Carr,  28  Pa.  St.,  135;  WiJl- 
iamson  v.  Heyser,  74  Ga.,  271;  Winuigs  v.  Wood,  53  Ind., 
187.) 

Where  the  right  to  maintain  ejectment  terminates  dur- 
ing suit,  plaintiff  may  recover  mesne  profits.  {Hairston  v. 
Dobbs,  2  So.  Rep.  [Ala.],  148.) 

Defendants  were  not  entitled  to  the  appointment  of  a 
receiver.  {Nash  v.  Meggett,  61  N.  W.  Rep.  [Wis.],  283; 
Adair  v.  Wright,  16  la,,  386.) 

John  H.  Ames  and  E.  F.  Pettis,  contra. 

References:  C5ode,  sees,  85,  853;  Harrington  v.  Latta^  23 
Neb.,  84;  Wiltsie,  Mortgage  Foreclosures,  sees.  576,  577. 

Hahrison,  J. 

The  plaintiff  instituted  this  action  in  the  district  court 
of  Lancaster  county,  asserting  in  the  petition  that  on  a 
certain  stated  date  he  was  the  owner  in  fee,  and  entitled 
to  the  possession,  of  lot  12  in  block  41,  in  the  city  of  Lin- 
coln, and  that  the  defendant  Charles  A.  Broad  wrong- 
fully and  unlawfully  entered  into,  and  held  possession 
of,  the  property,  received  the  rents,  issues,  and  profits 
thereof  and  appropriated  them  to  his  own  use,  whereby 
he  became  indebted  to  the  plaintiff  in  the  amount  of  such 
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rents,  etc.  The  prayer  of  the  petition  was  for  judgment 
in  the  pleaded  sum  of  the  rents.  Emma  H.  Holmes,  who 
also  claimed  the  rents  of  the  property,  was  on  motion  of 
the  defendant  Charles  A.  Broad  made  a  party  defendant. 
Issues  were  joined,  and  after  a  partial  trial  before  a  jury, 
a  trial  by  jury  was  waived,  that  body  was  discharged, 
the  trial  completed,  and  the  cause  submitted  to  the  court. 
The  result  was  a  judgment  for  defendants.  The  plaintiff 
presents  the  case  to  this  court  for  review. 

The  trial  court  made  special  findings,  and  it  is  claimed 
BA  error  that  the  judgment  rendered  is  contrary  to  the 
findings.     The  findings  were  aa  follows: 

"This  cause  having  been  tried  at  a  former  term  of  the 
district  court,  and  the  same  having  been  submitted  upon 
the  evidence  adduced,  and  now  comes  on  for  final  hear- 
ing and  determination  upon  the  petition  of  the  plaintiff 
and  the  answers  of  the  defendants,  and  the  replies 
thereto,  and  on  the  evidence  adduced,  and  the  court  being 
fully  advised  in  the  premises,  doth  find: 

"1.  That  on  the  31st  day  of  October,  1890,  in  an  action 
in  the  justice  court  of  Lancaster  county,  Nebraska,  in 
which  Hooker  &  Orr  were  plaintiffs,  the  said  plaintiffs 
recovered  a  judgment  against  O.  H.  Hutchins  and  Jane 
G.  Hutchins  for  the  sum  of  f  169.29  and  costs  of  action 
taxed  at  f3.45;  and  on  the  3d  day  of  November,  1890,  a 
transcript  of  said  judgment  was  duly  filed  in  the  office  of 
the  clerk  of  the  district  court  of  Lancaster  county,  state 
of  Nebraska,  and  from  and  after  the  date  of  said  filing 
was  an  existing  and  valid  lien  upon  all  the  real  estate  of 
the  said  defendants  Hutchins,  situated  in  said  county. 

"2.  That  at  the  time  of  the  filing  of  said  lien  the  said 
defendants  Hutchins  were  the  owners  of  lot  twelve  (12) 
in  block  forty-one  (41)  in  the  city  of  Lincoln,  Lancaster 
county,  state  of  Nebraska,  in  fee  simple;  and  from  and 
after  the  filing  of  said  lien  the  said  judgment  was  an  ex- 
isting and  valid  lien  upon  the  said  real  estate. 

"3.  That  prior  to  the  filing  of  said  lien  there  existed  a 
mortgage  lien  upon  said  premises  in  favor  of  the  Clark 
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&  Leonard  Investment  Company  for  the  sum  of  |15,000 
and  accrued  interest,  and  a  mortgage  in  favor  of  W.  W. 
Holmes  on  the  same  and  other  property  for  the  sum  of 
|16,500  and  accrued  interest;  that  the  conditions  in  each 
of  these  mortgages  were  broken  and  the  mortgagees  had 
acquired  the  right  to  foreclose  the  mortgage  liens^ 

"4.  That  prior  to  the  filing  of  said  judgment  lien,  to- 
wit,  on  the  19th  day  of  September,  1890,  an  action  of 
foreclosure  had  been  commenced  in  a  case  in  the  district 
court  of  Lancaster  county,  Nebraska,  in  which  Leonidas 
K.  Holmes  and  others  were  plaintiffs  and  the  said  C.  H. 
Hutchins  and  Jane  G.  Hutchins  and  others  were  defend- 
ants, and  in  the  said  action  the  said  Clark  &  Leonard  In- 
vestment Company  and  W.  W.  Holmes  had  filed  cross- 
petitions  seeking  the  foreclosure  of  their  mortgage  liens, 
and  the  said  action  was  at  all  times  pending  in  said  court 
from  the  time  of  the  commencement  of  the  same  until 
the  19th  day  of  February,  1894.  That  a  notice  of  U^ 
pendens  of  such  action  was  filed  in  the  office  of  the  reg- 
ister of  deeds  of  Lancaster  county  prior  to  the  filing  of 
the  transcript  in  the  office  of  the  clerk  of  the  district 
court  in  the  above  named  cause  of  Hooker  &  Orr  versus 
Jane  G.  Hutchins  et  al.,  but  that  said  notice  of  lis 
pendens  did  not  describe  the  property  above  named,  to- 
wit,  lot  twelve  (12)  in  block  forty -one  (41),  city  of  Lincoln. 

"5.  That  on  the  10th  day  of  August,  1891,  the  plaintiff 
herein  caused  execution  to  issue  upon  his  judgment 
heretofore  recited,  and  levy  to  be  made  upon  the  said 
real  estate,  and  on  the  15th  day  of  September,  1891,  the 
said  real  estate  was  sold  at  sheriff's  sale  under  said  exe- 
cution, and  was  purchased  by  the  plaintiff  herein;  and 
that  at  the  September  term  of  court,  1891,  the  said  sale 
was  duly  confirmed  in  the  district  court  of  LajQcaster 
county,  state  of  Nebraska,  and  a  deed  ordered  to  issue; 
and  that  on  the  19th  day  of  November,  1891,  a  sheriff's 
deed  to  said  property  was  issued  to  the  plaintiff  herein, 
which  deed  was  never  filed  in  the  office  of  the  register  of 
deeds  of  Lancaster  county,  Nebraska. 
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"6.  That  on  the  19th  day  of  November,  1892,  the  plain- 
tiff herein  made  due  and  formal  demand  upon  the  de- 
fendant herein,  Charles  A.  Broad,  for  the  possession  of 
the  premises  upon  said  real  estate  occupied  by  him,  and 
the  said  Charles  A.  Broad  at  said  time  refused  to  deliver 
the  said  premises  to  plaintiff. 

"7.  That  on  the  11th  day  of  August,  1891,  the  said  C. 
H.  Hutchins  and  Jane  Q.  Hutchins  delivered  the  said 
real  estate  above  described,  including  the  premises  oc- 
cupied by  the  defendant  Charles  A.  Broad,  to  the  pos- 
session of  the  defendant  Emma  H.  Holmes,  and  the  said 
Emma  H.  Holmes  upon  said  date  took  actual  and  manual 
possession  of  the  said  premises,  and  at  all  times  since  said 
date  the  said  Emma  H.  Holmes,  by  herself  aud  tenants, 
has  held  possession  and  control  of  the  said  premises, 
and  the  defendant  Charles  A.  Broad  has  at  such  times 
been  the  tenant  of  the  defendant  Holmea 

«8.  That  on  the  said  11th  day  of  August,  1891,  the  said 
C.  H.  and  Jane  G.  Hutchins  executed  and  delivered  to 
Emma  H.  Holmes  an  assignment  in  writing  to  the  said 
Emma  H.  Holmes  of  all  the  rents  and  profits  of  the  real 
estate  above  described  to  accrue  in  the  future. 

"9.  That  on  the  said  11th  day  of  August,  1891,  the  said 
defendant,  Emma  H.  Holmes,  was  administratrix  of  the 
estate  of  W.  W.  Holmes,  the  mortgagee  above  named, 
and  in  all  matters  touching  the  said  assignment  of  the 
taking  possession  and  subsequent  holding  of  possession 
of  the  said  real  estate,  the  said  Emma  H.  Holmes,  defend- 
ant, acted  for  and  in  behalf  of  the  estate  of  W.  W.  Holmes, 
deceased. 

"10.  That  the  said  Emma  H.  Holmes,  while  so  acting, 
received  as  rents  from  the  defendant  Charles  A.  Broad, 
the  sum  of  f  3,450  and  applied  the  same  in  the  payment 
of  interest  then  due  upon  the  before  named  mortgages 
described  as  given  to  the  Clark  &  Leonard  Investment 
Company  and  W.  W.  Holmes,  and  in  the  payment  of  the 
principal  of  said  mortgages,  and  in  the  payment  of  ex- 
penses in  the  care  and  reparation  of  the  building  located 
upon  said  real  estate. 
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"11.  That  final  judgment  was  rendered  in  the  district 
court  of  Lancaster  county,  Nebrafika,  in  the  said  case  of 
L,  K.  Holmes  et  al.,  plaintiffs,  and  C.  H.  and  Jane  G. 
Ilutchins  et  al.,  defendants,  on  the  27th  day  of  Novem- 
ber, 1891;  that  order  of  sale  issued  upon  the  decree 
entered  therein,  and  on  the  27th  day  of  December,  1892, 
the  said  premises  were  sold  and  purchased  by  the  de- 
fendant Emma  H.  Holmes  for  the  sum  of  fll,370,  and 
thereafter  the  said  sale  was  duly  confirmed  by  the  said 
court  and  a  deed  issued  to  the  said  Emma  H.  Holmes 
on  the  19th  day  of  February,  1894,  which  was  subse- 
quently recorded  in  the  office  of  the  register  of  deeds  of 
Lancaster  county,  state  of  Nebraska. 

"12.  The  court  further  finds  that  all  the  rents  and 
profits  of  the  premises  occupied  by  the  defendant  Charles 
A.  Broad  have  been  by  him  paid  to  Mrs.  Emma  H. 
Holmes,  and  by  her  applied  to  the  satisfaction  of  the 
liens  above  described  that  are  prior  to  the  intei^est  of  the 
plaintiff  herein,  and  that  in  equity  and  good  conscience 
the  plaintiff  ought  not  to  recover  the  same.  And  the 
court  therefore  finds  in  favor  of  the  defendants  and 
against  the  plaintiff. 

"It  is  therefore  considered,  ordered,  adjudged,  and  de- 
creed that  the  defendants  go  hence  without  day,  and  the 
plaintiff  take  nothing  by  his  writ,  and  that  the  action  of 
the  plaintiff  be  and  the  same  hereby  is  dismissed,  and 
that  the  defendants  herein  recover  of  and  from  the  plain- 
tiff John  A.  Orr  their  costs  herein  expended,  taxed  at 
150.78. 

"To  all  of  which,  and  to  each  and  every  finding  hereto- 
fore made,  the  plaintiff  duly  excepts,  and  forty  days  from 
the  rising  of  court  allowed  to  reduce  exceptiouB  to  writ- 
ing. 

"To  the  first,  second,  fifth,  and  sixth  findings  of  the 
court  the  defendants  duly  and  severally  except'^ 

By  the  findings  it  is  established  that  at  the  time  the 
plaintiff  obtainnl  his  judgment  and  filed  the  transcript 
thereof  in  the  office  of  the  clerk  of  the  district  court,  there 
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were  mortgages  existing  against  the  real  estate  drawn 
into  question  in  tiiis  action  which  were  in  process  of 
foreclosure  by  action  in  the  proper  court.  It  is  of  our 
statutory  law  that  "In  the  absence  of  stipulations  to  the 
contrary,  the  mortgagor  of  real  estate  retains  the  legal 
title  and  right  of  possession  thereof."  (Compiled  Stat- 
utes, ch.  73,  sec.  55.)  A  mortgage  "is  a  mere  pledge 
for  the  payment  of  the  debt  or  performance  of  an  obli- 
gation." "The  mortgagor  retains  the  right  of  possession 
up  to  the  confirmation  of  sale  had  upon  the  decree  of  the 
court"  {Kyger  v.  Ryley,  2  Neb.,  20.)  "But  in  this  state  the 
mortgagee  is  not  seized  of  the  freehold,  either  at  law 
or  in  equity,  even  after  condition  broken.  The  mort- 
gagor retains  the  legal  title  and  is  entitled  to  the  pos- 
session which  he  may  retain  until  the  sale  is  confirmed." 
(Webb  V.  Hoselton^  4  Neb.,  318.)  In  Renard  v.  Browriy  7 
Neb.,  453,  in  referring  to  a  mortgagor,  it  is  stated:  "He 
is  the  owner  of  the  land  and  the  mortgage  is  a  mere  se- 
curity for  the  debt.  The  land  thus  mortgaged  descends 
to  his  heirs  as  real  estate  and  may  be  devised  as  such. 
And  it  may  be  sold  on  execution  against  the  mortgagor." 
(See,  also.  Hurley  v.  EsteSy  6  Neb.,  386;  Union  Mutual  Life 
Ins.  Go.  V.  Lovitty  10  Neb.,  301.)  "A  mortgage  on  real 
property  in  this  state  does  not  convey  any  title,  or  vest 
any  estate  before  or  after  conditions  broken,  but  merely 
creates  a  lien  upon  the  mortgaged  property."  {Hoagland 
V.  Lowey  39  Neb.,  397;  Davidson  v.  CoXy  11  Neb.,  250;  Mc- 
Hugh  V.  Smiley y  17  Neb.,  626.) 

The  plaintiff  who  purchased  at  the  execution  sale,  by 
the  confirmation  thereof  and  the  deed  made  pursuant 
thereto,  was  vested  with  such  title  and  right  as  were  in 
the  judgment  debtor  at  the  time  the  lien  of  the  judgment 
attached  to  the  land.  (Code  of  Civil  Procedure,  sees*  499, 
500;  Reynolds  v.  Cobby  15  Neb.,  381;  Courtnay  v.  Parker y  16 
Neb.,  311, 21  Neb.,  582;  Lamb  v.  Shermariy  19  Neb.,  681;  Tea- 
zel V.  WMtey  40  Neb.,  432.)  These  were  the  legal  title  and 
right  to  possession.  His  title  and  right  thus  acquired  were 
liable  to  extinguishment  by  the  foreclosure  of  the  mort- 
36 
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gages,  a  sale  under  the  decree,  and  confirmation  thereof 
{Harrington  v.  Latta^  23  Neb.,  84;  Lincoln  Rapid  Transit 
Co.  V.  Rundky  34  Neb.,  559);  but  until  the  occurrence  of 
the  last  mentioned  event  he  had  the  legal  title  and  right 
to  possession.  Accompanying  the  legal  title  and  right 
to  possession,  the  right  to  the  rents  and  profits  passed 
to  the  plaintiff;  hence,  from  the  date,  November  19, 1891, 
the  date  of  the  confirmation  of  the  execution  sale  and 
deed  of  the  sheriff  to  the  plaintiff,  the  legal  title  was  in 
him,  he  had  the  right  of  possession  and  to  collect  the 
rents  and  profits  of  the  real  estate.  (In  support  of  the  last 
proposition  see  Butt  v.  Ellett,  19  Wall.  [U.  S.],  544;  Latta 
V.  Pierce  J 11  Lea  [Tenn.],  267;  Bank  of  Pennsylvania  v.  Wwe, 
3  Watts  [Pa-],  394;  Yeazel  v.  White,  40  Neb.,  432.)  From 
the  last  mentioned  date,  the  plaintiff  could  maintain  an 
action  of  ejectment  against  parties  who  without  right 
were  withholding  and  occupying  the  real  estate. 
Whether  the  action  of  ejectment  would  lie  in  his  favor 
against  either  of  the  defendants  herein  is  a  question  not 
presented,  hence  we  need  not  discuss  it.  The  parties 
joined  issues  and  submitted  them  to  the  trial  court  for 
adjudication  and  would  be  held  bound  by  the  judgment 
after  its  rendition  {Gregory  v.  Lancaster  County  Bankj  16 
Neb.,  411);  hence  it  was  not  error  to  determine  the  issue 
in  regard  to  rents  and  profits  in  the  present  suit  If  the 
plaintiff  had  the  right  to  maintain  an  action  of  eject- 
ment against  the  defendants,  it  terminated  during  the 
pendency  of  this  action  or  on  the  date  of  the  confirmation 
of  the  sale  made  pursuant  to  the  decree  of  foreclosure  of 
the  mortgages^  but  he  could  recover  in  the  action  for 
withholding  the  proi)erty.  (Code  of  Civil  Procedure,  sec. 
629.) 

It  is  urged  for  defendants  that  there  is  no  finding  of  the 
rental  value  of  the  property,  and  none  that  the  rents  col- 
lected by  and  during  the  time  one  of  the  defendants 
claimed  to  be  in  possession  accrued  during  the  time-which 
was  contemporaneous  with  the  time  the  plaintiff  asserts 
he  was  entitled  to  the  possession  and  the  rents.     The 
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findings  are  to  the  effect  that  Emma  H.  Holmes,  of  de- 
fendants, took  actual  possession  of  the  premises  August 
11,  1891, 'and  continued  such  possession  with  the  other 
defendant,  Charles  A.  Broad,  as  her  tenant,  and  collected 
between  three  and  four  thousand  dollars  rent  moneys; 
in  short  there  is  sufficient  in  the  findings  to  show  that 
the  property  had  a  rental  value  during  the  time  plaintiff 
had  the  right  to  its  possession,  and  that  during  such  time, 
or  a  portion  of  it,  one  of  the  defendants  occupied  it  as  the 
tenant  of  the  other,  paying  rent  therefor  to  his  now  co- 
defendant.  This  is  sufficient  on  this  branch  of  the  caBe 
to  establish  the  plaintiff's  right  to  recover. 

It  follows  from  the  conclusions  herein  reached  that  the 
judgment  must  be  reversed  and  the  cause  remanded. 

Bbyersed  and  remanded. 
Eyan,  C,  not  sitting. 


Mabtin  Kazda  v.  State  of  Nebraska, 

FuJED  NOYEKBEB  4, 1897.    No.  9379. 

Becognisanoe:  AppEAii  fboh  Police  Coubt.  A  recognizance  on  an 
appeal  from  a  police  magistrate  is  Invalid  where  the  court  before 
which  the  prisoner  is  to  appear  is  not  designated,  and  its  giving 
confers  upon  the  appellate  court  no  jurisdiction  to  try  the  cause. 

Error  from  the  district  court  for  Johnson  county. 
Tried  below  before  Stull,  J.    Reversed. 

M.  B.  0.  True^  for  plaintiff  in  error. 

(7.  J.  Smythy  Attorney  General^  and  Ed  P.  Smithy  Deputy 
Attorney  Oeneraly  for  the  state. 

NORVAIi,  J. 

The  defendant  below,  Martin  Kazda,  was  convicted  in 
the  police  court  of  the  city  of  Tecum seh  for  the  selling 
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of  liquors  without  a  license,  and  was  sentenced  to  pay  a 
fine  of  |25.  He  appealed  therefrom  to  the  district  court, 
giving  for  that  purpose  the  following  bond: 

**Statb  of  Nebraska,  1  Before  me,  J.  S.  Dins- 

CouNTY  OF  Johnson.  J  mor^    Police   Judge, 

"City  of  Tecumseh,  Plaintiff,  )     ^^^^^y     ^^     Tecumseh, 

V.  >    Johnson  County,  No- 

Martin  Kazda,  Defendant      j     braska. 

"Whereas,  on  the  14th  day  of  January,  1897,  the  state 
of  Nebraska,  city  of  Tecumseh,  recovered  a  judgment 
against  Martin  Kazda  for  the  unlawful  selling  of  liquor, 
before  me,  J.  S.  Dinsmore,  police  judge  of  the  city  of 
Tecumseh,  Johnson  county,  Nebraska,  for  the  sum  of 
twenty-five  (|25)  dollars  and  costs  of  suit  taxed  at  six 
and  65-100  dollars,  and  the  said  defendant  intends  to  take 
an  appeal  of  said  case  to  the  district  court  of  Johnson 
county.  Now,  therefore,  I,  Thomas  Kazda,  do  promise 
and  undertake  to  the  said  statue  of  Nebraska  and  city  of 
Tecumseh,  in  the  sum  of  one  hundred  and  twenty-five 
(125)  dollars^  that  the  said  Martin  Kazda  will  prosecute 
his  appeal  to  effect  and  without  unnecessary  delay,  and 
that  said  appellant,  if  judgment  be  adjudged  against  him 
on  appeal,  will  satisfy  such  judgment  and  costs. 

"Martin  Kazda. 

"Thomas  Kazda. 

"Executed  in  my  presence  and  security  approved  by  me 
this  16th  day  of  January,  1897.  J.  S.  Dinsmore, 

^^Police  JtidgeJ^ 

A  transcript  of  the  proceedings  before  the  police  judge 
was. lodged  in  the  district  court,  and  subsequently  the 
defendant  moved  that  the  cause  be  dismissed  upon  the 
ground  the  court  had  no  jurisdiction,  as  disclosed  by  the 
records  and  papers  in  the  ca^e,  which  motion  was  denied. 
Upon  a  trial  to  a  jury  he  was  again  found  guilty  and 
sentenced  to  pay  a  fine  of  f50  and  costs.  From  this  con 
viction  he  prosecutes  error  to  this  court 

A  reversal  is  sought  upon  tliree  grounds,  of  which  one 
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alone  will  be  con^dered,  namely,  that  the  district  court 
acquired  no  jurisdiction  of  the  subject-matter  by  the  at- 
tempted appeal.  It  cannot  escape  notice  that  the  in- 
strument copied  above  is  the  usual  form  of  a  bond  given 
for  an  appeal  in  civil  actions  as  required  by  section  1007 
of  the  Code  of  Civil  Procedure.  The  important  inquiry 
is  whether  said  undertaking  was  sufficient  in  substance  to 
eflfect  an  appeal  in  this,  a  criminal  case. 

Section  324  of  the  Criminal  Code  relating  to  appeals 
from  judgments  of  magistrates  imposing  fines  and  impris- 
onments, or  both,  provides:  "No  appeal  shall  be  granted 
or  proceedings  stayed  unless  the  appellant  shall,  within 
twenty-four  hours  after  the  rendition  of  such  judgment, 
enter  into  a  recognizance  ♦  ♦  ♦  conditioned  for  his 
appearance  at  the  district  court  of  the  county  at  the  next 
term  thereof,  to  answer  the  complaint  against  him.^'  The 
undertaking  in  question  does  not  meet  the  requirement 
of  the  said  section  of  the  Criminal  Code,  since  it  contains 
no  provision  making  it  the  duty  of  the  defendant  to  ap- 
pear in  the  district  court  of  Johnson  county,  at  any  time 
or  for  any  purpose  whatever.  Giving  the  language  of 
the  statute  its  plain  and  ordinary  meaning,  it  is  evident 
that  the  attempted  appeal  from  the  judgment  of  convic- 
tion rendered  by  the  police  magistrate  was  ineffectual 
to  confer  jurisdiction  of  the  cause  upon  the  dis- 
trict court  The  identical  question  was  passed  upon  in 
Pill  V.  State^  43  Neb.,  23,  in  which  it  was  decided  that  a 
bond,  substantially  like  the  one  before  us,  was  abso- 
lutely void,  in  that  it  did  not  designate  the  court  before 
which  the  prisoner  was  to  appear,  and  conferred  no  juris- 
diction upon  the  district  court  to  try  the  cause. 

It  is  contended  by  the  attorney  general  that  the  defend- 
ant having  presented  the  bond  to  the  police  judge  and  pro- 
cured its  approval,  and  thereby  attained  his  liberty,  he 
cannot  be  heard  to  question  its  sufficiency.  If  this  were 
an  action  upon  the  bond,  perha.ps  the  rule  of  estoppel 
might  be  important,  but  it  certainly  cannot  be  invoked 
heret    The  question  is  one  of  jurisdiction  of  the  subject- 
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matter,  and  the  principle  is  aB  old  as  the  law  that  it  can- 
not be  conferred  by  consent  of  parties.  It  may  be  raised 
at  any  time.  The  district  conrt  could  acquire  jurisdic- 
tion of  the  cause  only  in  the  mode  pointed  out  by  statute. 
Said  section  324  is  imperative  that  "no  appeal  shall  be 
granted  or  proceeding  stayed"  unless  the  appellant  shall 
give  a  recognizance  conditioned  in  substantial  compli- 
ance with  the  provision  of  the  section.  This  bond  having 
failed  to  specify  the  court  where  the  accused  was  to  ap- 
pear,  was  invalid,  and  the  district  court  should  have  en- 
tered a  dismissal.  The  judgment  of  the  district  court  is 
reversed  and  the  cause  remanded  for  furtJier  proceedings 
in  accordance  with  law. 

Reversed  and  bemanded. 


Jennie  S.  Mobsch  v.  Rebecca  S.  Besack  et  al. 

Filed  Novehber  4, 1897.    No.  7480. 

1.  Beview:  Conflicting  Evidence.    A  verdict  on  conflicting  evidence 

will  not  be  disturbed. 

2.  :  BuLiNOS  on  Evidence.    Alleged  errors  In  the  admlBSlon  or 

rejection  of  testimony  are  not  reviewable  where  the  particular 
rulings  are  not  pointed  out  In  the  petition  in  error. 

3. : :  Offer  of  Proof.    The  sustaining  of  an  objection  to 

a  question  put  by  a  party  to  his  own  witness  will  not  be  consid- 
ered unless  the  party  made  an  ofTer  indicating  what  he  expected 
to  prove  by  such  witness. 

4.  Instructions:  Exceptions.  In  order  to  obtain  a  review  of  an  in- 
struction an  exception  must  have  been  taken  thereto  in  the  trial 
court. 

6. :   Assignments  of  Error.    Instructions  will  be  disregarded 

which  are  not  pointed  out  in  the  motion  for  a  new  trial  and  peti- 
tion in  error. 

6.  Kew  Trial:  Affidavits:  Bill  of  Exceptions.  Af&davits  used  otx 
the  hearing  of  a  motion  in  the  trial  court,  to  be  available  on  re- 
view, must  be  Included  in  ^  bill  of  exceptions, 
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7.  Judgment:  Verdict:   Pabties.    A  Judgment  must  conform  to  the 

verdict,  not  only  as  to  the  amount,  but  as  to  the  parties  against 
whom  the  finding  is  made. 

8.  Costs:  Justice  of  the  Peace.    Where  a  justice  or  the  peace  has 

jurisdiction  of  a  cause,  and  the  same  has  been  brought  in  any 
other  court,  plaintiff  cannot  recover  costs.  Each  party,  in  such 
case,  is  liable  for  his  own  costs. 

Error  from  the  district  court  of  Lincoln  county.  Tried 
below  before  Neville,  J.    Reversed. 

J.  S.  Hoaglandy  for  plaintiff  in  error. 

H.  M.  Orimes  and  Wilcox  &  Halliaan^  contra. 

NORVAL,  J. 

This  was  an  action  upon  a  promissory  note.  There 
was  a  verdict  against  both  defendants  for  f  1,  and  from 
the  judgment  rendered  thereon  against  one  of  them  alone, 
plaintiff  prosecutes  error. 

The  first  assignment  argued  is  that  the  verdict  is  con- 
trary to  the  evidence.  The  note  in  suit  represents  a  por- 
tion of  the  purchase  price  for  a  certain  meat  market, 
fixtures,  outbuildings,  corrals,  etc.,  sold  by  plaintiff  to 
the  defendant  Rebecca  S.  Besack.  Defendants  admit  the 
execution  and  delivery  of  the  note^  and  that  there  re- 
mains unpaid  thereon  $347.10,  the  sum  for  which  suit 
was  brought.  The  defense  is  a  partial  failure  of  consid- 
eration. The  testimony  introduced  on  behalf  of  defend- 
ants tends  to  prove  that  a  corral,  one  cow,  one  cooling 
room,  and  a  smokehouse  were  included  in  the  property 
for  which  the  note  was  given;  that  plaintiff  was  not  the 
owner  thereof;  that  the  vendee  never  obtained  title 
thereto,  and  that  the  value  of  said  property  equaled  the 
balance  remaining  unpaid  on  the  note.  There  was  also 
testimony  to  the  effect  that  prior  to  the  purchase  the  de- 
fendant D.  W.  Besack  examined  the  property,  the  same 
having  been  pointed  out  to  him,  at  plaintiff's  request,  by 
one  Otto  Richter,  who  was  in  the  employ  of  plaintiff  aB 
manager  of  the  meat  market,  and  who  represented  that 


504  NEBRASKA  REPORTS.  [Vol.52 


Morsch  v.  Beiack. 


the  property  in  controversy  pertained  to  the  market  and 
would  pass  to  the  purchaser.  At  the  time  of  the  sale  all 
the  property  was  in  possession  of  the  plaintiff  and  was 
being  used  in  connection  with  the  market. 

The  testimony  adduced  by  her  tended  to  establish  that 
she  did  not  sell  any  portion  of  the  property  in  question 
to  plaintiff,  never  authorized  Richter  to  show  the  same 
to  defendant,  or  to  act  in  any  manner  for  her  in  making 
the  deal.  There  was  a  sharp  conflict  in  the  evidence. 
This  being  the  case  it  is  too  firmly  established  to  require 
the  citation  of  authorities  that  this  court  will  not  weigh 
the  same,  or  go  further  than  to  ascertain  that  the  verdict 
is  established  by  suflScient  legal  evidence.  The  question 
was  largely  one  of  veracity  of  the  witnesses.  The  jury 
believed  those  who  testified  for  the  defense  and  the  find- 
ing is  not  without  support  in  the  evidence. 

The  next  assignment  argued  in  the  brief  is:  *The 
court  erred  in  sustaining  defendants'  objection  to  certain 
questions  to  defendant  D.  W.  Besack  on  cross-examina- 
tion. (See  pages  22,  24,  and  34.)"  This  assignment  is  too 
general  and  indefinite  to  require  attention.  It  has  been 
often  asserted  by  this  court  that  alleged  errors  must  be 
specifically  pointed  out  in  the  petition  in  error  to  be 
available  here.  (Gh^and  Island  &  W.  0.  R.  Co.  v.  Smnbankj 
51  Neb.,  521.)  For  the  reasons  just  stated  the  assignment 
relating  to  the  sustaining  of  objections  to  certain  ques- 
tions to  witness  Besack  will  not  be  considered. 

CJomplaint  is  made  in  the  brief  of  the  refusal  of  the  trial 
court  to  permit  plaintiff's  witnesses,  Hoagland  and  Heck, 
to  answer  certain  questions  put  to  them  upon  direct  ex- 
amination. These  rulings  are  not  available  since  no 
tender  of  proof  was  made  in  the  court  below.  {Barr  v. 
City  of  Onialia,  42  Neb.,  341.) 

Another  assignment  in  the  petition  in  error  and  motion 
for  a  new  trial  is  that  "the  court  erred  in  giving  to  the 
jury  the  fourth,  fifth,  and  seventh  instructions."  The  only 
criticism  especially  made  in  the  brief  is  directed  against 
the  fourth  instruction.    The  fifth  was  not  unfavorable  to 
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the  defendant  It  merely  directed  the  jury  that  if  they 
found  from  the  evidence  the  defendajit  received  from 
plaintiff  all  the  property  conveyed  and  all  that  she,  or  any 
one  authorized  to  act  in  her  behalf,  represented  as  being 
included  in  the  sale,  the  verdict  should  be  for  plaintiflE  for 
the  amount  unpaid  on  the  note.  This  was  good  law  and 
was  applicable  to  the  evidence.  The  conclusion  reached 
as  to  the  fifth  paragraph  of  the  charge  renders  unneces- 
sary an  examination  of  the  fourth  and  seventh^  since 
they  are  all  grouped  in  a  single  assignment.  This  course 
is  sanctioned  by  the  repeated  holdings  of  this  court 

The  eighth  instruction  given  by  the  court  on  its  own 
motion  is  assailed,  but  it* cannot  be  reviewed  for  the  ob- 
vious reasons  that  no  exception  was  taten  thereto  in  the 
trial  court  and  its  giving  is  not  assigned  for  error,  either 
in  the  petition  in  error  or  motion  for  a  new  trial. 

It  is  argued  that  there  was  misconduct  on  the  part  of 
one  of  the  jurors  in  going  into  the  meat  market  in  ques- 
tion during  the  trial,  without  leave  of  the  court,  and  ex- 
amining the  fixtures  therein.  We  are  unable  to  verify 
the  correctness  of  this  charge  inasmuch  as  the  affidavits 
setting  up  that  matter,  which  are  included  in  the  trans- 
cript, are  not  preserved  by  a  bill  of  exceptions.  The  as- 
signment is,  therefore,  not  available.  (Wright  v,  State^  45 
Neb.,  44;  Karth  v.  State,  46  Neb.,  631;  First  Nat.  Bank  of 
Madison  v.  Carson,  48  Neb.,  763.) 

For  the  reason  just  indicated  the  alleged  misconduct  of 
the  defendant  D.  W.  Besack  cannot  be  reviewed. 

The  assignment  that  the  judgment  is  not  in  accord 
with  the  verdict  is  well  taken.  The  verdict  was  against 
both  defendants  while  judgment  was  entered  against  Re- 
becca Besack  alone.  This  reversible  error  is  available 
in  this  court,  notwithstanding  no  motion  was  made  in 
the  lower  court  to  correct  the  judgment.  It  was  the  duty 
of  the  court  of  its  own  accord,  without  its  attention  being 
especially  challenged  thereto,  to  have  rendered  a  judg- 
ment against  both  defendants. 

Jiastly,  it  is  urged  that  the  court  erred  in  entering 
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judgment  against  the  plaintiff  for  the  costs  in  the  case, 
amounting  to  |111.78.  Section  621  of  the  CJode  of  Civil 
Procedure  provides:  "If  it  shall  appear  that  a  justice  of 
the  peace  has  jurisdiction  of  an  action,  and  the  same  has 
been  brought  in  any  other  court,  the  plaintiff  shall  not 
recover  costs,"  This  action  originated  in  the  county 
court  proper,  the  plaintiff  claiming  an  amount  in  excess 
of  the  jurisdiction  of  a  justice  of  the  peace.  Judgment 
there  went  against  the  plaintiff,  and  on  appeal  she  re- 
covered f  1,  which  sum  being  within  the  jurisdiction  of 
a  justice  of  the  peace,  under  said  section  621,  plaintiff 
was  not  entitled  to  her  costs.  {Ray  v.  Masorij  6  Neb.,  101 ; 
Moore  v.  DarrouOy  11  Neb.,  462;  Goodman  v.  Pence^  21  Neb., 
459;  Picfcen«  v.  Poifc,  42  Neb.,  267;  City  of  Hastings  t\  Milky 
50  Neb.,  842.)  Neither  was  there  any  authority  for  re- 
covering costs  against  her.  Each  party  is  liable  for  her 
own  costs.  The  judgment  is  reversed  and  the  cause  re- 
manded to  the  district  court  with  directions  to  render 
judgment  upon  the  verdict  against  both  defendants,  but 
without  costs  to  either  party. 

Reversed  and  remanded. 


fid    506 
52    506 

58    5061 

^  **^l         P.  Brookman  Commission  CJompany  v.  Charles  Sang. 

Filed  Novembeb  4, 1897.    No.  7535. 

Beview:  Unaitthenticated  Transcript:  Dismissal.  This  court,  does 
not  acquire  Jurisdiction  of  a  cause  brought  here  on  appeal  or  error, 
where  the  transcript  of  the  Judgment,  or  final  order  sought  to  be 
reviewed,  has  not  been  properly  authenticated  by  the  clerk  of 
the  district  court 

Error  from  the  district  court  of  Butler  county.    Tried 
below  before  Wheeler,  J.    Proceeding  in  error  dismissed. 

Batty  d  Dungany  for  plaintiff  in  error. 

Matt  Miller y  contra. 
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NOBVAIi,  J. 

This  petition  in  error  mnst  be  dismissed  for  the  reason 
the  same  is  predicated  upon  a  transcript  which  is  not 
properly  authenticated  by  the  clerk  of  the  trial  court. 
The  certificate  of  that  officer  appended  to  the  transcript 
merely  authenticates  the  pleadings  included  therein,  as 
being  true  copies  of  the  originals  filed  in  the  case.  The 
proceedings  in  the  court  below  and  the  judgment  sought 
to  be  reviewed  are  in  no  manner  mentioned  in  said  cer- 
tificate or  otherwise  authenticated.  Section  586  of  'the 
Code  of  Civil  Procedure  requires  the  plaintiff  in  error  to 
file  with  his  petition  "a  transcript  of  the  proceedings  con- 
taining the  final  judgment  or  order  sought  to  be  reversed, 
vacated,  or  modified."  This  transcript  must  be  properly 
authenticated  else  the  appellate  court  will  not  acquire 
jurisdiction  of  the  cause.  {McDonald  v.  Penniston^  1  Neb., 
324;  Moore  v.  Waterman^  40  Neb.,  498;  McDonald  v,  GraboWy 
46  Neb.,  406;  Otis  v.  Butters^  46  Neb.,  492;  Einspahr  v. 
Exchange  Nat.  Banky  49  Neb.,  557.)   The  petition  in  error  is 


Dismissed. 


FmsT  National  Bank  of  Pierce  v.  C.  O.  Noble. 

Filed  Noyembeb  4, 1897.    No.  7543. 

Beview:  Unauthentic ated  Transcript:  Dismissal.  The  judgment 
sought  to  be  reversed  not  having  been  authenticated  by  the  certifi- 
cate of  the  clerk  of  the  district  court,  the  proceeding  in  error  is 
dismissed. 

Erbor  from  the  district  court  of  Pierce  county.    Tried 
below  before  Robinson,  J.    Proceeding  in  error  dismissed. 

Douglas  ConeSy  for  plaintiff  in  error. 

ff,  F*  Parnhart  ajxd  W.  W.  Quivetfy  contra^ 


58    507 
68    729 
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NORVAL,  J. 

There  is  no  authentication  by  the  clerk  of  the  district 
court  of  the  judgment  sought  to  be  reviewed.  The  dis- 
position of  the  case  is  ruled  by  the  decision  in  Brockman 
Commission  Co.  v.  Sang,  52  Neb.,  506,  decided  herewith. 

The  proceeding  in  error  is 

Dismissed. 


^o  ^       State  of  Nebraska,  ex  rel.  Constantine  J.  Smyth, 
61  347  Attorney  General,  v.  George  A.  Magney,  John 

D.  Ware,  Harry  E.  Burn  am,  and  Frederick  H. 

CSOSGROVB. 

Filed  November  4, 1897.    No.  9284. 

1.  Courts:  Jurisdiction.    Section  19,  article  6,  of  the  constitution  re- 

quires that  the  jurisdiction,  powers,  proceedings,  and  practice  of 
the  several  district  courts  should  be  uniform,  and  so  of  the  county 
courts  and  of  the  Justices  of  the  peace.    Per  Nobvai.,  J. 

2.  . — :  .    The  words  "jurisdiction  and  powers,"  in  the  sense 

they  are  employed  in  the  said  section  19  of  the  constitution,  em- 
brace not  only  the  subject-matter  of  the  cause,  but  as  well  the 
territory  within  which  a  court  may  act  or  s^id  process  for  service, 
so  that  the  territorial  jurisdiction  of  all  courts  of  the  same  grade 
or  class  must  be  uniform.    Per  Nobvai^,  J. 

3.  :  :  Justices  op  the  Peace.    The  constitution  does  not 

require  that  the  territory  within  the  limits  of  which  the  jurisdic- 
tion of  justices  of  the  peace  is  restricted  shall  be  of  uniform  size, 
but  that  every  such  territory  shall  consist  of  like  political  division. 
Thus,  when  counties  are  chosen  as  a  basis  of  territorial  jurisdic- 
tion, no  other  political  division  can  be  adopted  in  part,  and  when 
any  political  division  other  than  counties  is  made  the  criterion, 
to  be  uniform  it  must  be  of  all  such  divisions  throughout  the  state. 
Per  Nobval,  J. 

4.  : .    It  is  essential  that  the  territorial  jurisdiction  of  the 

district  and  county  courts,  respectively,  shall  be  uniform.  Per 
Nobvai.,  J. 

5.  Statutes:    Municipal  Courts:    Constitutionai.  Law.     Section  8, 

chapter  25,  Session  Laws  of  1897,  violates  the  constitutional  rule* 
of  uniformity  of  jurisdiction  and  powers,  as  regards  the  district, 
pounty,  and  justices'  courts  of  the  state.    Per  Nobvax,  ^. 
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6.  Hunicipal  Courts:  Unconstitutionality  of  Act.    Chapter  25,  Ses- 

sion Laws  of  1897,  an  act  establishing  a  municipal  court  in  cities 
of  the  metropolitan  class,  yiolates  section  19,  article  6,  of  the  con- 
stitution and  is  void.    Per  Rag  an,  C. 

7.  Courts:   Classification.    The  constitution  classifies  or  grades  all 

courts  which  exist  or  may  exist  in  the  slate  and  the  legislature  has 
no  authority  to  alter  such  classification.    Per  Ragan,  C. 

8.  :    Jurisdiction.    Within  the   limits  of  the  constitution  the 

legislature  may  enact  laws  defining  the  Jurisdiction  and  powers  of 
all  courts  in  the  state,  but  such  a  law,  to  be  valid,  must  be  uniform 
as  to  all  courts  of  the  same  grade,  wherever  situate.  Per 
Ragan,  C. 

9. : .  The  constitution  prohibits  the  legislature  from  vest- 
ing in  the  county  courts  or  justices  of  the  peace  of  one  county  a 
jurisdiction  or  power  that  is  not  vested  in  the  county  courts  and 
justices  of  the  peace  of  every  other  county  of  the  state.  Per 
Ragan,  C. 

10.  Statutes:  Construction.    When  it  is  apparent  that  an  unconstitu- 

tional section  of  a  legislative  act  was  the  sole  inducement  to  the 
enactment,  the  whole  law  will  be  held  void.    Per  Ragan,  C. 

11.  : .    A  legislative  act,  valid  and  complete  in  Itself,  which 

contains  a  provision  repugnant  to  some  other  existing  law,  repeals 
such  law  by  implication.    Per  Ragan,  C. 

Original  action  in  the  nature  of  quo  warranto  by  the 
state  on  relation  of  the  attorney  general  to  oust  respond- 
ents from  oflEices  to  which  they  were  appointed  under  the 
provisions  of  chapter  25,  Session  Laws  of  1897,  entitled 
"An  act  to  create  a  municipal  court  in  cities  of  the  metro- 
politan class,  and  to  fix  and  define  the  organization,  pow- 
ers, and  jurisdiction  of  the  same.''  Act  held  unconstitutional 
and  torit  of  ouster  awarded. 

C.  J.  Smythj  Attorney  Genei^aly  and  Ed  P.  Smithy  Deputy 
Attorney  Oeneraly  for  relator. 

J.  J.  Boucher y  also  for  relator: 

The  act  is  unconstitutional  because  it  contains  two  sub- 
jects, only  one  of  which  is  expressed  in  the  title.  (Con- 
st! trtion,  sec.  11,  art.  3;  Ives  v.  NorriSy  13  Neb.,  252;  State 
V.  County  CommissionerSy  6  Neb.,  474.) 

The  statute  violates  the  constitutional  requirement  that 
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all  courts  therein  enumerated  shall  be  in  existence  at  all 
times  in  every  part  of  the  state.  (Constitution,  sees.  1, 18, 
art.  6;  Bull  v.  Cmroey  13  Wis,,  233;  State  v.  Goldstwker,  40 
Wis.,  124;  Commmwealth  v.  Green,  58  Pa.  St,  226;  State  v. 
Tjconard,  86  Tenn.,  485.) 

The  act  is  void  in  attempting  to  take  away  the  civil 
jurisdiction  of  justices  of  the  peace,  of  the  county  court, 
and  part  of  the  jurisdiction  of  the  district  court,  in  met- 
ropolitan cities  only.  (Constitution,  sec.  19,  art,  6;  State 
V.  Shropshire,  4  Neb.,  411;  Board  of  Commissioners  v.  First 
Nat.  Banky  40  Pac.  Rep.  [Colo.],  894;  Tissier  v.  Bhein,  130 
111.,  110;  State  v.  Berka,  20  Neb.,  375;  Prantz  v.  Fleitz,  85 
111.,  367;  State  v.  Stark,  18  Fla.,  255;  Myers  v.  People,  67 
111.,  503;  Poxworthy  v.  City  of  Hastings,  2^  Neb.,  772.) 

The  act  is  void  in  attempting  to  maie  the  judges  of  the 
municipal  court  justices  of  the  peace.  (State  v.  Brunst, 
26  Wis.,  412;  Hoke  v.  Henderson,  4  Dev.  Law  [N.  Oar.],  1; 
State  V.  Wrightson,  32  Atl.  Bep.  [N.  J.],  820;  People  v.  Ray- 
mond, 37  N.  Y.,  428;  Warner  v.  People,  2  Denio  [N.  Y.],  272; 
Atkins  V.  Praker,  32  Wis.,  510;  Waters  v.  Langdon,  40  Barb, 
[N.  Y.],  408;  Commonwealth  v.  Conyngham,  65  Pa.  St,  76; 
Wenzler  v.  People,  58  N.  Y.,  516.) 

The  act  is  void  in  making  the  term  of  the  judges  three 
years  instead  of  two.  (Constitution,  sec.  20,  art-  6;  State 
v.  Thoman,  10  Kan.,  192.) 

The  act  is  void  in  providing  for  the  election  of  judges 
in  the  spring.  All  judicial  officers  must  be  elected  in  No- 
vember. (Constitution,  sec,  13,  art.  16;  State  v.  Glenn,  54 
Tenn.,  472;  People  v.  Hurlbut,  24  Mich.,  44;  Speed  v.  Craw- 
ford, 3  Met  [Ky.],  207;  Geraty  v.  Reid,  78  N.  Y,,  64;  People 
V.  Sehiellein,  95  N.  Y.,  124;  State  v.  Wrightson,  32  Atl.  [N. 
J.],  820;  People  v.  Raymmd,  37  N.  Y.,  428;  Warner  v.  Peo- 
ple, 2  Denio  [N.  Y.],  272;  Opinion  of  Judges,  117  Maaa,  603; 
People  V.  Albertson,  55  N,  Y.,  57.) 

The  act  is  void  in  attempting  to  confer  territorial  juris- 
diction coextensive  with  the  county  limits.  (Constitution, 
sec.  1,  art.  6;  Rockwell  v.  Raymond,  5  N.  Y.  Supp.,  642; 
Brandon  v.  Avery,  22  N.  Y.,  469;    Waters  v.  Langdon,  40 
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Barb.  [N.  Y.],  408;  Sinkler  v.  Terry y  108  N.  Y.,  1;  Curtin 
V.  Barton,  139  N.  Y.,  505;  People  v.  Upson,  79  Hun  [N.  Y.], 
87.) 

The  act  is  void  in  providing  that  the  governor  shall 
appoint  the  first  judges,  one  for  nine  years,  one  for  six 
years,  and  one  for  three  years.  (Constitution,  sec.  21,  art 
6;  People  v.  Hurlbut,  24  Mich.,  113;  Evansville  v.  State,  118 
Ind.,  426;  State  v.  Lansing,  46  Neb.,  514.) 

The  act  is  void  in  providing  that  the  city  shall  furnish 
offices,  furniture,  and  supplies  for  the  court.  This  im- 
poses a  tax  on  the  municipality.  (Constitution,  sees.  1,  6, 
7,  art.  9;  Dorgan  v.  Boston,  12  Allen  [Mass.],  223;  Haminett 
v.  City  of  Philadelphia,  65  Pa.  St.,  146;  State  v.  Wheeler,  33 
Neb.,  563;  City  of  San  Francisco  v.  Liverpool  Ins.  Co.,  74 
Gal.,  113.) 

George  A.  Day,  Will  H.  Thompson,  and  W.  ff.  Herdman, 
for  respondents: 

The  bill  contains  but  one  subject  which  is  expressed  in 
the  title.  {Van  Horn  v.  State,  46  Neb.,  62;  State  v.  Page,  12 
Neb.,  386;  Paxton  &  Hershey  Irrigating  Co.  v.  Famiers  & 
Merchants  Irrigation  Co.,  45  Neb.,  884;  State  v.  Bemis,  45 
Neb.,  724;  Bofiorden  v.  Kriz,  13  Neb.,  121;  Poffenbai^ger  v. 
Smith,  27  Neb.,  788;  Hopkins  v.  Scott,  38  Neb.,  661;  In  re 
Qreer,  48  Pac.  Eep.  [Kan.],  950;  Oran  v.  Houston,  45  Neb., 
813.) 

Eeferences  in  reply  to  relator's  second  point:  Burke 
V.  St.  Paul  R.  Co.,  28  N.  W.  Kep.  [Minn.],  190;  McDer- 
mont  V.  Dinnie,  69  N.  W.  Bep.  [N.  Dak.],  294;  Common- 
wealth V.  Green,  58  Pa,  St.,  226. 

The  act  is  not  void  as  destroying  the  uniformity  of  prac- 
tice of  the  courts.  {State  v.  Berka,  20  Neb.,  375;  Wales  v. 
Belcher,  3  Pick  [Mass.],  508;  Gilowsky  v.  Connolly,  55  Wis., 
445;  Wales  v.  Belcher,  3  Pick.  [Mass.],  508;  Ex  parte  Mc- 
Collum,  1  Cow.  [N.  Y.],  567;  People  v.  Garey,  6  Cow.  [N.  Y.], 
650;  Board  of  Commissioners  v.  First  Nat.  Bank,  40  Pac. 
Eep.  [Colo.],  894;  City  of  Lincoln  v.  Grant,  38  Neb.,  372; 
Smith  V.  Judge,  17  Cal.,  548.) 
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Eeferenoes  in  reply  to  the  contention  that  the  act  is 
void  in  attempting  to  make  municipal  judges  justices  of 
the  peace:  Oran  v.  Houston^  45  Neb.,  813;  State  v.  Maare^ 
45  Neb.,  12;  State  v.  Bartley,  39  Neb.,  353. 

The  statute  is  not  void  in  making  the  term  of  office  of 
the  municipal  judges  thi^ee  years  instead  of  two.  {Gountp 
of  Douglas  v.  Timiney  32  Neb.,  272;  Mathews  v.  GommiS' 
sionersy  34  Kan.,  606.) 

The  test  as  to  whether  an  officer  is  a  state,  county  or  city 
official  seems  to  be  determined  by  the  territory  in  which 
the  functions  of  the  office  are  performed,  as  well  as  the 
territory  in  which  the  officer  is  elected.  (In  re  Carpenter, 
7  Barb.  [N.  Y.],  30;  People  v.  Bennett,  54  Barb.  [N.  Y.],  480; 
Oertum  v.  Supervisors,  109  N.  Y.,  174;  People  v.  MorreU,  21 
Wend.  [N.  Y.],  563;  People  v.  Henry,  62  Cal.,  557;  People  v. 
Garey,  6  Cow.  [N.  Y.],  647.) 

The  argument  that  the  act  is  void  in  attempting  to  con- 
fer territorial  jurisdiction  coextensivewith  the  county  can- 
not be  sustained.  (Magneau  v.  City  of  Fremont,  30  Neb., 
852;  Bair  v.  PeopWs  Bank,  27  Neb.,  577;  Gertum  v.  Board 
of  Supervisors,  109  N.  Y.,  174;  Glade  v.  White,  42  Neb.,  338.) 

The  act  should  not  be  held  void  because  it  provides  that 
the  governor  shall  appoint  the  first  judges.  {County  of 
Douglas  v.  Timme,  32  Neb.,  272;  State  v.  Lan^ng,  46  Neb., 
530.) 

An  entire  statute  should  not  be  declared  unconstitu- 
tional because  a  separable  portion  thereof  is  invalid. 
{State  V.  Van  Duyn,  24  Neb.,  586;  Messenger  v.  State,  25 
Neb.,  674;  In  re  Groff,  21  Neb.,  647;  State  v.  Hardy,  7  Neb., 
377.) 

NORVAL,  J. 

The  validity  of  chapter  25,  Session  Laws,  1897,  an  act 
creating  a  municipal  court  in  each  city  of  the  metropoli- 
tan class,  is  assailed  by  the  relator  upon  nine  distinct 
grounds,  of  which  one  alone  will  be  noticed,  namely,  that 
section  8  of  said  act  contravenes  section  19,  article  6,  of 
the  constitution  of  the  state,  since  said  section  8,  in  \i\< 
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scope,  purpose,  and  effect,  attempts  to  curtail  or  abridge 
the  jurisdiction  and  powers  of  justices  of  the  peace, 
county  and  district  courts  in  each  county  in  which  a  met- 
ropolitan city  is  located.  The  section  of  the  constitution 
invoked  by  relator  requires:  "All  laws  relating  to  courts 
shall  be  general,  and  of  uniform  operation,  and  the  or- 
ganization, jurisdiction,  powers,  proceedings,  and  prai- 
tice  of  all  courts  of  the  same  class  or  grade,  so  far  as 
regulated  by  law  and  the  force  and  effect  of  the  proceed- 
ings, judgments,  and  decrees  of  such  courts,  severftHy, 
shall  be  uniform."     (CJonstitution,  art.  6,  sec.  19.) 

The  writer  fully  concurs  in  the  interpretation  given  the 
foregoing  provision  by  Eagan,  C,  in  his  separate  opinion 
herein  (post,  p.  527),  namely,  that  the  fundamental  law 
classifies  the  courts  of  the  state,  which  classification  the 
legislature  is  powerless  to  alter  or  change,  and  that  any 
enactment  which  defines  or  regulates  the  jurisdiction  and 
powers  of  the  courts  infringes  the  constitution  if  such  law 
is  not  uniform  as  to  all  courts  of  the  same  grade  or  class ; 
in  other  words,  that  the  jurisdiction  and  powers  conferred 
upon  a  justice,  county,  or  district  court  of  one  county  can 
be  neither  more  nor  less  than  that  given  the  court  of  the 
same  class  in  any  other  county  of  the  state.     The  term 
"class,"  or  "grade,"  as  employed  in  the  constitution,  evi- 
dently refers  to  the  different  kinds  of  courts  established 
in  the  state, — that  is,  all  justice  courts  constitute  one  class 
or  grade  with  the  same  jurisdiction,  and  that  the  county 
and  district  courts,  respectively,  belong  to  a  separate 
class    or    grade,    possessing    uniform   jurisdiction    and 
powers.     Indeed,  the  section  of  the  constitution  already 
quoted  is  too  plain  to  admit  of  any  other  or  different  con- 
struction being  placed  upon  it.     The  provisions  thereof 
are  mandatory  and  peremptory  in  their  requirements, 
binding    alike    ujwn    the    legislature    and    the    courts. 
Counsel  for  respondents  insist  with  much  earnestness  and 
ability  that  said  section  of  the  constitution  has  not  been 
violated  by  the  enactment  of  section  8  of  the  municipal 
tourt  law,  the  argument  advanced  in  support  thereof 
37 
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being  founded  upon  the  proposition  that  there  is  no  con 
stitutional  inhibition  or  limitation  upon  the  law-niakin 
body  from  excluding  the  residents  of  a  certain  prescribed 
district  from  the  jurisdiction  of  the  district,  county,  ajid 
justice  courts  in  civil  cases;  and  that  neither  the  jurisdic- 
tion, powers,  nor  organization  of  any  of  said  courts  has 
been  disturbed,  or  in  the  least  affected,  by  the  act  under 
review.  Consideration  will  now  be  given  to  this  conten- 
tion. 

W^t  is  meant  by  the  "jurisdiction"  as  employed  in 
section  19,  article  6,  of  the  constitution?  The  Standard 
dictionary  defines  the  word  thus:  "1.  Lawful  power  or 
right  to  exercise  official  authority,  whether  executive, 
legislative,  or  judicial.  2.  The  territory  within,  or  the 
matter  over,  which  such  official  authority  may  be  law- 
fully exercised."  Ordinarily  the  power  to  hear  and  de- 
termine a  matter  or  cause  is  jurisdiction.  {Smiley  v. 
SampsoHy  1  Neb.,  56;  Johnson  v.  J  ones  ^  2  Neb.,  126.)  It 
includes  not  only  the  power  or  authority  of  the  courts 
over  the  parties  and  the  subject-matter  of  the  action,  but 
the  territory  within  which  the  power  is  exercised.  It  is 
argued  that  the  term  "jurisdiction"  should  not  be  given  its 
general  accepted  signification,  but  that  it  was  intended 
to  refer  to  the  subject-matter  alone.  The  soundness  of 
this  proposition  we  do  not  concede.  It  is  a  familiar  rule 
that  in  the  interpretation  of  constitutions,  as  well  as 
statutes,  words  are  to  be  given  their  usual  meaning,  un- 
less it  is  manifest  that  a  different  sense  was  intended. 
There  is  absolutely  nothing  in  the  phraseology  of  this 
section  of  the  constitution,  standing  alone,  or  when  read 
in  connection  with  the  remainder  of  that  instrument, 
which  indicates  that  the  framers  employed  the  word  in 
any  limited  or  restricted  sense,  and  it  should  not  be  so 
construed. 

Section  8  of  the  act  under  consideration  declares: 
"The  municipal  court  shall  have  exclusive  original 
jurisdiction  in  all  civil  cases,  when  the  amount  in  contro- 
versy does  not  exceed  one  thousand  dollars  (|1,000)  ex- 
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elusive  of  interest  and  costs;  in  actions  of  replevin  when 
the  appraised  value  of  the  property  does  not  exceed  one 
thousand  dollars  ($1,000),  and  to  recover  the  possession  of 
real  property  situated  in  said  city,  where  the  plaintiflf  or 
the  defendant,  or  any  one  of  them,  is  a  resident  of  the 
city  for  which  such  court  is  established,  and  service  of 
summons  may  be  had  upon  all  or  any  one  of  the  defend- 
ants in  the  county  in  which  such  court  is  situated; 
and  concurrent  jurisdiction  with  the  district  court  of  the 
county  over  all  other  civil  actions  involving  a  sum  not 
exceeding  one  thousand  (f  1,000)  dollars  exclusive  of  in- 
terest and  costs.  Provided^  howevevy  the  municipal  court 
shall  not  have  jurisdiction:  1.  In  any  action  against  a 
public  ofScer  for  misconduct  in  office.  2.  In  actions  for 
malicious  prosecution.  3.  In  actions  for  slander  and 
libel.  4.  In  any  matter  where  the  title  or  boundaries  to 
land  may  be  disputed,  nor  to  order  or  decree  the  parti- 
tion, conveyance,  or  sale  of  real  estate.  Provided^  how- 
evei\  that  nothing  herein  shall  be  construed  to  deny  or 
abridge  the  power  of  the  municipal  court  to  oMer  the 
sale  of  land  seized  in  attachment  and  to  confirm  the  sale 
so  made.  Provided^  furihcry  that  nothing  contained  in 
this  act  shall  be  construed  to  take  away  from  the  county 
courts  any  power  now  possessed  by  said  county  courts 
relative  to  election  contests,  the  condemnation  of  real 
estate,  adoption  matters,  assignments,  habeas  corpTiSy  any 
powers  possessed  under  chapter  16  or  chapter  27a  of  the 
Compiled  Statutes  of  Nebraska  for  the  year  1895,  nor 
shall  anything  contained  in  this  act  be  constioied  to  con- 
fer upon  any  muidcipal  court  created  by  this  act  any  ju- 
risdiction in  any  of  aforesaid  matters.'^  (Session  Laws, 
1897,  ch.  25,  sec.  8,  p.  195.) 

The  intention  of  the  legislature  is  not  very  aptly  ex- 
pressed in  the  foregoing.  The  language  employed  is  so 
confusing  that,  to  use  a  trite  expression,  it  would  puzzle 
a  Philadelphia  lawyer  to  determine  the  meaning  of  some 
of  the  provisions,  more  particularly  whether  the  last  sen- 
tence of  the  section  took  away  the  jurisdiction  attempted 
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to  be  conferred  upon  the  municipal  court  by  other  por- 
tions of  the  section,  or  if  the  prohibited  jurisdiction  "in 
any  matters  where  the  title  or  boundaries  to  land  may  be 
disputed/'  is  a  limitation  upon  the  power  given  such 
court  tx)  hear  actions  to  recover  real  property,  or  if  "the 
concurrent  jurisdiction  with  the  district  court  of  the 
county  over  all  other  civil  actions,"  etc.,  embraces  appeals 
from  county  and  justice  courts  where  the  sum  involved 
does  not  exceed  fljOOO,  or  whether  the  provision  relating 
to  the  residence  of  the  parties  applies  to  actions  for  the 
recovery  of  real  estate  alone,  or  refers  to  all  causes  cog- 
nizable in  such  municipal  court.  Accepting  as  the  true 
legislative  intent, — which  is  conceded  by  defendants' 
counsel, — that  the  restrictions  as  to  the  residence  of  par- 
ties is  applicable  to  all  actions  over  which  the  municipal 
court  has  exclusive  jurisdiction,  the  section  violates  the 
constitutional  requirements  of  uniformity  of  jurisdiction 
and  powers  of  all  courts  belonging  to  the  same  grade  or 
class. 

In  pursuance  of  section  18,  article  6,  of  the  constitution, 
there  had  been  conferred,  by  general  law,  upon  justices 
of  the  peace,  jurisdiction  in  certain  civil  actions  coex- 
tensive with  their  respective  counties.  (Oode  of  Civil  Pro- 
cedure, sees.  904-907.)  Likewise,  in  accordance  with  sec- 
tion IG,  article  6,  of  the  constitution,  the  c*ounty  courts  in 
the  several  counties  of  the  state  had  been  given  jurisdic- 
tion in  all  civil  cases,  with  certain  exceptions,  in  any  sum 
not  excetKling  $1,000  exclusive  of  costs.  (Compiled  Stat- 
utes, ch.  20.)  The  jurisdiction  and  powers  of  all  said 
courts  belonging  to  the  same  class  were  precisely  alike. 
If  section  8  of  the  act  in  hand  is  upheld,  then  neither 
every  county  court  nor  justice  court  in  the  state  has  the 
same  jurisdiction.  The  municipal  act  seeks  to  deprive 
justices  of  the  peace  in  counties  having  metropolitan 
cities  of  jurisdiction  of  the  subject-matter  in  certain  class 
of  actions  where  either  or  both  of  the  parties  thereto 
reside  in  such  city.  It  does  not  merely  attempt  to  take 
away  a  part  of  their  former  territorial  jurisdiction,  as 
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counsel  contend.  Justice  courts  in  such  counties  are 
deprived  of  jurisdiction  over  the  subject-matter  of  all 
civil  cases  wherein  either  the  plaintiff  ot  defendant  is  a 
resident  of  such  city.  If  nonresidents  thereof  voluntarily 
appear,  yet  the  justice  would  be  without  power  to  hear 
and  decide  the  cause,  since  parties  cannot  confer  juris- 
diction of  the  subject-matter  by  consent.  {Stcnberg  v. 
Statey  48  Neb.,  299.)  If  justices  of  the  peace  in  a  county 
wherein  is  located  a  metropolitan  city  cannot  lawfully 
render  judgment  in  the  class  of  causes  wherein  power  to 
try  and  determine  is  conferred  upon  the  municipal  court, 
it  is  evident  said  justices  have  not  the  same  jurisdiction 
as  is  confided  to  all  the  justices  of  the  peace  in  the  other 
counties  of  the  state.  The  act  in  like  manner  vio- 
lates the  constitutional  requirement  of  uniformity  of  ju- 
risdiction in  attempting  to  take  away  a  portion  of  the 
then  existing  jurisdiction  of  the  county  courts  of  the 
county  in  which  is  situated  a  metropolitan  city.  The 
writer  is  unable  to  yield  assent  to  the  proposition  that 
the  jurisdiction  of  the  municipal  court  is  concurrent 
with  that  of  the  district  court  as  to  all  classes  of  the 
cases  mentioned  in  the  act.  The  jurisdiction  of  the 
former  is  concurrent  with  the  latter  as  to  some  of 
the  classes,  and  exclusive  as  to  others.  It  is  exclu- 
sive as  to  the  class  of  cases  mentioned  in  the  law 
where  either  or  both  of  the  parties  to  the  cause  reside 
in  such  metropolitan  city,  thus  infringing  the  rule  of 
uniformity  to  which  reference  has  been  made.  By  sec- 
tion 9  of  article  6  of  the  constitution,  district  courts  have 
both  chancery  and  common-law  jurisdiction,  in  addition 
to  such  other  jurisdiction  as  may  be  provided  by  the  leg- 
islature. And  section  24,  chapter  19,  Compiled  Statutes, 
has  conferred  upon  such  courts  "general,  original,  and 
appellate  jurisdiction  in  all  matters^  both  civil  and  crimi- 
nal, except  where  otherwise  provided.''  Under  the  con- 
stitution and  statute  in  force  at  the  time  the  act  in  hand 
was  adopted,  the  district  court  of  the  county  wherein  a 
metropolitan  city  was  situated  had  the  same  power  auvl 
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jurisdiction  as  possessed  by  every  other  district  court  of 
the  state.  That  this  act,  if  effect  is  given  to  its  provis- 
ions, takes  away  a  portion  of  the  existing  jurisdiction  of 
the  district  court  of  the  county  of  Douglas,  there  is  no 
room  for  doubt.  If  this  act  is  valid  no  civil  action  could 
be  maintained  in  said  court  to  recover  a  sum  less  than 
f  1,000  exclusive  of  costs  and  interest,  or  to  recover  per- 
sonal property  when  the  appraised  value  does  not  exceed 
that  sum,  where  either  the  plaintiff  or  defendant  is  a 
resident  of  a  metropolitan  city,  while  like  actions  could 
be  successfully  prosecuted  in  the  district  court  of  any 
county  in  which  no  such  city  is  situated.  This  want  of 
uniformity  of  jurisdiction  as  to  courts  of  the  same  class, 
the  constitution  prohibits  in  clear  and  unmistakable 
terms.  This  conclusion  finds  support  in  the  decisions  of 
the  courts  of  other  states. 

Section  28,  article  6,  of  the  constitution  of  Colorado,  is 
identical  with  section  19,  article  6,  of  the  constitution  of 
Nebraska.  The  legislature  of  Colorado,  in  1891,  passed 
a  law,  of  which  section  9  thereof  provides  that  in  actions 
pending  before  the  county  court  of  any  county  of  the 
state  belonging  to  a  certain  class,  litigants  must  advance 
jury  fees,  while  in  the  same  courts  of  other  counties  hav- 
ing another  and  different  classification  no  jury  fee  was 
reijuired  to  be  a<lvanced.  The  validity  of  this  law  wa.s 
assailed  in  Board  of  Commissioners  v.  First  Nat.  Bank  of 
Aspvn,  40  Pac.  Kep.,  894,  wherein  it  was  held  that  the  act 
was  in  (xmflict  with  section  28  of  article  6  of  the  consti- 
tution of  that  state.  Thompson,  J.,  speaking  for  the 
court  in  said  case,  after  quoting  said  section  of  the  consti- 
tution, observed:  "The  meaning  of  this  constitutional 
provision  is  apparent  upon  its  face.  Every  law  affecting 
the  manner  in  which  justice  shall  be  administered  in 
courts  of  a  given  class  must  apply  equally  to  all  of  such 
courts,  and  their  powers  shall  be  the  same.  All  county 
courts  in  the  state  belong  to  the  same  class.  By  the 
terms  of  section  9,  conditions  are  imposed  in  some  of 
( liese  courts,  upon  the  right  of  a  litigant  to  have  his  cau^:  .* 
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tried  by  a  jury,  which  are  not  imposed  in  others.  In  coun- 
ties of  the  first  class  the  court  is  given  the  power  to  order 
a  jury  in  a  civil  action  without  the  advancement  of  their 
fees.  In  all  other  counties  such  power  is  withheld.  The 
language  of  the  constitution  upon  the  subject  is  une- 
quivocal and  mandatory,  and  section  9  is  in  direct  con- 
flict with  its  provisions."  There  the  law  was  declared 
invalid  because  it  did  not  provide  a  uniform  practice  in 
the  courts  of  the  same  class  in  all  the  counties.  The 
act  we  are  considering  also  destroys  the  uniformity  of 
proceedings  and  practice  required  by  the  constitution  as 
to  the  courts  of  the  same  grade  or  class. 

The  supreme  court  of  Illinois  frequently  has  held  that 
the  provisions  of  the  constitution  of  that  state  in  respect 
to  uniformity  of  jurisdiction  of  courts  of  the  same  grade 
are  mandatory  and  peremptory  in  their  requirements; 
that  there  cannot  exist  in  that  state  two  classes  of  police 
magistrates  or  justices  of  the  peace,  two  grades  of  circuit 
courts^  nor  two  grades  of  any  other  court;  and  that  any 
court  of  a  county  must  belong  to  the  same  class  as  like 
courts  throughout  the  state,  and  that  the  courts  of  the 
same  grade  must  possess  the  same  powers  and  jurisdic- 
tion. (Phillips  V.  Quick,  63  111.,  445;  People  v.  Rumseyy  64 
111.,  44;  O'Connor  v.  Leddy,  64  111.,  299;  Blake  v.  Peckham, 
64  111.,  362;  People  v.  Mead,  66  111.,  135.) 

The  charter  of  the  town  of  Lewiston  passed  by  the  leg^ 
islature  of  Illinois  gave  exclusive  jurisdiction  to  the  po- 
lice magistrate  of  all  cases  arising  under  ordinance  of 
the  corporation,  and  restricted  the  right  of  appeal  to  the 
circuit  court,  while  the  general  law  of  the  state  conferred 
jurisdiction  upon  justices  of  the  peace  over  all  causes  for 
the  violation  of  town  ordinances  and  gave  an  appeal  in 
all  cases  to  either  the  circuit  or  county  court  The  va- 
lidity of  the  provision  of  the  charter  adverted  to  was 
considered  in  Campbell  v.  Toxon  of  Lewiston,  6  Brad.  [111. 
App.],  530,  and  such  provision  was  held  to  be  in  conflict 
with  section  29  of  article  6  of  the  constitution  of  Illinois^ 
which  declares:    "All  laws  relating  to  courts  shall  be 
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general  and  of  uniform  operation,  and  the  organization, 
jurisdiction,  powers,  proceedings,  and  practice  of  all 
courts  of  the  same  class  or  grade,  so  far  bb  regulated  ^y 
law,  and  the  force  and  effect  of  the  process,  judgments, 
and  decrees  of  such  courts,  severally,  shall  be  uniform. 
Higbee,  J.,  speaking  for  the  court,  in  the  course  of  his 
opinion,  uses  this  language:  "The  object  of  this  provision 
was  to  establish  absolute  uniformity  in  the  proceedings 
of  courts  of  the  same  class  throughout  the  state. 
To  give  the  police  magistrate  of  Lewiston  exclusive  jurist 
diction  to  hear  and  determine  all  complaints  for  viola- 
tions of  the  ordinances  of  the  town,  while  by  general  law 
in  all  other  parts  of  the  state,  all  justices  of  the  peace 
have  jurisdiction  over  the  same  class  of  cases,  would  be 
to  desti-oy  the  uniformity  intended  to  be  secured  by  the 
constitution;  and  tliis  objection  applies  with  equal  force 
to  the  provision  of  the  charter  restricting  an  appeal  to 
the  circuit  court,  when  in  all  other  parts  of  the  state  an 
appeal  in  such  cases  could  be  taken  either  to  that  or  the 
county  court  as  the  suitor  might  elect" 

A  similar  construction  was  given  to  section  29,  article 
6,  of  the  constitution  of  Illinois,  in  Markham  v.  Ueffnetj 
67  111.,  101.  One  John  Hart  was  convicted  in  the  circuit 
couit  of  Jo  Daviess  county,  Illinois,  of  a  criminal  offense 
committed  vnthin  the  limits  of  the  city  of  Galena,  the 
exclusive  jurisdiction  over  which  class  of  offenses  by  the 
charter  thereof,  was  in  the  city,  while  by  general  law  it 
was  conferred  upon  the  circuit  court  A  reversal  was 
asked  upon  the  ground  that  the  circuit  court  had  no 
jurisdiction  over  the  subject-matter  of  the  offense.  The 
supreme  court,  in  the  case  of  Hart  v.  People^  89  111.,  407, 
affirmed  the  sentence,  saying,  after  quoting  section  29, 
article  6,  of  the  constitution  of  that  state,  that  "It  is  in- 
consistent with  this  section  of  the  constitution  that  after 
the  adoption  thereof,  exclusive  jurisdiction  over  this  of- 
fense should  be  in  the  city  of  Galena,  and  the  circuit 
court  of  Jo  Daviess  county  not  have  cognizance  thereof. 
.Ml  other  circuit  courts  of  the  state  have  jurisdiction  of 
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this  ofifense^  when  committed  in  the  respective  counties 
of  such  courts,  they  having  cognizance  thereof  by  indict- 
ment in  such  courts;  and  if  the  circuit  court  of  Jo 
Daviess  county  be  held  an  exception  in  this  respect,  and 
not  to  have  cognizance  of  the  offense,  then  its  jurisdic- 
tion in  this  respect  will  be  anomalous,  and  not  uniform 
with  that  of  the  other  circuit  courts  of  the  state.  This 
would  be  inconsistent  with  the  constitutional  provision 
that  the  jurisdiction  of  all  courts  of  the  same  class  or 
grade  shall  be  uniform." 

In  discussing  the  same  constitutional  provision,  Mr. 
Justice  Dickey,  in  his  opinion  in  Frantz  v.  FleitZj  85  111., 
367,  observed :  "We  think  the  intent  of  the  f ramers  of  the 
constitution  is  plainly  manifested  that  the  powers  and 
jurisdiction  of  circuit  courts,  mentioned  in  article  6,  sec- 
tion 1,  should  be  uniform,  and  so  of  the  county  courts 
(and  of  the  city  courts),  of  the  police  magistrates,  and  of 
the  justices  of  the  peace,  ♦  ♦  ♦  and  that  it  was  never 
intended  that  there  should  be  city  courts  of  diflferent 
powers  and  jurisdiction  any  more  than  it  was  that  there 
should  in  the  case  of  circuit  courts,  county  courts,  jus- 
tices of  the  peace,"  etc. 

In  1881  the  legislature  of  Illinois  passed  an  act  extend- 
ing the  jurisdiction  of  county  courts  in  counties  in  which 
probate  courts  are,  or  may  be,  established  by  conferring 
upon  the  county  courts  in  such  counties  concurrent  ju- 
risdiction with  the  circuit  court  in  all  cases  at  law  and  in 
equity,  except  certain  criminal  causes.  In  Klokke  v. 
DoihjCj  103  111.,  125,  the  act  was  held  to  be  repugnant 
to  that  clause  of  section  29,  article  6,  of  the  constitution 
of  Illinois,  which  declares  the  jurisdiction  "of  all  courts 
of  the  same  class  or  grade"  shall  be  uniform,  Mr.  Jus- 
tice Scott,  in  tlie  course  of  his  opinion,  repudiated  the 
proposition  that  county  courts  in  counties  having  pro- 
bate courts  are  a  different  class  of  courts  from  county 
courts  in  counties  having  no  probate  courts^  and  used 
the  following  significant  and  pertinent  language:  "It  is 
apparent,  then,  that  the  county  courts  in  all  of  the  couur 
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ties  in  the  state  have,  and  must  have,  under  the  constitu- 
tion, the  same  powers  and  jurisdiction,  whether  probate 
courts  are  established  in  some  of  them  or  not,  and  hence 
constitute  a  ^class  of  courts,'  within  the  meaning  of  that 
instrument,  concerning  which  all  laws  must  be  general, 
and  of  uniform  operation.    This  section  of  the  statute 
cited,  in  terms,  applies  only  to  county  courts  in  counties 
in  which  probate  courts  are  or  may  be  established,  giving 
to  such  courts  concurrent  jurisdiction  with  circuit  courts 
in  certain  matters  in  law  and  in  equity.     Judicial  notice 
will  be  taken  of  the  fact  but  few  counties  in  the  state  have 
a  population  of  over  fifty  thousand  inhabitants,  and  by 
reason  of  that  fact  may  have  a  probate  court     It  is  plain, 
therefore,  that  the  law  that  purports  to  confer  increased 
or  extended  jurisdiction  on  county  courts  in  counties 
where  probate  courts  are  or  may  hereafter  be  established, 
applies  only  to  a  part  of  a  class  or  grade  of  courts,  and 
falls  within  the  inhibition  of  that  clause  of  section  29, 
article  6,  of  the  constitution,"  which  declares  that  the 
jurisdiction  "of  all  .courts  of  the  same  class  or  grade"  shall 
be  uniform.     To  the  same  effect  are  the  cases  of  Meyers 
r.  People^  67  111.,  503,  and  Weatherford  v.  People^  67  IlL, 
521. 

The  contention  of  respondents  is  untenable  that  the 
uniformity  of  jurisdiction  for  which  section  19,  article  6, 
of  our  constitution  provides  does  not  embrace  territorial 
jurisdiction.  The  franiers  of  that  instrument  intended 
that  the  territorial  limits  of  all  the  courts  of  the  same 
j»rade  or  class  should  be  alike,  and  restricted  the  power 
of  the  legislature  to  otherwise  enact.  Under  the  consti- 
tution the  territorial  jurisdiction  of  all  justices  of  the 
peace  must  be  the  same;  and  so  of  the  county  and  dis- 
trict courts  respectively.  If  one  court  is  given  the  au- 
thority to  issue  process  to  any  place  and  for  any  pei-son 
within  the  county  where  such  couit  is  established,  thi* 
rule  of  uniformity  of  jurisdiction  requires  that  every  other 
(!ouii;  in  the  state  belonging  to  tliis  same  class  must  pos- 
st-Hs  a  like  power.     By  the  law  in  force  when  the  act  un- 
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der  consideration  was  passed,  the  territorial  jurisdiction 
of  a  justice  of  the  peace  was  coextensive  with  the  limits 
of  his  county.  He  could  issue  a  summons  which  could  be 
lawfully  served  in  any  part  of  the  county,  and  actions 
might  be  brought  before  him  by  or  against  persons,  wher- 
ever might  be  tlieir  residence.  The  territorial  jurisdic- 
tion of  the  district,  county,  and  justices  courts,  by  this 
act  of  1897,  in  counties  in  which  a  metropolitan  city  was 
located,  is  circumscribed,  since  a  summons  cannot  issue 
from  any  of  such  courts  to  all  parts  of  the  county,  in 
any  cause  of  which  the  municipal  court  was  given  exclu- 
sive cognizance.  This  lack  of  uniformity  of  jurisdiction 
is  repugnant  to  the  constitution. 

The  identical  question  has  been  decided  by  the  supreme 
court  of  the  state  of  Illinois.  The  legislature  of  that 
state,  in  1881,  passed  an  act,  which  created  each  county  of 
the  state,  except  Oook  county,  a  district  for  the  election 
of  the  justices  of  the  peace,  and  made  two  districts  of 
Cook  county  and  limited  the  jurisdiction  of  such  officers 
within  such  districts.  The  constitutionality  of  said  act 
was  assailed  in  People  v.  Meech^  101  111.,  200,  upon  the 
ground,  among  others,  that  it  contravened  section  21 
of  article  6  of  the  constitution  of  that  state,  which 
provides  "that  justices  of  the  peace,  police  magistrates, 
and  constables  shall  be  elected  in  and  for  such  districts 
as  are  or  may  be  provided  by  law,  and  the  jurisdiction  of 
such  justices  of  the  peace  and  police  magistrates  shall  be 
uniform."  Mr.  Justice  Walker,  in  delivering  the  opin- 
ion of  the  court,  used  the  following  apposite  language, 
which  the  writer  adopts  as  his  own :  "Of  what  does  the 
jurisdiction  of  justices  of  the  peace  and  police  magistrates 
consist?  Manifestly  of  the  persons  of  the  parties  liti- 
gant, of  the  subject  or  thing  in  dispute,  and  the  territory 
into  which  the  process  of  the  officer  may  run  and  be  en- 
forced. We  apprehend  this  is  so  elementary  that  it  will 
not  be  questioned.  The  justice  must  have  power  or  ju- 
risdiction to  send  pro(*ess  into  some  territory,  by  the 
service  of  which  i)rocess  lie  may  ac(iuii e  jurisdictiiju  of  t  he 
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defendant,  or  the  other  elements  of  his  jurisdiction  would 
be  barren,  unless  the  defendant  should  voluntarily  sub- 
mit to  the  jurisdiction  for  trial.  And  so  of  final  process, 
which  is  absolutely  necessary  to  execute  the  judgment.- 
His  territorial  jurisdiction  is  as  essential  to  the  complete 
administration  of  justice  as  either  of  the  others,  and  the 
general  assembly  fully  recognizes  the  power  to  send  pro- 
cess into  a  district,  and  to  have  it  enforced  therein,  afi 
constituting  jurisdiction.  After  prescribing  the  districts, 
the  act  provides,  tliat  'to  the  limits  of  which  the  jurisdic- 
tion of  all  justices  of  the  peace  is  hereby  limited.'  It  then 
incontestably  follows  that  the  territory  in  which  a  justice 
of  the  peace  may  act  is  essential,  and  constitutes  jurisdic- 
tion, and  is  referred  to  and  embraced  in  both  provisions 
of  the  constitution  cited  above.  This,  then,  being  the 
sense  of  these  provisions,  the  territorial  districts  must 
be  uniform.  Then  what  constitutes  uniformity,  in  the 
constitutional  sense?  Not  literally  of  one  and  the  same 
shape  or  size.  That  could  not  have  been  the  purpose; 
and  this  is  made  manifest  from  the  constitution  itself.  It 
refers  to  districts  as  then  existing,  or  that  might  there- 
after be  provided  by  law.  The  districts  then  existing 
were  not  of  the  eanie  form  or  size,  and  yet  they  were 
adopted  by  those  who  framed  the  constitution.  We  must, 
therefore,  conclude  that  such  was  not  the  purpose,  and 
for  the  further  reason  that  if  not  impracticable,  it  would 
have  served  no  useful  purpose.  Uniformity  of  terri- 
tory, then,  must  refer  to  some  other  division  of  territory. 
At  the  time  the  constitution  was  adopted  the  territorial 
jurisdiction  of  justices  of  the  peace  was  coextensive  with 
their  counties  throughout  the  state,  and  has  ever  been 
since  the  organization  of  the  government,  and  the  conj^ti- 
tution  adopts  that  division  until  a  change  shall  be  made, 
which  it  authorizes,  with  the  limitation  that  when  made 
the  jurisdictional  districts  shall  be  uniform.  And  to  be 
uniform,  what  does  that  instrument  require?  Manifestly, 
when  counties  are  adopted  as  a  basis  of  districting,  that 
no  other  political  division  but  counties  can  be  adopted  in 
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part;  or,  when  townships  are  adopted  as  the  basis,  it 
must  all  be  by  townships,  and  no  other  political  division 
can  be  in  part  adopted.  And  so,  when  any  other  politi- 
cal division  is  adopted,  to  be  uniform  it  must  all  be  of 
such  divisions.  This  is,  we  think,  the  true  interpretation 
of  the  clause  requiring  uniformity  of  jurisdiction,  and  it 
follows  that  the  formation  of  Cook  county  into  two  dis- 
tricts, whilst  every  other  county  in  the  state  constitutes 
but  one  district,  is  a  violation  of  the  constitutional  re- 
quirement of  uniformity." 

Section  19,  article  6,  of  our  constitution  was  construed 
in  State  v.  Berkaj  20  Neb.,  375,  but  the  decision  therein 
does  not  conflict  with  the  views  expressed  herein.  There 
was  before  the  court  in  that  case  an  act  of  the  legislature 
of  1885,  which  limited  the  number  of  the  justices  of  the 
peace  in  cities  of  the  first  class  to  three.  It  was  held  that 
the  act  did  not  violate  section  19,  article  6,  of  the  consti- 
tution, since  it  did  not  change  the  organization  of  jus- 
tices' courts  nor  their  juri^iction,  powers,  proceedings, 
or  practice.  That  such  courts  in  said  cities  possessed 
the  same  jurisdiction  and  power  as  every  other  justice 
court  in  the  state  is  very  evident.  The  act  then  before 
the  court  changed  the  number  of  justice  courts  in  certain 
cities,  but  did  not  in  any  maimer  affect  the  jurisdiction 
of  that  class  of  courts,  and  the  law  being  general  and 
uniform  throughout  the  state,  operating  the  same  upon 
all  persons  and  localities  of  a  class,  was  upheld.  The 
decision  is,  therefore,  distinguishable  from  the  case  be- 
fore us.  The  same  suggestion  is  applicable  to  Vati  Horn 
V.  StatCy  46  Neb.,  62,  wherein  it  was  ruled  that  a  provision 
in  a  law  providing  for  but  one  justice  of  the  peace  in 
each  township  in  counties  under  township  organization 
did  not  contravene  said  section  19,  article  6,  of  the  con- 
stitution. 

A  mere  reference  to  the  cases  cited  by  the  respondents 
will  disclose  that  they  do  not  sustain  their  contention. 
In  Burke  v.  St.  Paul,  M.  &  M.  R.  (7o.,  28  N.  W.  Rep.  [Minn.], 
190,  involving  an  act  of  the  legislature  of  Minnesota  creat- 
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ing  a  municipal  court  for  the  city  of  Minneapolis  with  **ex- 
clusive  jurisdiction  ♦  ♦  ♦  of  all  civil  actions  and 
proceedings  heretofore  cognizable  before  a  justice  of  the 
peace,  the  defendant  or  garnishee  in  which  resides  within 
the  limits  of  the  city  of  Minneapolis,"  and  which  act 
further  provided  "that  no  justice  of  the  peace  shall  have 
jurisdiction  to  issue  any  summons  or  process  in  any  civil 
action  (excepting  executions),  to  be  served  within  said 
city  of  Minneapolis,  and  any  service  of  any  such  summons 
or  process  from  a  justice  of  the  peace  made  within  said  citj^ 
shall  be  void,"  the  court  sustained  the  law,  notwith- 
standing it  reduced  the  number  of  justices  of  the  peace 
in  a  county  and  curtailed  their  powers.  The  decision 
would  be  in  point  had  it  been  based  upon  a  constitutional 
provision  like  section  19,  article  6,  of  our  constitution, 
which  was  not  the  case.  But  two  sections  of  the  consti- 
tution of  Minnesota  were  before  the  court:,  one  which 
declares  that  "the  legislature  shall  provide  for  the  elec- 
tion of  a  sufficient  number  of  justices  of  the  peace  in  each 
county  ♦  ♦  ♦  whose  duties  ♦  ♦  ♦  shall  be  pre- 
scribed  by  law,"  and  the  other  which  provides  that 
"judicial  powers  of  this  state  shall  be  vested  in  a  su- 
preme court,  district  courts,  courts  of  probate,  justices  of 
the  peace,  and  such  other  courts  inferior  to  the  supreme 
court  as  the  legislature  may  from  time  to  time  establish 
by  a  two-third  vote."  A  mere  quoting  of  those  consti- 
tutional provisions  is  enough  to  indicate  that  the  Minne- 
sota case  relied  upon  is  not  in  point.  Similar  to  the  de- 
cision just  referred  to  is  In  re  Greer ^  48  Pac.  Rep.  [Kan.], 

950. 

In  Oilowsky  v.  Connolly,  55  Wis.,  445,  it  was  decided  that 
under  the  constitution  of  Wisconsin  the  legislature  could 
take  away  from  justices  of  the  peace  in  cities  and  vil- 
lages jurisdiction  in  criminal  cases  and  vest  that  juris- 
diction in  other  courts.  To  establish  that  this  decision 
was  rendered  under  a  constitution  materially  different 
from  that  of  this  state  it  is  sufficient  to  quote  from  the 
opinion  of  Oole,  0.  J.,  wherein  the  author  says:  "It  would 
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be  difficult  to  establish  the  position  that  the  constitution, 
either  expressly  op  by  direct  implication,  requires  that 
justices  of  the  peace  in  every  town  and  city  in  the  stalte 
should  exercise  the  same  measure  of  jurisdiction."  While 
uniformity  of  jurisdiction  of  courts  is  not  demanded  by  the 
constitution  of  that  state,  nevertheless  the  learned  chief 
justice  expressed  a  doubt  whether  the  rule  of  uniformity 
should  not  be  observed  by  the  legislature,  and  sustained 
the  enactment  principally  upon  the  ground  that  the  leg- 
islature from  the  organization  of  the  state  has  enacted 
laws  which  have  ignored  the  rule  of  uniformity  of  juris- 
diction of  courts.  Equally  wide  of  the  mark  as  the  last 
case  are  the  following  authorities  cited  by  the  respond- 
ents: Wales  V,  Belcher^  20  Mass.,  508;  Ex  parte  M^Collum, 
1  Cow.  [N.  Y.],  567;  Miller  v.  Plumb,  6  Cow.  [N.  Y.],  665; 
People  V.  Jvdge  of  the  Twelfth  Districtj  17  Cal.,  547.  In 
not  one  of  those  cases  was  there  considered  a  constitu- 
tional provision  like  section  19,  article  6,  of  our  constitu- 
tion, or  of  similar  import.  So  that  these  decisions  shed 
no  light  upon  the  question  involved  herein. 

Upon  principle,  as  well  as  authority,  the  conclusion  is 
irresistible  that  section  8  of  the  municipal  court  act  con- 
travenes the  constitution,  and  the  entire  act  is  thereby 
invalidated.  Writ  awarded. 

Kagan,  0. 

The  legislature  of  1897  passed  an  act  entitled  "An  act 
to  create  a  municipal  court  in  cities  of  the  metropolitan 
class  and  to  fix  and  define  the  organization,  powers^  and 
jurisdiction  of  the  same.^^  (See  Session  Laws,  1897,  ch. 
25,  p.  193.)  The  judges  and  clerk  of  the  court  pro- 
vided for  by  the  act  have  been  appointed,  qualified, 
and  entered  upon  the  performance  of  their  duties.  This 
is  a  quo  warranto  proceeding  brought  in  this  court  to  test 
the  right  of  said  judges  and  clerk  to  the  offices  which  they 
hold.  The  question  presented  is  the  constitutionality  of 
the  act.  We  have  reached  the  conclusion  that  the  entire 
act  is  unconstitutional  and  void  and  will  now  briefly  state 
our  reasons  for  such  conclusion. 
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1.  Section  1  of  the  act  creates  in  each  city  of  the  met- 
ropolitan class  a  municipal  court.  Section  2  provides 
for  the  appointment  and  election  of  the  judges  of  said 
court,  and  section  6,  for  the  appointment  of  the  clerk  of 
the  court.  Section  8  of  the  act,  so  far  as  material  here, 
is  as  follows:  "The  municipal  court  shall  have  exclusive 
original  jurisdiction  in  all  civil  cases  when  the  amount 
in  controversy  does  not  exceed  one  thousand  (f  1,000)  dol- 
lars exclusive  of  interest  and  costs;  in  actions  of  replevin 
when  the  appraised  value  of  the  property  does  not  exceed 
one  thousand  dollars  (|1,000),  and  to  recover  the  posses- 
sion of  real  property  situated  in  said  city,  where  the  plain- 
tiff or  the  defendant,  or  any  one  of  them,  is  a  resident  of 
the  city  for  which  such  court  is  established;  ♦  •  ♦ 
and  concurrent  jurisdiction  witii  the  district  court  of  the 
county  over  all  other  civil  actions  involving  a  sum  not 
exceeding  one  thousand  (f  1,000)  dollars  exclusive  of  in- 
terest and  costs."  By  this  last  section  the  jurisdiction 
of  the  municipal  court  is  limited  as  follows:  To  civil 
cases;  to  cases  in  which  some  party  thereto  is  a  resident 
of  the  metropolitan  city  in  which  is  established  said 
coutt,  and  in  which  case  the  amount  in  controvei'sy  does 
not  exceed  one  thousand  (|1,000)  dollars  exclusive  of 
interest  and  costs.  But  the  jurisdiction  of  the  munici- 
pal court  over  the  class  of  cases  mentioned  in  the  act  is 
made  concurrent  with  that  of  the  district  court  of  the 
county,  in  which  is  situate  the  metrojwlitan  city,  and 
exclusive  as  regards  the  jurisdiction  of  all  other  courts  in 
haid  county.  In  other  words,  the  effect  of  the  act  is,  if 
valid,  to  take  away  the  jurisdiction  of  the  county  courts 
and  justices  of  the  peace  of  the  county  in  which  is  situate 
a  metropolitan  city,  in  the  class  of  civil  cases  referred  to 
in  the  act,  and  vest  that  jurisdiction  exclusively  in  the 
municipal  court  The  act  under  consideration  is  not 
an  amendatory  one  but  a  complete  act  in  itself;  and,  if 
valid,  the  effect  of  the  act  is  to  repeal  the  statutes  in  force 
at  the  time  of  its  passage  which  vested  the  county  court 
of  each  county  with  jurisdiction  in  civil  cases  where  the 
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amount  in  controversy  did  not  exceed  one  thousand  dol- 
lars (|1,000);  and  justices  of  the  peace  of  each  county 
with  jurisdiction  in  civil  cases  where  the  amount  in  con- 
troversy did  not  exceed  |200.  {State  v.  MoorCj  48  Neb., 
870,  and  cases  there  cited.)  Now  section  19,  article  6, 
of  the  constitution,  declares:  "All  laws  relating  to 
courts  shall  be  general  and  of  uniform  oi>eration,  and 
the  organization,  jurisdiction,  powers,  proceedings,  and 
practice  of  all  courts  of  the  same  class  or  grade,  so 
far  as  regulated  by  law,  ♦  ♦  ♦  shall  be  uniform." 
At  and  prior  to  the  passage  of  the  act  under  considera- 
tion, the  legislature  had  provided  for  the  election  in  each 
county  of  the  state  of  a  county  judge  and  certain  justices 
of  the  peace,  and  these  officers  were  by  law  given  juris- 
diction, in  a  certain  class  of  civil  cases,  coextensive  with 
the  limits  of  the  county  in  which  they  were  elected.  These 
laws  are  still  in  force,  and  by  virtue  thereof  the  jurisdic- 
tion of  each  county  judge  in  the  state  is  the  same  and  the 
jurisdiction  of  each  justice  of  the  peace  is  the  same.  But 
the  effect  of  the  act  under  consideration  is  to  take  away 
from  the  county  court  and  the  justices  of  the  peace,  of 
counties  in  which  is  situate  a  metropolitan  city,  jurisdic- 
tion over  the  class  of  civil  cases  provided  for  by  the  act 
and  vest  that  jurisdiction  exclusively  in  the  municipal 
court,  thus  destroying  the  uniformity  of  the  jurisdiction 
of  the  justices  of  the  peace  and  county  courts  of  the  state. 
True,  the  constitutional  requirement  that  all  laws  re- 
lating to  courts, — their  jurisdiction,  powers,  etc., — shall 
be  uniform,  limits  the  uniformity  required  to  the  same 
class  or  grade  of  courts.  But  it  is  to  be  observed,  also, 
that  the  constitution  itself  (section  1,  article  6),  has  classi- 
fied or  graded  the  courts  which  exist,  or  may  exist,  in  the 
state.  They  are  the  supreme  court,  district  courts,  county 
courts,  justices  of  the  peace,  police  magistrates,  and 
courts  inferior  to  district  courts  for  cities  and  incorpo- 
rated towns.  The  supreme  court  is  one  grade;  the  dis- 
trict court  is  another  class  or  grade;  the  county  courts  a 
third  class;  justices  of  the  peace  a  fourth;  police  magis- 
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trates  a  fifth,  and  courts  inferior  to  the  district  court 
created  for  cities  and  incorporated  towns,  a  sixth  class 
of  courts.  Where  the  constitution  itself  does  not  fix  the 
jurisdiction  of  any  class  or  grade  of  courts,  then  the  juris- 
diction and  powers  of  any  such  class  may  be  regulated 
by  the  legislature.  But  when  the  legislature  attempts 
to  regulate  the  jurisdiction  and  powers  of  the  courts  of 
any  class  or  grade,  the  constitution  requires  that  the  ju- 
risdiction conferred  upon  the  class  or  grade  shall  be  a  uni- 
form one;  that  it  shall  apply  alike  throughout  the  state, 
— that  is  to  say,  the  legislature  may  prescribe,  within 
the  limits  of  the  constitution,  the  juiisdiction  of  the  jus- 
tices of  the  peace;  but,  when  it  does  so,  the  jurisdiction  of 
one  justice  must  be  the  same  as  that  of  every  other  justice 
of  the  state.  Within  the  limits  of  the  constitution,  the 
legislature  may  confer  certain  jurisdiction  upon  the 
county  courts  and  upon  the  district  courts,  but  it  cannot 
confer  a  different  jurisdiction  upon  the  district  or  county 
courts  of  one  county  from  that  conferred  upon  the  dis- 
trict courts  and  county  courts  of  every  other  county  of  the 
state.  The  legislature  has  no  authority  to  change  the 
classification  of  courts  made  by  the  constitution.  It  can- 
not divide  district  courts  into  two  or  more  classes  any 
more  than  it  can  say  that  the  district  courts  west  of  a 
certain  meridian  in  the  state  shall  have  certain  jurisdic- 
tion and  the  district  courts  east  of  that  meridian  shall 
have  a  different  jurisdiction. 

This  section  19,  article  6,  of  our  constitution,  was  cop- 
ied literally  from  section  29,  article  26,  Constitution  of 
1870,  state  of  Illinois,  In  1872  the  legislature  of  the 
state  of  Illinois  passed  an  act  increasing  the  jurisdiction 
of  the  county  courts  of  that  state,  but  the  act  declared 
that  the  provisions  thereof  should  not  apply  to  counties 
having  100,000  population.  The  supreme  court  of  Illi- 
nois, in  Myers  v.  People^  67  111.,  503,  held  that  the  division 
of  the  county  courts  of  the  state  into  the  two  classes  at- 
tempted by  the  act  was  void.  The  act  under  considera- 
tion here  attempts  to  divide  the  county  courts  of  the  state 
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into  two  classes  with  different  jurisdiction.  It  attempts 
to  divide  the  justice  courts  of  the  state  into  two  classes, 
with  different  jurisdiction.  This  cannot  be  done.  It  only 
remains  to  be  said  that  it  is  obvious  the  deprivation  of 
justices  of  the  peace  and  county  courts,  of  counties  in 
which  are  situate  metropolitan  cities,  of  jurisdiction  in 
the  class  of  civil  cases  mentioned  in  section  8  of  the  act 
was  the  inducement,  if  not  the  sole  inducement,  which  led 
to  its  passage;  and  since  the  validity  of  the  whole  act  de- 
pends upon  the  validity  of  said  section  8,  that  being  void, 
the  entire  act  must  fall.  {State  v.  Board  of  Commissioners 
of  Lancaster  County ^  17  Neb.,  85;  Bailey  v.  State^  30  Neb., 
855;  State  v.  Uurds,  19  Neb.,  317;  State  v.  Hardy,  7  Neb., 
377.) 

A  judgment  of  ouster  against  the  respondents  will  be 
entered  as  prayed. 


Ira^ine,  C,  concurs  in  the  result. 


Ryman  Fisher  v.  State  of  Nebraska. 

Piled  Novembeb  4, 1897.    No.  9438. 

Larceny:  Value  of  Pkoperty.  A  verdict  of  guilty  in  a  prosecution  for 
larceny  is  fatally  defective,  which  omits  to  find  the  value  of  the 
property  alleged  to  have  been  stolen.  McCoy  v.  State,  22  Neb., 
418,  followed. 

Error  to  the  district  court  for  Sheridan  county.    Tried 
below  before  Westover,  J.    Reversed. 

W.  W.  Wood  and  R.  G.  Nolemariy  for  plaintiff  in  error. 

C.  J.  Smyth,  Attorney  Qeiieraly  and  Ed  P.  Smith,  Deputy 
Attorney  Oeneral,  for  the  state. 

NORVAL,  J. 

An  information  was  filed  in  the  district  court  of  Sheri- 
dan county  in  which  the  defendant,  Ryman  Fisher,  was 
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charged  with  the  larceny  of  two  yearling  heifers  and  one 
yearling  steer,  the  property  of  I,  T.  Bichardson.  The 
accused,  on  being  arraigned,  pleaded  not  guilty.  Upon 
the  trial  the  jury  returned  a  verdict  as  follows: 

"We,  the  jury  in  this  case,  being  duly  impaneled  and 
sworn,  do  find  the  defendant,  Ryman  Fisher,  guilty  as 
charged  in  the  information  herein  filed. 

"B.  P.  Carter,  Fat^entan.^^ 

A  number  of  errors  are  assigned  and  argued,  but  one 
of  which  it  is  deemed  necessary  to  notice,  and  that  is,  the 
verdict  returned  is  insufficient,  in  substance,  to  authorize 
the  entry  of  the  judgment  and  sentence.  The  jury  omit- 
ted to  find  the  value  of  the  property  stolen,  which  is  a 
fatal  defect,  since  section  488  of  the  Criminal  Code  re 
quires,  in  a  prosecution  for  larceny:  "The  jury,  on  ccmvie- 
tion,  shall  ascertain  and  declare  in  their  verdict  the  value 
of  the  property  stolen."  Said  provision  was  under  con- 
sideration in  McCoy  v.  State,  22  Neb.,  418,  and  the  same 
v.as  held  mandatory,  and  that  a  verdict  of  guilty  for  the 
offense  of  larceny,  which  fails  to  ascertain  the  value  of 
the  stolen  property,  is  insufficient  to  sustain  a  sentence  of 
imprisonment.  In  McCormick  v.  State,  42  Neb.,  866,  it 
was  determined  that  a  verdi(*t,  on  a  conviction  for  lar- 
ceny, was  insufficient,  which  merely  estimated  the  value 
of  the  stolen  goods.  The  case  at  bar  is  ruled  by  those  de- 
cisions.   The  judgment  is 

Be  VERSED. 


K  «         Silas  L.  Stichter  v.  A.  W.  Cox,  Administratoil 

FiliED  NovEMBEB  4, 1897.    No.  7503. 

1.  Executors  and  Administrators:  Claims:  Laoheb.  Provable  claims 
against  an  estate  of  a  deceased  person  are  barred  unless  pre- 
sented to  the  coimty  court  for  allowance  within  the  time  proyided 
by  law. 

2. :  Contingent  Claims.    A  contingent  claim,  within  the  mean* 

Ing  of  section  258  et  acq,  of  chapter  23,  Compiled  Statutes,  is  a 
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claim  against  a  decedent  not  absolute  or  certain,  but  depending 
npon  some  event  after  the  death  of  the  testator  or  intestate,  which 
may  or  may  not  happen. 

8. : .    A  subsisting  demand  against  an  estate  of  a  deceased 

person  which  had  matured  and  was  capable  of  being  enforced  at 
law  during  tl\e  lifetime  of  the  decedent,  is  not  a  contingent  claim. 

4.  Kortgages:  Sale  of  Realty:  Assumption  of  Debt:  Action  by 
Obantob.  When  a  grantee  of  real  estate,  as  part  of  the  considera- 
tion for  the  purchase,  assumes  and  agrees  in  the  deed  to  pay  a 
certain  mortgage  on  the  premises,  he  is  liable  for  the  mortgage 
debt,  and  the  grantor,  immediately  upon  the  maturity  of  the  mort- 
gage, may  recover  from  the  grantee  the  amount  due  thereon, 
though  the  grantor  may  have  paid  no  part  of  it. 

6.  Ohange  of  Issues  on  Appeal:  Exceptions:  Review.  An  objection 
that  a  cause  was  tried  in  the  district  court  on  appeal  upon  differ- 
ent issues  from  those  involved  in  the  court  whence  the  appeal  was 
taken,  is  unavailing  in  the  supreme  court,  unless  seasonably 
raJsed  in  the  court  below,  a  ruling  obtained  thereon,  and  an  ex- 
cation  thereto  preEcrved  in  the  record. 

Error  from  the  district  court  of  Adams  county.  Tried 
below  before  Bball,  J.    Affirmed. 

TibbetSf  Morty  d  Ferris,  for  plaintiff  in  error. 

Batty y  Dungan  &  Burton^  contra. 

NORVAIi,  J. 

Silas  L.  Stichter  presented  to  the  county  court  of 
Adams  county  a  claim  against  the  estate  of  Abraham 
Yeazel,  deceased.  The  administrator  filed  objections 
against  the  allowance  thereof,  and  upon  the  trial  the 
county-  court  allowed  the  claim  in  full.  The  administra- 
tor prosecuted  an  appeal  to  the  district  court,  where 
there  was  a  trial  without  a  jury,  which  resulted  in  the 
rejection  and  disallowance  of  the  entire  claim. 

The  facts  may  be  summarized  thus:  On  the  30th  day  of 
September,  1887,  Silas  L.  Stichter  executed  a  mortgage 
to  one  William  M.  Wilson  upon  certain  real  estate  in 
Adams  county  to  secure  the  payment  of  $3,750  due  Octo- 
ber 1, 1890,  and  drawing  six  per  cent  interest  per  annum 
froin  datej  and  on  the  18th  day  of  November,  1889,  Stich- 
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ter  and  wife  conveyed  the  land  to  Abraham  Yeazel  by 
deed  of  general  warranty,  subject  to  said  mortgage.  In 
the  deed  of  conveyance  the  grantee  assumed  and  agreed 
to  pay  the  mortgage.  On  the  18th  day  of  November, 
1890,  which  was  subsequent  to  the  maturity  of  the  debt 
secunnl  by  the  mortgage,  Abraham  Yeazel  died.  Letters 
of  administration  were  afterwards  granted  upon  his 
estate,  and  August  28, 1891,  was  fixed  by  the  county  court 
for  the  presentation  of  claims,  and  notice  thereof  waa 
published  as  required  by  law.  On  August  5,  1891,  Wil- 
son instituted  an  action  to  foreclose  the  mortgage.  A 
decree  of  foreclosure  waa  subsequently  rendered,  the 
mortgaged  premises  were  Kold,  and  on  November  14, 1892, 
Wilson  obtained  a  deficiency  judgment  against  said  Silas 
L.  Stichter  in  the  sum  of  |2,456.83.  Thereupon  the  lat- 
ter, in  satisfaction  of  said  judgment,  executed  and  deliv- 
ered to  Wilson  his  pi  oniissory  note  for  the  amount  of  said 
deficiency  judgment,  and  on  November  16,  1892,  Stichter 
fil(»(l  liis  claim  against  the  estate  of  Yeazel  for  said  sum 
of  $2,450.83.  The  contention  of  counsel  for  the  adminis- 
trator is  that  this  claim  was  not  filed  in  the  county  court 
in  the  time  prescribed  by  law,  and  accordingly  is  barred. 
This  proposition  is  assailed  by  opposing  counsel,  and  the 
court  is  called  upon  to  decide  whether  the  claim  was  pre- 
sented to  the  county  court  in  time.  The  determination 
of  the  question  necessitates  an  examination  of  certain 
provisions  of  chapter  23  of  the  C!ompiled  Statutes* 

Section  217  of  said  chapter  provides:  "The  probate 
court  shall  allow  such  time  as  the  circumstance  of  the 
caK(*  shall  require  for  the  creditors  to  present  their  claims 
to  the  comniissioners  for  examination  and  allowance, 
which  time  shall  not,  in  the  first  instance,  exceed  eighteen 
months,  nor  be  less  than  six  months,  and  the  time  al- 
lowed shall  be  stated  in  the  commission. 

"Section  226.  Every  person  having  a  claim  against  a 
deceased  person  proper  to  be  allowed  by  the  judge  or 
commissioners  who  shall  not,  after  the  giving  of  notice 
a«  required  in  the  two  hundred  and  fourteei^th  section  Qf 
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this  chapter,  exhibit  his  claim  to  the  judge  or  commis- 
sioners within  the  time  limited  by  the  court  for  that  pur- 
pose, shall  be  forever  barred  from  recovering  such  de- 
mand or  from  setting  off  the  same  in  any  action  what- 
ever.'' 

As  already  disclosed,  the  county  Court  of  Adams  county, 
in  accordance  with  the  statute,  fixed  a  date  for  the  pre- 
senting of  claims  against  the  estate  of  Abraham  Yeazel, 
deceased;  and  the  claim  here  in  dispute  was  not  pre- 
sented to,  nor  filed  with,  the  county  judge  within  the 
period  so  designated  for  that  purpose.  If  the  provisions 
of  said  chapter  23  already  quoted  govern  and  control 
claims  like  the  one  under  consideration,  it  is  patent  that 
said  claim  is  barred  by  virtue  of  said  section  226.  It  is 
insisted  by  counsel  for  the  claimant  that  the  claim  was  a 
contingent  one  against  the  estate,  and  afterwards  became 
absolute;  therefore  sections  258  et  seq.  of  said  chapter  23 
are  applicable  thereto. 

Section  258  declares:  "If  any  person  shall  be  liable  as 
security  for  the  deceased,  or  have  any  other  contingent 
claim  against  his  estate  which  cannot  be  proved  as  a  debt 
before  the  commissioners,  or  allowed  by  them^  the  same 
may  be  presented,  with  the  proper  proof,  to  the  j)robate 
court  or  to  the  commissioners,  who  shall  state  the  same 
in  their  report  if  such  claim  was  presented  to  themu^' 

Section  259  makes  provision  for  the  retaining  of  funds 
by  the  executor  or  administrator  to  pay  such  contingent 
claim  when  the  same  shall  have  become  absolute. 

Sections  260  and  262  are  in  the  following  language: 

"Sec.  260.  If  such  contingent  claim  shall  become  ab- 
solute, and  shall  be  presented  to  the  probate  court,  or  to 
the  executor  or  administrator,  at  any  time  within  two 
years  from  the  time  limited  for  other  creditors  to  present 
their  claims  to  the  commissioners,  it  may  be  allowed  by 
the  probate*  court  upon  due  proof,  or  it  may  be  proved 
before  the  commissioners  already  appointed  or  before 
others  to  be  appointed  for  that  purpose,  in  the  same  man- 
ner afi  if  presented  for  allowance  before  the  conunission- 
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ers  had  made  their  report;   and  the  persons  interested 
shall  have  the  same  right  of  appeal  as  in  other  cases. 

"Sec.  262.  If  the  claim  of  any  person  shall  accrue  or 
become  absolute  at  any  time  after  the  time  limited  far 
creditors  to  present  their  claims,  the  i)erson  having  such 
claim  may  present  it  to  the  probate  court  and  prove  the 
same  at  any  time  within  one  year  after  it  shall  accrue  or 
become  absolute.''    ♦    ♦    ♦ 

The  legislature  by  these  last  two  sections  has  made  pro- 
vision for  filing  of  claims  against  the  estate  of  a  deceased 
person  which  were  once  contingent,  but  have  become  ab- 
solute, and  also  fixed  the  time  in  which  the  same  shall  be 
presented  for  allowance.  These  sections  can  properly  be 
invoked  in  case  this  claim  was  ever  a  contingent  liability 
against  the  estate  of  Yeazel,  otherwise  the  debt  is  barred 
by  virtue  of  section  226,  quoted  above. 

We  adopt  as  a  correct  definition  of  a  contingent  claiBr 
the  following  language  of  Chief  Justice  Poland,  in  hia 
opinion  in  Sargent  v.  Kimball,  37  Vt,  321:  "A  contingent 
claim  is  where  the  liability  depends  upon  some  future 
event,  which  may  or  may  not  happen,  and  therefore 
makes  it  now  wholly  uncertain  whether  there  ever  will 
be  a  liability."  A  contingent  claim  within  the  meaning 
of  section  258  et  seq.  of  chapter  23  of  the  Compiled  Stat- 
utes is  evidently  a  demand  or  debt  against  the  estate  of  a 
deceased  person  which  is  not  then  absolute  or  certain, 
but  depending  upon  the  occurrence  or  non-occurrence  of 
some  event  after  the  death  of  the  testator  or  intestate, 
as  the  case  may  be. 

In  the  light  of  the  foregoing,  it  is  perfectly  manifest 
that  this  claim  was  at  no  time  a  contingent  debt  or  lia- 
bility against  YeasseFs  estate.  No  demand  could  have 
been  more  absolute  than  the  one  under  consideration. 
Yeazel,  in  the  deed  to  himself,  assumed  and  agreed  to  pay 
the  mortgage  given  by  Stichter  to  Wilson  upon  the  prem- 
ises described  in  the  conveyance  to  Yeazel.  The  obliga- 
tion thus  assumed  by  the  latter  was  to  pay  the  debt,  and 
not  merely  to  indemnify  Stichter  against  any  loss  or  dam- 


Vol.  52]  SEPTEMBER  TERM,  1897.  537 


Stlchter  v.  Cox. 


age  by  reason  of  the  mortgage.  When  was  the  grantee 
to  make  such  payment?  Immediately  upon  the  maturity 
of  the  debt  which  the  mortgage  secured.  {Furnas  v, 
Durgin,  119  Mass.,  500;  Gage  v.  LeioiSy  68  111.,  604;  Raw- 
son^s  Administratrix  v.  Copland^  2  Sandf.  Oh.  [N.  Y.],  278.) 
If  the  claim  of  Stichter  against  Yeazel  was  ever  a  con- 
tingent claim,  it  ceased  to  be  such  upon  the  maturity  of 
the  mortgage  debt;  thereafter  the  claim  was  clearly  ab- 
solute, and  not  contingent.  After  the  mortgage  matured 
the  liability  of  Yeazel  to  pay  Stichter  did  not  depend 
upon  the  happening  of  any  future  event,  not  even  the 
payment  of  the  mortgage  by  Stichter. 

In  Gregory  v.  Hartley,  6  Neb.,  361,  it  is  said :  "The  rule 
is  well  settled  that  if  a  condition  or  promise  be  only  to 
indemnify  and  save  harmless  a  party  from  some  conse 
quence,  no  action  can  be  maintained  until  actual  damage 
has  been  sustained  by  the  plaintiff.  But  if  the  promise 
is  to  perform  some  act  for  the  plaintiff's  benefit,  the 
neglect  to  perform  the  act  is  a  breach  of  the  contract, 
and  will  give  an  immediate  right  of  action.  ♦  ♦  » 
The  rule  of  law  will  not  be  questioned  that  when  a  pur- 
chaser of  real  estate  agrees  to  assume  and  pay  certain 
outstanding  indebtedness  against  the  vendor,  and  save 
him  harmless  from  the  same,  if  he  fail  to  do  so,  it  is  not 
necessary,  in  order  to  give  the  vendor  a  right  of  action 
against  him,  he  should  himself  have  first  paid  the  debt 
the  puirchaser  assumed  and  agreed  to  pay."  Had  the 
contract  entered  into  by  Yeazel  been  to  indemnify  the 
grantor  merely,  then  the  latter  must  have  shown  dam- 
ages to  entitle  him  to  recover;  but  such  was  not  the  under- 
taking of  Yeazel.  He  promised  to  pay  the  mortgage  debt 
and  it  was  not  necessary  for  Stichter  to  prove  damages 
to  entitle  him  to  recover,  and  the  measure  of  damage  is 
the  amount  agreed  to  be  paid.  Yeazel,  by  not  paying  off 
the  mortgage,  has  broken  his  contract,  and  to  the  amount 
of  the  mortgage  debt  the  grantor  has  not  received  the 
stipulated  consideration  for  the  land.  He  is  entitled  to 
recover  the  same  himself  by  reason  of  the  failure  of  the 
.rautee  to  perform  his  promise, 
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The  doctrine  that,  by  virtue  of  the  clause  in  the  deed 
whereby  Yeazel  assumed  the  mortgage  to  Wilson,  a  right 
of  action  accrued  in  favor  of  the  grantor  and  against 
Yeazel  for  the  amount  unpaid  on  the  mortgage  debt 
at  its  maturity,  although  the  grantor  had  not  himself 
paid  any  part  of  the  debt  which  Yeazel  assumed  and 
agreed  to  pay,  is  abundantly  sustained  by  the  authori- 
ties. (See  Stout  v.  Folger,  34  la.,  71;  Rubens  v.  Prindle, 
U  Barb.  [N.  Y.],  336;  Wilson  v.  Stilivell,  9  O.  St,  467; 
Rawson  v.  Copland^  2  Sandf.  Oh.  [N.  Y.], 278;  Fui-nasv.  D^r- 
gin,  119  Mass.,  500;  Locke  v.  Horner^  131  MasSw,  93;  Farns- 
worth  V.  Boardmanj  131  Mass.,  115;  Reed  v.  Pavl^  131  Mass., 
129;  Qage  v.  Lewis^  68  111.,  604;  Churchill  v.  Hunt.S  Denio 
[N.  Y.],  321;  Thomas  v.  Allen,  1  Hill  [N.  Y.],  145;  Jmes  t?. 
Parks^  78  Ind.,  537.)  We  are  not  aware  of  any  case  which 
holds  a  contrary  doctrine. 

In  a  sense  it  is  doubtless  true  that  the  relation  of  prin- 
cipal and  surety  existed  between  Yeazel  and  Stlchter  by 
rcMson  of  the  former  assuming  the  payment  of  the  mort- 
^aj»e.  Thus,  had  Stlchter  paid  the  mortgage  debt  he 
would  have  been  subrogated  to  the  rights  of  the  mort- 
gagee and  could  have  held  the  lands  for  reimbursement. 
But  it  does  not  follow  that  Stichler  could  not  maintain 
an  action  for  a  breach  of  Yeazel's  absolute  and  positive 
covenant  to  pay  the  mortgage  at  a  time  certain.  The 
grantee,  having  failed  to  make  the  payment  as  agreed,  at 
once  became  liable  to  his  grantor  for  the  full  amount  due 
on  the  mortgage  as  the  unpaid  portion  of  the  considera- 
tion for  the  land.     (See  authorities  cited  above.) 

It  is  undisputed  that  the  mortgage  debt  which  Yeazel 
assumed  and  promised  to  pay  matured  more  than  a 
month  prior  to  his  death,  and  that  it  remained  unpaid; 
therefore  Stlchter  could  have  maintained  an  action 
against  Yeazel  on  this  claim  in  the  lifetime  of  the  intes- 
tate. It  follows  tliat  the  claim  should  have  been  pre- 
sented for  allowance  to  the  county  (ourt  within  the  period 
fixed  by  the  judge  thereof  for  the  filing  of  claims.  TMs 
not  having  been  done,  the  claim  is  barred. 
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Another  ground  urged  for  a  reversal  of  the  judgment 
is  that,  the  administrator  having  filed  no  answer  in  the 
county  court  and  adduced  no  testimony  therein,  the  dis- 
trict court  erred  in  permitting  him  to  interpose  as  a  de- 
fense the  bar  of  the  statute.  More  than  one  answer  can 
be  properly  made  to  this  contention.  There  is  no  pro- 
vision of  statute  requiring  an  administrator  to  plead  in 
the  county  court  to  a  claim  presented  therein  against  his 
intestate,  except  section  221,  chapter  23,  Compiled  Stat- 
utes, makes  it  his  duty  to  exhibit  any  claim  of  the 
decedent  in  offset  to  that  of  the  creditor.  In  this  case, 
however,  the  administrator  did  file  in  the  county  court 
formal  objections  to  the  allowance  of  this  claim,  and  in 
the  district  court,  in  his  answer,  he  specially  pleaded  the 
statute  of  limitations.  The  claimant  did  not  move  to 
strike  this  defense  from  the  answer,  nor  did  he  in  any 
other  manner  present  the  question  to  the  trial  court  that 
the  issues  raised  by  the  answer  were  different  from  those 
in  the  county  court,  obtain  a  ruling  thereon,  and  preserve 
an  exception  thereto  in  the  record.  This  was  indispen- 
sable to  make  available  here  the  objection  that  there  was 
a  variance  in  the  issues.  {Rohertson  v.  Buffalo  County 
Nat.  Bank,  40  Neb.,  239.)     The  judgment  is 

Affirmed. 
Eagan,  C,  not  sitting. 


James  Aitken  v.  Frank  Kawlings. 

Filed  Novekbeb  4, 1897.    No.  7538. 

Review  Without  BiU  of  Exceptions:  Instructions:  Ettdenoe.  The 
want  of  a  hiU  of  exceptions  and  of  proper  assignments  of  error 
precludes  a  consideration  of  several  matters  urged  in  argument 
in  this  case. 

EJRROR  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Strode,  J..   Affirmed, 


62    &30 

57    798 
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Field  d  Browrif  tor  plaintiff  in  eiror. 
BUlingaley  d  Oreenef  carUrcu 

Ryan,  0. 

Plaintiff  brought  his  action  in  the  district  court  of 
Lancaster  county  for  the  recovery  of  damages  in  the  sum 
of  f 5,000.  He  aveiTed  that  the  defendant  was  the  pro- 
prietor of  a  livery  stable  in  the  year  1892,  and  that  on  the 
21st  of  June  in  that  year  said  defendant  had  furnished 
to  plaintiff,  for  hire  as  a  perfectly  safe  and  reliable  team, 
one  which  he  knew  to  be  unsafe  for  the  purposes  of  the 
plaintiff;  that  said  team  ran  away,  and  by  throwing 
plaintiff  from  the  vehicle  in  which  he  was  riding  inflicted 
upon  him  damages  to  the  amount  for  which  judgment  was 
prayed.  There  was  a  verdict  in  favor  of  the  plaintiff  by 
which  his  damages  were  assessed  at  |30,  and  for  the  re- 
versal of  the  judgment  thereon  rendered  he  prosecutes 
this  error  proceeding. 

There  is  no  bill  of  exceptions  in  the  record,  and  we 
therefore  cannot  consider  whether  or  not  the  verdict  was 
sustained  by  sufficient  evidence.  For  the  same  reason 
we  cannot  determine  whether  or  not  there  was  error  in 
the  rejection  of  evidence,  some  of  which  is  alleged  to  have 
been  offered  on  the  trial  and  the  remainder  by  affidavits 
presumably  in  support  of  the  motion  for  a  new  trial.  The 
same  consideration  disposes  of  the  assignment  of  errors 
of  law  occurring  at  the  trial  duly  excepted  to.  The  twelve 
instructions  given  by  the  court  which  are  criticised,  were 
grouped  in  a  single  assignment  of  error  both  in  the  mo- 
tion for  a  new  trial  and  in  the  petition  in  error.  Eight 
instractions  asked  by  plaintiff  and  refused  were  likewise 
grouped  in  a  single  assignment.  As  there  was  no  error 
in  tlie  ruling  of  the  court  in  respect  to  at  least  a  portion 
of  the  instructions  in  each  of  these  groups^  these  assign- 
ments present  no  question  for  review. 
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There  was  no  error  assigned  aside  from  those  already 
noted,  and  the  judgment  of  the  district  court  is 

Affirmed. 


Nebraska  Moline  Plow  Company  v.  Fred  Ptjehring. 

Filed  Novembeb  4, 1897.    No.  7514. 

1.  Attachment:  Dissolution:  Evidence:  Attorneys.  In  view  of  the 
fact  that  the  nam«s  of  certain  attorneys  at  law  do  not  appear  In 
the  record  as  attorneys  for  either  party,  and  of  the  further  fact 
that  there  was  direct,  positive  testimony  by  one  of  the  attorneys 
.  that  neither  of  them  was  an  attorney  for  the  plaintiff  until  long 
after  the  commencement  of  the  action  in  which  an  attachment 
Issued,  no  presumption  founded  upon  unsatisfactory  circumstan- 
tial evidence  will  be  entertained  to  avoid  the  effect  of  such  testi- 
mony in  order  that  there  may  be  Justified  the  dissolution  of  the  at- 
tachment Issued  at  the  commencement  of  the  suit  by  virtue  of 
which  such  alleged  attorneys  were  garnished  as  debtors  of  the 
attachment  defendant. 


2. :  Ambiguous  Affidavits:  Construction.    In  affidavits  drawn 

by  counsel  for  one  of  the  parties  litigant,  language  which  is  am- 
biguous in  its  nature  will  be  construed  most  strongly  against  the 
party  in  whose  behalf  such  affidavits  were  prepared. 

3. :  Fraudulent  Conveyances:  Evidence.  Where  an  attach- 
ment was  Issued  on  the  ground,  among  others,  that  the  defendant 
had  disposed  of  his  property  In  whole  or  in  part  with  intent  to 
defraud  his  creditors,  and,  in  resistance  of  a  motion  to  discharge 
the  attachment  there  was  undisputed  proof  of  admissions  by  the 
attachment  defendant  that  he  had  made  such  a  transfer  of  the 
nature  charged  that  no  execution  against  him  could  be  collected, 
held,  that  there  exists  no  reason  for  assuming  that  the  transfer 
most  have  been  made  subsequent  to  the  commencement  of  the 
attachment  suit  in  view  of  the  fact  that  the  attachment  defendant 
himself  placed  no  such  limitation  on  his  own  admissions  of  the 
fraudulent  transfer  in  question. 

Error  from  the  district  court  of  Seward  county.    Tried 
below  before  Bates,  J.    Reversed. 

George  W.  Lowley  and  D.  C.  McKillip^  for  plaintiff  in 
error. 

Bigg8  d  ThomaSj  contra. 
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Ryan,  C. 

On  March  9, 1894,  plaintiff  began  this  action  in  the  dis 
trict  court  of  Seward  county  for  the  recovery  of  a  judg- 
ment against  the  defendant  in  error  in  the  sum  of 
11,226.15,  with  interest.  There  was  filed  on  the  date 
above  mentioned  an  affidavit  for  an  attachment,  in  which 
some  of  the  grounds  stated  were  that  the  defendant  "has 
property  and  rights  which  he  fraudulently  conceals;  has 
assigned,  removed,  or  disposed  of  his  property,  or  is  about 
to  assign,  remove,  or  dispose  of  his  property,  or  a  part 
thereof,  with  intent  to  defraud  his  creditors."  In  this 
affidavit  it  was  stated  that  the  affiant  believed  that  R.  S- 
Norval  and  B.  S.  Norval  had  property  or  money  of  the 
defendant  in  their  possession,  and  were  indebted  to  him 
in  the  sum  of  more  than  f  1,500.  On  the  same  day  the 
parties  last  named  were  garnished  and  required  to  an- 
swer on  May  7,  1894.  The  money  which  the  answer  of 
the  garnishees  showed  that  they  had  in  their  possession 
came  into  their  possession  in  another  matter,  in  which 
the  garnishees  acted  as  attorneys  at  law  in  making  a  col- 
lection for  Fuehring.  On  April  17,  1894,  there  was  filed 
a  motion  to  discharge  the  attachment  in  this  case,  for  the 
reason  that  "the  statement  of  facts  in  the  affidavit  for 
attachment  therein  set  forth  is  untrue."  On  September 
7,  1895,  there  was  filed  another  motion  for  the  discharge 
of  the  attachment,  for  the  alleged  reason  that  the  gar- 
nishees, at  the  time  of  the  filing  of  the  motion,  and  when 
they  obtained  the  money  from  defendant  which  was 
sought  to  be  garnished,  were  the  attorneys  for  the  defend- 
ant. On  the  hearing  of  this  last  motion  there  were  at- 
tempts to  prove  that  the  garnishees  had  made  inquiries 
into  matters  which  might  tend  to  show  that  some  of  the 
alleged  grounds  for  an  attachment  existed,  and  that  some 
of  the  affidavits  to  sustain  the  attachment  had  been  cor- 
rected by  one  of  the  garnishees  at  the  suggestion  of  the 
affiants  therein,  respectively,  to  express  the  intention  of 
such  affiant,  and  before  such  person  acting  as  notary- 
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public  had  been  sworn  to.  R.  S.  Norval  was  sworn  on 
behalf  of  the  defendant  and  testified  that  neither  of  the 
garnishees  had  been  an  attorney  in  this  case  until  Janu- 
ary 23, 1895,  and  the  record  fails  to  show  that  they  acted 
in  that  capacity  at  any  time.  As  there  was  no  sufficient 
evidence  to  sustain  the  contention  that  they  were  attor- 
neys in  this  case  when  they  were  garnished,  we  feel  bound 
to  assume  that  in  that  capacity  they  were  not  then  con- 
nected with  or  concerned  in  it 

By  his  motion  tKe  defendant  put  in  issue  the  averment 
that  he  had  property  and  rights  which  he  fraudulently 
concealed,  and  had  assigned,  removed,  and  disposed  of 
his  property,  or  had  been  about  to  assign,  remove,  and 
dispose  of  his  property  to  defraud  his  creditors.  To  dis- 
prove the  defendant's  fraudulent  disjwsition  of  his  prop- 
erty, consummated  or  contemplated,  there  were  filed  by 
him  the  affidavits  of  ten  persons,  in  all  respects  alike  in 
the  particulars  now  to  be  considered.  In  each  affidavit 
the  affiant  stated:  "That  to  affiant's  personal  knowledge 
the  defendant,  Fred  Fuehring,  is  not  removing  his  prop- 
erty, or  any  part  thereof,  out  of  the  jurisdiction  of  this 
court,  and  especially  that  he  is  not  removing  any  property 
with  the  intent  of  defrauding  his  creditors,  or  any  of 
them.  ♦  ♦  ♦  Affiant  further  states  that  to  his  knowl- 
edge the  defendant,  Fuehring,  has  no  property  or  rights 
in  action  which  he  conceals,  and  that  he  has  not  assigned, 
removed,  or  disposed  of,  nor  is  he  about  to  assign,  remove, 
or  dispose  of,  his  property,  or  any  part  thereof,  with  the 
intent  to  defraud  his  creditors."  The  ambiguity  of  the 
above  quoted  language,  in  so  far  as  it  relates  to  personal 
knowledge,  is  apparent  when  the  first  few  words  of  the 
sentence  are  reairanged,  thus:  "Affiant  further  states 
that  defendant  Fuehring  has  no  property  or  rights  which 
he  conceals,  to  affiant's  personal  knowled^'o,''  etc.  As 
this  language  occurs  in  each  of  the  several  affidavits,  this 
language  might  mean  that  affiant  knew  that  the  defend- 
ant had  not  concealed  any  of  his*  property  or  credits,  or 
it  may  be  understood  to  mean  that  if  the  defendant  had 
80  disposed  of  his  rights  or  credits,  that  fact  was  unknown 
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to  the  affiant,  in  each  instance.  As  these  affidavits  were 
sworn  to  before  one  of  the  attorneys  of  the  defendant, 
acting  as  a  notary  pnblic,  and  as  so  many  were  in  the 
same  language,  it  is  not  unfair  to  assume  that  the  lan- 
guage criticised  was  chosen  by  counsel  rather  than  by 
numerous  affiants  making  distinct  affidavits.  There  is^ 
therefore,  no  good  reason  why  this  language  should  not 
be  used  most  strongly  against  the  person  in  whose  behalf 
it  was  employed,  and  so  construed  it  is  very  inconclusive 
in  its  effect.  There  are  some  portions  of  these  affidavits, 
as  well  as  some  other  entire  affidavits,  which  contain 
statements  contradictory  of  the  allegations  of  the  affi- 
davit for  an  attachment;  but  as  these  relate  to  matters 
as  to  which  the  admissions  of  the  defendant,  rather  than 
the  conclusions  of  third  parties  in  respect  thereto,  must 
in  their  nature  be  most  satisfactory,  we  shall  resort  to 
the  latter  rather  than  the  former  in  the  determination 
of  this  vital  question. 

The  defendant  and  plaintiff,  by  a  contract  in  writing 
dated  February  7,  1893,  entered  into  an  arrangement 
whereby  the  former  became  the  agent  of  the  latter  for 
the  sale  of  agricultural  implements  at  Goehner.  It  was 
under  this  arrangement  that  the  defendant  became  in- 
debted to  the  plaintiff  in  the  sum  for  the  recovery  of 
which  this  action  was  instituted.  To  induce  the  plaintiff 
to  employ  defendant  as  its  said  agent,  the  latter  made  to 
the  former  a  written  statement  of  his  assets  and  liabili- 
ties, as  follows: 

"ASSETS. 

Amount  of  book  accounts  considered  good. . .       |500  00 

Amount  of  notes  considered  good 1,000  00 

Gash  on  hand  and  in  bank 200  00 

160  acres  of  improved  land  in  Seward  Co., 

Neb.,  all  in  my  name 6,400  00 

Grain:  Ck)m f  1,000  00 

Wheat 400  00 

Live  stock:  Horses  and  hogs 500  00 

1,900  00 

Total  assets |l6,000  00 
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LIABELiriES. 

Far  mortgage  or  deed  of  trust  on  houses,  land : 

Land  |1,800  00 

For  money  borrowed,  not  secured : 

I'll  settle  to-morrow 1,000  00 

For  exemption  under  the  state 

law   2,000  00 

Total  liabilities |4,800  00 

Total  assets flO,000  00 

Worth  above  all  indebtedness  and  exemp- 
tion       f 5,200  00" 

It  was  shown  that,  without  question,  the  land  of  Fuehr- 
ing had  been  sold  before  the  commencement  of  this  action 
for  17,050,  and  that  the  proceeds  of  this  sale,  except  the 
amount  in  the  hands  of  the  garnishees,  had  been  used 
to  pay  debts  owing  by  Fuehring.  By  the  affidavit  of  W. 
H.  De  Bolt  it  was  shown  that  on  November  11,  1893,  De 
Bolt,  as  agent  of  the  Badger  Lumber  Company,  had  sold 
to  Fuehring  a  lumber  yard  of  that  company  for  f 2,503.28. 
This  yard  was  at  Goehner.  H.  N.  CJoleman,  B.  F.  NorvaJ, 
and  H.  W.  Harvey,  in  their  respective  affidavits  intro- 
duced on  the  hearing  of  the  motion  to  discharge  the  at- 
tachment, stated  that  on  December  13,  1894,  Fuebring 
said  in  their  presence  that  it  would  not  do  any  good  for 
Pelky,  a  client  of  the  NorvaJs,  who  held  a  judgment 
against  Fuehring,  to  take  out  an  execution  thereon,  as  he 
(Fuehring)  had  fixed  his  property  in  such  a  way  that  noth- 
ing could  be  collected  from  him;  that  upon  being  asked 
who  owned  the  property  at  Goehner,  defendant  Fuehring 
answered,  "That's  all  right;  I've  got  it  fixed  so  that  no- 
body can  get  a  hold  of  it ;"  and  that  Fuehring  furthermore 
said  that  he  was  merely  running  the  business.  In  eaich 
of  the  affidavits  just  referred  to,  and  also  in  one  made  by 
R.  S.  Norval,  it  was  stated  that  on  January  2,  1895,  the 
defendant  Fuehring  had  said  that  the  sheriff  had  been 
down  to  Goehner  with  an  execution  on  the  Pelky  judg- 
ment; that  the  stock  of  lumber  and  machinery  of  which 
39 
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the  defendant  was  in  charge  at  that  place  had  been  mort- 
gaged by  the  defendant  to  the  S.  K.  Martin  Lumber  Com- 
pany fop  either  |2,000  or  |2,500,  and  that  defendant  had 
nothing  with  which  to  pay  said  execution,  and  was  not 
worth  anything;  that  upon  being  told  that  there  was  no 
chattel  mortgage  such  as  he  had  described  on  record,  de- 
fendant said  he  would  go  and  see  Mr.  De  Bolt,  the  man- 
ager of  the  S.  K.  Martin  Lumber  C5ompany  at  Seward, 
and  have  him  put  the  chattel  mortgage  on  record.  In 
respect  to  the  execution  on  the  judgment  in  favor  of  Pelky 
against  Fuehring,  the  sheriff  of  Seward  county  made  affi- 
davit that  about  January  2,  1895,  having  learned  that 
Fuehring  claimed  to  have  made  a  chattel  mortgage  on 
his  farm  machinery  and  lumber  to  the  S.  K.  Mar- 
tin Lumber  Company,  he,  the  said  sheriff,  called  on  W. 
IL  De  Bolt,  manager  of  said  company  at  Seward,  and 
asked  said  De  Bolt  if  the  lumber  company  had  such  a 
mortgage,  and  that  De  Bolt  answered  that  they  had  no 
chattel  mortgage  against  the  lumber  or  machinery  of  the 
defendant.  The  sheriff  closed  this  affidavit  with  the  fol- 
lowing language:  "And  affiant  further  states  that  defend- 
ant Fred  Fuehring  said  he  had  no  property  and  was  not 
worth  a  dollar,  in  a  conversation  Fuehring  had  with  R.  S. 
Norval  in  his  office  on  the  2d  day  of  January,  1895,  and  I 
have  been  unable  to  find  any  property  whereon  to  levy 
said  execution."  In  view  of  the  denial  of  the  existence 
of  a  chattel  mortgage  of  Fuehring  to  the  lumber  com- 
pany, it  is  somewhat  strange  that  we  find  in  the  record 
a  copy  of  a  chattel  mortgage  on  the  lumber  and  ma- 
chinery of  Fuehring  to  the  lumber  company,  dated  April 
11,  1894.  This  mortgage  was  witnessed  by  E.  C.  BiggB, 
one  of  the  defendant's  attorneys,  and  was  filed  for  record 
at  5 :30  o'clock  P.  M.  of  January  7, 1895,  the  day  on  which 
were  filed  the  last  above  described  affidavits  of  R.  S. 
Norval,  B.  F.  Norval,  H.  W.  Harvey,  and  H.  N.  Coleman. 
There  is  also  found  in  the  record  another  copy  of  a  mort- 
gage of  Fuehring  to  the  S.  K.  Martin  Lumber  Company, 
dated  January  8,  1895,  the  execution  of  which  was  wit- 
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nessed  by  W.  H.  De  Bolt.  This  describes  paints,  paint- 
ers' material,  and  a  certain  mare.  Neither  the  mortgagor 
nor  Mr.  De  Bolt,  the  manager  of  the  lumber  company, 
nor  Mr.  Biggs,  the  witness  of  the  mortgage  of  date  April 
11,  1894,  made  any  explanation  or  statement  as  to  th6 
circumstances  surrounding  the  execution  of  that  mort- 
gage. Under  ordinary  circumstances  this  might  not  have 
been  required;  but  we  think,*  in  view  of  the  denial  of  the 
existence  of  the  mortgage  dated  April  11,  1894,  it  would 
have  been  highly  proper  to  have  shown  by  direct  evi- 
dence, as  an  independent  fact,  when  that  mortgage  was 
made  and  the  circumjstances  surrounding  the  execution 
of  it.  This  omission,  however,  we  do  not  regard  as  being 
important  in  the  same  degree  as  the  circumstances  which 
we  shall  now  refer  to. 

In  December,  1894,  and  in  January,  1895,  it  has  been 
shown  that  Puehring  said  that  he  had  nothing,  and  that 
nothing  could  be  collected  on  an  execution  against  him. 
In  addition  to  this,  the  affidavit  of  the  sheriff  discloses 
that  in  fact  in  January,  1895,  Fuehring  had  no  property 
on  which  the  sheriff  could  lew  an  execution.  It  is,  to  say 
the  least,  a  little  singular  that  on  May  24,  1894,  Fuehr- 
ing's  affidavit  was  filed  in  this  case,  in  which  affidavit 
there  was  the  following  language:  "Affiant  avei's  that  he 
was  considerably  enraged  at  plaintiff's  conduct  in  bring- 
ing this  suit  and  attaching,  and  esi)ecially  when  the  plain- 
tiff already  held  notes  of  the  affiant  at  least  nearly,  if  not 
entirely,  equal  to  the  amount  of  the  affiant's  indebtedness 
to  plaintiff;  and  the  affiant  says  that  while  so  enraged 
he  may  have  made  some  remai-ks  from  which  the  plaintiff 
could  construe  an  intent  to  make  them  trouble  in  the 
collection  of  their  claim,  but  affiant  avers  that  he  has 
never  wronged  any  one  nor  defrauded  them  out  of  a  cent, 
and  never  at  any  time  intended  to  defraud  plaintiff  out  of 
anything  rightfully  due  them,  and  never  said  he  would  do 
so."  *  *  By  Fuehring's  own  statement  he  was  shown 
on  February  7, 1893,  to  have  been  the  owner  of  property 
to  the  value  of  $5,200  in  excess  of  all  his  indebtedness  and 
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the  exemptions  allowed  by  law.  In  December,  1894,  and 
January,  1895,  without  contradiction  on  his  part,  he  is 
shown  to  have  said  that  he  had  nothing;  that  nothing 
could  be  collected  on  an  execution  against  him;  and  these 
statements  are  supplemented  by  the  testimony  of  the 
sheriff  that  as  a  matter  of  fact  he  had  been  unable  to  find 
any  of  defendant's  property  whereon  to  levy  an  execution. 
It  might  seem  quite  plausible  to  argue  that  these  state- 
ments of  Puehring  were  made  long  after  the  attachment 
had  issued,  and  therefore  could  not  have  induced  plaintiff 
to  cause  it  to  issue.  But  the  language  of  Fuehring  did 
not  disclose  when  the  disposition  of  his  property  had 
taken  place.  His  statement  was,  in  effect,  that  he  had, 
at  some  indefinite  time  in  the  past,  made  a  fraudulent 
transfer  of  his  property,  and  that  as  a  consequence  of  this 
transfer  nothing  could  be  collected  of  him  on  execution. 
The  language  which  has  been  quoted  from  the  affidavit 
of  Mr.  Fuehring  filed  May  24,  1894,  discloses,  moreover, 
that  at  some  time  previous  to  that  date  Fuehring,  under 
provocation,  "may  have  made  remarks  from  which  plain- 
tiff could  construe  an  intent  to  make  them  trouble  in  the 
collection  of  their  claim.''  With  this  admission  in  evi- 
dence, the  probability  that  the  admitted  transfer  to  hin- 
der creditors  in  the  collection  of  their  debts  from  Fuehr- 
ing was  made  anterior  to  the  commencement  of  this 
attachment  became  much  stronger  than  it  would  be  con- 
sidered solely  on  the  statements  made  on  and  just  pre- 
vious to  January  2,  1895.  The  inquiry  on  the  motion  to 
discharge  the  attachment  was  as  to  whether  or  not  the 
grounds  upon  which  the  attachment  had  issued  in  fact 
existed  when  the  aflBdavit  for  the  attachment  was  filed. 
To  entitle  Fuehring  to  the  benefit  of  a  presumption  that 
his  admittedly  fi'audulent  transfer  had  been  subsequent 
to  the  date  of  the  issue  of  the  attachment,  we  umst  sup- 
plement his  statement  with  the  assumption  that  these 
statements  referred  to  acts  which  must  have  been  done 
between  M-ai  eh  9,  1894,  and  May  24,  immediately  thei^ 
after.     If  this  was  true  it  lay  within  the  power  of  the  de- 
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fendant  to  show  it  affirmatively,  and  this  at  his  peril  he 
was  required  to  do.  A  principle  akin  to  this  was  applied 
in  Comstock  v.  State,  14  Neb.,  205,  and  in  Heldt  v.  State,  20 
Neb.,  492.  In  view  of  the  failure  of  Fuehring  to  show 
affirmatively  that  his  confessedly  fraudulent  transfer  had 
no  existence  anterior  to  the  suing  out  of  the  attachment 
in  this  case,  we  think  that  the  assumption  must  be  that, 
consistently  with  the  truth,  such  a  limitation  upon  his 
admissions  was  imi>ossible.  The  order  by  which  the  at- 
tachment in  this  case  was  vacated  is  therefore  reversed 
and  the  attachment  is  reinstated,  and  this  cause  is  re- 
manded to  the  district  court  for  further  proceedings  in 
conformity  with  the  views  hereinbefore  expressed. 

Beyersed  and  remanded. 

« 

'    NOBVAii,  J.,  not  sitting. 


Peter  B.  Nelson  v.  Edson  Keith  et  al. 

FiLBD  NovEMBEB  4, 1897.    No.  7548. 

Appeal  to  District  Court:  Impeaching  Jurisdiction  op  County  Ck)UBT: 
Service  op  Summons.  Where  there  was  no  evidence  of  the  want 
of  a  proper  date  on  a  summons  Issued  by  a  county  court  and  served 
on  a  defendant,  except  his  affidavit  identifying  a  purported  copy 
of  such  summons  which  was  attached  as  an  exhibit  to  a  paper 
filed  by  the  defendant  in  said  county  court,  held,  in  error  proceed- 
ings in  the  district  court  questioning  the  sufficiency  of  the  service 
of  summons  in  the  county  court,  that  such  affidavit  with  its  accom- 
panying purported  copy  of  summons  served  was  not  competent 
evidence  for  the  purpose  of  impeaching  the  jurisdiction  of  the 
county  court. 

Error  from  the  district  court  of  Dawes  county.    Tried 
below  before  Kinkaid,  J.    Affirmed. 

(7.  H.  Bane  and  D,  B.  JenckeSy  for  plaintiff  in  error. 

George  A.  Eckle^  and  Allen  G.  Fisher,  emtra. 
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Ryan,  C5. 

This  action  was  commenced  in  the  county  court  of 
Dawes  county  by  the  defendants  in  error  for  the  re- 
covery of  a  judgment  on  two  promissory  notes  executed 
by  the  plaintiff  in  error.  On  May  1,  1893,  the  party  last 
named  filed  in  said  county  court  in  this  cause  a  paper  de- 
scribed as  a  special  appearance,  which,  omitting  the  cap- 
tion, was  in  the  following  language:  "The  defendant, 
Peter  B.  Nelson,  appearing  specially  and  for  the  purpose 
of  objecting  to  the  jurisdiction  of  the  court  in  this  case, 
and  for  no  other  purpose,  moves  the  court  to  quash  the 
pretended  summons  in  this  case  and  the  oflBicer's  return 
thereof  for  the  following  reasons:  First,  no  copy  of  sum- 
mons has  been  served  upon  the  defendant,  Peter  B.  Nel- 
son, as  required  by  law,  as  appears  by  the  pretended  copy 
of  summons  served  upon  the  defendant  hereto  attached, 
marked  Exhibit  A.  Second,  that  said  copy  of  pretended 
summons  does  not  show  the  date  on  which  the  same  was 
issued,  and  does  not  bear  any  date  of  the  issuance  of  the 
summons.  Third,  that  the  pretended  copy  of  summons 
served  upon  defendant,  Peter  B.  Nelson,  bears  no  date  of 
the  time  of  which  it  was  issued.^^  This  was  overruled. 
Attached  to  the  above  described  paper  there  waa  an  affi- 
davit to  which  was  appended  what,  in  the  affidavit,  was 
described  as  the  only  copy  of  the  summons  served  on 
the  affiant,  Peter  B.  Nelson.  This  copy  was  defective  in 
its  attestation  clause,  which  was  in  this  language:  "Wit- 
ness my  hand  and  seal  of  said  court  this  21st  day  of  April, 
A.  D.  188—."  After  the  rendition  of  judgment  October 
22,  1891,  as  prayed,  Peter  B.  Nelson  filed  in  the  district 
court  of  said  county  his  petition  in  error,  in  which  there 
was  presented  but  one  objection,  and  that  was,  that  the 
figures  188  represented  an  impossible  date  and  that, 
therefore,  the  service  by  a  copy  bearing  that  impossible 
date  was  a  nullity.  With  the  petition  in  error  in  the 
district  court  there  was  filed  the  above  "special  appear- 
ance," with  its  accompanying  affidavit  and  copy  of  sum- 
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mons  attached  as  an  exhibit.  This  exhibit  was  the  only 
showing  by  which  it  was  sought  to  impeach  the  finding 
of  the  county  court  that  due  and  legal  service  of  the  pen- 
dency of  the  action  had  been  made  on  Nelson. 

In  Tessier  v.  Crowley^  16  Neb.,  369,  it  was  said  by  Cobb, 
O.  J.,  in  the  delivery  of  the  opinion  of  this  court,  that: 
"In  the  case  of  Republican  Y alley  R.  Co.  v.  Boyse^  14  Neb., 
130,  there  is  a  dictum  to  the  effect  that  affidavits  might 
be  made  a  part  of  a  motion  in  such  a  way  as  to  supersede 
the  necessity  of  a  bill  of  exceptions.  I  do  not  so  under- 
stand the  law.  I  do  not  think  that  anything  can  be  said 
to  belong  to  the  record  except  the  process,  pleadings,  and 
journal  entries,  including,  of  course,  motions,  the  rulings 
thereon,  references,  reports  of  referees,  instructions,  ver- 
dict, and  judgment.  Any  matter  of  evidence,  including 
affidavits,  can  only  go  upon  the  record  by  order  of  the 
court,  and  that  is  the  office  of  a  bill  of  exceptions.'^  This 
language  was  quoted  with  approval  in  Graves  v.  Scovilley 
17  Neb.,  593.  In  the  case  last  cited  it  was  said:  "It  does 
n6t  seem  to  the  writer  to  be  consistent  with  reason  to 
say  that  the  necessity  of  a  bill  of  exceptions  can  be  obvi- 
ated by  simply  saying  in  the  motion  or  paper  to  be  sup- 
ported by  affidavits  that  they  are  attached  and  made  a 
part  of  the  motion."  As  there  was  before  the  district 
court  no  evidence  that  the  copy  of  the  summons  contained 
the  impossible  date  of  188,  except  the  affidavit  which  was 
attached  to  the  paper  designated  as  "a  special  appear- 
ance," the  ruling  of  the  district  court  affirming  the  ruling 
of  the  county  court  was  right,  and  is  therefore 


Affirmed. 


W.  H.  Lownai  bt  ai^,  v.  George  H.  Bishop. 

Filed  Noyembeb  4, 1897.    No.  7556. 

1.  Bill  of  Exceptions:  Allowance  by  County  Judge:  Rbtixw.  In 
1894  a  county  Judge  had  no  jurisdiction  to  settle  a  bill  of  exceptiona 
preserving  the  evidence  adduced  on  the  hearing  of  an  objection  to 
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the  regularity  of  aa  appointment  by  a  board  of  county  commis- 
sioners of  a  person  to  act  specially  as  a  county  judge. 

2.  :  :   Appointment  op  County  Judge:  Reyisw.    Where 

the  sole  question  presented  in  the  district  court  was  the  regularity 
of  the  appointment  above  indicated,  the  affirmance  of  the  judg- 
ment of  the  county  court  by  such  district  court  must  be  approved 
in  this  court  as  being  the  only  Judgment  which  the  district  court 
could  have  rendered  in  view  of  the  impossibility  of  perpetuating 
the  evidence  adduced  in  the  county  court  upon  the  question 
therein  presented. 

Error  from  the  diBtrict  court  of  Madison  county.  Tried 
below  before  Robinson,  J.    Affirmed. 

Beels  d  SchoreggCf  for  plaintiffs  in  error. 

H.  D.  Kelly f  contra. 

Ryan,  0. 

On  a  trial  of  this  case  in  the  county  couri;  of  Madison 
county,  George  H.  Bishop  recovered  judgment  in  the  sum 
of  1766.75  against  W.  H,  Lane,  Robert  McKibbon,  Will- 
iam Gerecke,  and  George  N.  Reals.  The  trial  of  this  case 
was  had  in  the  county  court  before  W.  E,  Reed,  acting 
county  judge,  who  had  thereto  been  appointed  by  the 
board  of  county  commissioners  of  said  county.  During 
the  pendency  of  the  action  in  the  county  court,  and  after 
issues  had  been  duly  joined,  there  were  the  following 
proceedings:  "Now  come  the  defendants,  Robert  McKib- 
bon, W.  Gerecke,  and  George  N.  Reals,  and  object  to  the 
jurisdiction  of  W.  E.  Reed,  pretending  to  act  as  a  court  in 
the  above  entitled  action,  upon  the  ground  that  said  W. 
E.  Reed  is  not  a  court,  nor  properly  or  by  any  authority 
established  as  such."  The  objection  was  overruled,  the 
defendants  excepted,  and  on  March  9, 1894,  the  above  de- 
scribed judgment  was  rendered.  By  proceedings  in  error 
to  the  district  court  there  was  presented  the  same  ques- 
tion that  was  raised  by  the  above  objection.  This  was 
decided  adversely  to  the  plaintiffs  in  error  in  that  court, 
and  the  sole  question  discussed  in  this  is  the  correctness 
of  the  ruling  of  the  district  court. 
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Whether  or  not  W.  E.  Keed  was  regularly  appointed 
to  hear  and  determine  the  case  in  the  county  court  de- 
pended upon  the  record  of  the  board  of  county  commis- 
sioners of  Madison  county  relating  to  the  appointment 
in  question.  The  county  court  at  that  time  had  no  power 
to  settle  a  bill  of  exceptions.  {Moline  v.  Curtis^  38  Neb., 
520;  Real  v.  Honey y  39  Neb.,  516;  Michigan  Stove  Go.  v.  Mil- 
ler, 43  Neb.,  332;  Sedgwick  v,  Durham,  45  Neb.,  86.)  There 
could  therefore  be  presented  to  the  district  court  no  com- 
petent proof  of  the  evidence  which  had  been  introduced 
upon  the  hearing  of  the  objection  urged  in  the  county 
court  The  district  court,  for  this  reason,  very  properly 
affirmed  the  judgment  of  the  county  court,  and  in  turn 
the  judgment  of  the  district  court  is  by  this  court 


AFFIBM£2D. 


State  of  Nebraska,  ex  rel.  C5harlbs  Ogdbn  bt  al.,  v. 
Albyn  L.  Frank,  Clerk  of  District  Court. 

Filed  Novembeb  4»1897.    No.  9616. 

Mandamus  to  Clerk  of  Biatrict  Court:  Otheb  Remedy.  Section  889 
of  the  Code  of  Civil  Procedure  confers  authority  upon  the  district 
court  to  direct  its  clerk  in  the  performance  of  his  official  dutlea. 
and  the  supreme  court  will  not  issue  a  mandamiM  to  compel  such 
clerk  to  lEsue  an  execution  upon  a  judgment  when  there  has  been 
no  application  to,  and  refusal  by,  the  district  court  to  direct  its 
clerk  to  issue  such  execution.  Following  Biate  i?.  Moores,  29  Neb., 
122. 

Original  application  for  mandamtis  to  require  the  derk 
of  the  district  court  of  Douglas  county  to  issue  an  execu- 
tion on  a  judgment    Writ  denied. 

J.  W.  West,  Charles  Ogden,  and  J.  0.  Coum^  for  relators, 
Warren  Switzler,  contra. 


52  "663 
55    106 
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Ryan,  a 

The  application  for  a  mandamus  in  this  court  recited 
that  on  May  3, 1897,  the  relators  had  obtained  a  judgment 
in  the  district  court  of  Douglas  county  against  Benjamin 
and  Maurice  Rosenthal  in  the  sum  of  f3,258.40,  and  that 
then^after,  on  June  25,  1897,  the  said  district  court  had 
entered  an  order  conditionally  granting  a  new  trial.  It 
was  further  alleged  that  the  district  court  adjourned 
mne  die  on  June  30,  1897,  and  that  the  compliance  with 
the  condition  precedent  requiied  was  not  until  July  3, 
immediately  following  the  date  last  above  named.  The 
respondent  is  the  clerk  of  the  aforesaid  court,  and,  as  it 
was  alleged,  refuses  to  issue  an  execution  for  the  enforce- 
ment of  payment  of  the  above  described  judgment  be- 
cause of  compliance  by  the  Rosenthals  with  the  condition 
precedent  to  their  right  to  a  new  trial.  The  object  of 
tluH  proceeding  is  to  compel  the  clerk  of  the  district  court 
of  Douglas  county  to  issue  an  execution  on  the  judgment 
above  described,  as  though  no  order  had  been  made  by 
said  district  court  subsequent  to  its  rendition  thereof. 
For  our  pui*poses  it  is  not  required  that  there  should  be 
(luoted  from  the  order  sought  to  be  ignored  anything 
more  than  the  following  language:  "And  the  court,  ex- 
ercising its  discretion  in  the  premises,  under  the  general 
control  which  it  has  over  said  judgment  during  the  term 
that  same  was  rendered,  and  desiring  to  give  the  defend- 
ants furth(*r  opportunity  to  make  defense,  it  is  ordered 
and  adjudged  that,  upon  the  defendants  paying  into 
court  the  amount  of  said  costs  and  the  amount  of  said  at- 
torney's fee  for  and  in  behalf  of  said  plaintiffs,  within 
ten  days  from  this  date,  then  that  said  judgment  to  be, 
and  the  same  is  hereby,  set  aside  and  a  new  trial  awarded 
to  the  defendants  herein,  and  that,  upon  failure  of  said 
defendants  to  make  said  payments  that  said  judgment  as 
reud(TiMl  stand  in  full  force  and  effect  in  all  respects  to 
th(*  jiuue  effect  as  if  the  order  had  not  been  made."  It  is 
]M)ssible  by  the  use  of  the  words,  "And  the  same  is  hereby 
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set  aside  and  a  new  trial  awarded  to  the  defendants 
herein,"  that  the  district  court  may  have  intended  to 
make  an  order  which,  upon  the  performance  by  the  de- 
fendants of  the  prescribed  condition  precedent,  would 
become  self-executing.  The  language  last  quoted  is,  how- 
ever preceded  by  the  conditions  that  upon  performance 
of  the  condition  precedent  the  said  judgment  would  be 
set  aside.  The  order  granting  a  new  trial  is  followed  by 
the  following  alternative  provision:  "Upon  failure  of 
said  defendants  to  make  said  payments  (of  attorneys' 
fees  and  costs),  that  said  judgment  as  rendered  stand  in 
full  force  and  effect  in  all  respects  to  the  same  extent  as 
if  this  order  had  not  been  made."  The  grant  of  a  new 
trial  in  prwsenti  is  thus  seen  to  be  qualified  to  some  ex- 
tent by  the  language  with  which  it  was  preceded,  and 
more  directly  by  that  with  which  it  was  followed.  Con- 
struing the  order  as  an  entirety,  it  seems  to  us  to  amount 
to  no  more  than  a  declaration  of  a  purpose  of  the  district 
court  to  grant  a  new  trial,  provided  that,  within  the 
period  of  ten  days,  certain  payments  should  be  made; 
otherwise  that,  at  the  expiration  of  the  limit  named,  a 
new  trial  would  be  denied.  Whether  or  not,  under  the 
circumstances,  the  clerk  of  the  district  court  should  by 
this  court  be  required  to  issue  an  execution  is  the  ques- 
tion presented  by  the  application  under  consideration. 

Section  889,  Code  of  Civil  Procedure,  is  in  this  lan- 
guage: "The  clerk  of  each  of  the  courts  shall  exercise  the 
powers  and  perform  the  duties  conferred  and  imposed 
upon  him  by  other  provisions  of  this  Code,  by  other  stat- 
utes, and  by  the  common  law.  In  the  performance  of 
his  duties  he  shall  be  under  the  direction  of  his  court." 
In  State  v.  MooreSj  29  Neb.,  122,  there  was  in  this  court 
asked  a  mandamus  to  compel  the  clerk  of  the  district  court 
of  Douglas  county  to  issue  an  order  of  sale.  In  the  de- 
livery of  the  opinion  of  this  court,  Norval,  J.,  quoted  the 
above  section,  italicizing,  by  way  of  emphasis,  its  closing 
line  as  authority  for  the  proposition  that  without  such 
application  to  the  district  court  this  court  would  not  re- 
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quire  such  clerk  to  comply  with  the  demand  of  the  relator. 
The  ruling  was  followed  in  State  v.  LafHuy  40  Neb.,  441. 
In  view  of  the  section  of  the  statute  quoted,  and  of  the 
above  cited  cases,  the  application  for  a  mandamus  in  thiB 
case  must  be^  and  accordingly  is,  denied. 

Writ  dbnihd. 


52    556' 
52    088 

-^-Md  Albert  W.  Jansbn,  APPBiiLANT,  v.  John  L^bwis  btt  ai*,, 

«2    671  ' 

appell£:es. 

FiLXD  NoYKMBBB  4»  1897.    No.  7624. 

1.  HiulMuid  and  Wife:  Fraudulent  Cowwyascbs:  PRESuicpnoiia. 
The  doctrine  of  this  court  is  that,  when  a  conveyance  frcMD  a 
husband  to  a  wife  is  attacked  by  his  creditor,  the  presumption 
will  be  indulged  that  such  a  conveyance  is  fraudulent.  {Oanon  v. 
Stevens,  40  Neb.,  112;  Kirchman  v.  Corcoran,  61  Neb.,  191,  and  cases 
there  cited.) 

2. :  : .    Such  a  presumption  is  not  one  of  law,  but  a 

rule  of  evidence  as  to  the  burden  of  proof,  and  is  applicable  only 
to  creditors  whose  debts  existed  at  the  time  the  conveyance  was 
made. 

3. :  :  Rights  of  Cbeditobs:  Bvtdewob.  Where  a  convey- 
ance from  a  husband  to  a  wife  is  attacked  as  fraudulent  by  a  sub- 
sequent creditor  of  the  former,  the  burden  is  upon  the  creditor  of 
showing  by  a  preponderance  of  the  evidence  that  such  conveyance 
was  made  and  accepted  with  a  fraudulent  purpose. 

Appeal  from  the  district  court  of  Oass  county.    Heard 
below  before  Chapman,  J.     Affirmed. 

Tibbets  Bro8.y  Morey  &  Ferris,  and  Darnel  F.  Osgaody  for 
appellant. 

R.  B.  Windham,  Oeorge  M.  Spurtock,  C.  '8.  Polk,  Mockett 
c6  Polky  and  Talbot  &  Allen,  contra. 

Ragan,  O. 

This  is  an  appeal  from  a  decree  of  the  district  court  of 
(%ass  county.    There  is  Idttle,  if  any,  dispute  as  to  the 
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material  facts  of  the  case  and  the  history  of  this  litiga- 
tion is  briefly  as  follows:  On  April  29,  1890,  John  Lewis 
was  the  owner  in  fee  of  a  tract  of  land  in  Cass  county. 
This  land  was  of  the  value  of  about  f8,000  and  incum- 
bered by  mortgages  to  the  extent  of  $3,000.  Lewis  and 
his  family  occupied  this  land  as  a  homestead.  At  this 
date  Lewis  owned  another  tract  of  land  which  was  mort- 
gaged to  a  man  by  the  name  of  McClintic  for  f4,000;  and 
about  this  time  Lewis  and  his  wife  conveyed  this  land  to 
McClintic  in  satisfaction  of  the  mortgage  debt.  After 
the  discharge  of  the  debt  to  McClintic,  besides  the  debt 
secured  by  mortgages  upon  the  homestead  tract,  Lewis 
was  indebted  in  small  sums  to  various  persons  in  an  ag- 
gregate amount  of  about  f 600.  With  his  affairs  in  this 
condition  Lewis  and  his  wife  on  said  date  conveyed  by 
general  warranty  deed  the  land  upon  which  they  lived  to 
one  Joseph  Barrett,  who  was  their  son-in-law.  The  con- 
sideration expressed  in  this  deed  is  f  5,000,  and  the  as- 
sumption by  Barrett  of  the  mortgage  liens  existing 
against  the  real  estate.  This  deed  was  duly  filed  for- 
record  soon  after  its  execution.  On  May  3,  1890,  Barrett 
and  his  wife  conveyed  this  real  estate  to  Gilley  S.  Lewis, 
the  wife  of  John  Lewis,  the  consideration  expressed  in 
the  deed  being  $5,000  and  the  assumption  by  Gilley  S. 
Lewis  of  the  mortgage  liens  against  the  real  estate. 
There  is  no  evidence  in  the  record, — further  than  the 
relationship  existing  between  the  parties,  the  financial 
condition  of  John  Lewis,  and  the  transactions  between 
the  parties, — which  shows,  or  tends  to  show,  for  what 
purpose  or  for  what  actual  consideration  these  convey- 
ances were  made.  After  these  conveyances  Mrs.  Lewis 
and  her  husband  continued  to  reside  upon  this  real  estate 
until  October,  1892.  At  this  time  Mrs.  Lewis  and  her 
husband  conveyed  this  real  estate  to  James  M.  Patterson 
for  a  consideration  of  $7,000  which  was  paid  by  Patterson 
as  follows:  He  deducted  from  the  consideration  the  mort- 
gage  liens  upon  the  real  estate;  executed  to  Mrs.  Lewis 
his  two  non-negotiable  notes  aggregating  $3,800,  and 
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paid  oflf  and  discharged  a  mechanic's  lien  against  the  real 
estate,  and  some  judgments  existing  against  John  Lewis. 
From  the  date  of  Patterson's  purchase  of  this  land 
until  this  suit  was  brought,  Mrs.  Lewis  and  her  husband 
occupied  it  as  tenants  of  Patterson,  paying  him  rent 
therefor.  All  tlie  indebtedness  of  John  Lewis  existing 
on  April  29,  1890,  appears  to  have  been  paid  either  by 
himself  or  by  Patterson  about  the  time  of  the  conveyance 
of  the  land  to  the  latter,  or  soon  afterwards,  except  a 
balance  of  some  ?90  and  intei'est  due  on  a  note  of  Elzy 
Lewis,  a  son  of  John  Lewis,  and  which  note  John  Lewis 
had  signed  as  surety  for  his  son.  It  is  not  clear  from  the 
record  whether  this  balance  remained  unpaid  or  not  at 
the  date  of  the  bringing  of  this  suit.  In  November,  1890, 
the  said  Elzy  Lewis  became  indebted  to  Albert  W.  Jan- 
sen, and  as  an  evidence  of  this  debt  he  gave  to  Jansen  his 
promissory  note  for  f564.67.  This  note  John  Lewis 
signed  as  surety  for  his  son.  On  July  7, 1893,  a  judgment 
was  rendered  in  the  county  court  of  Lancaster  county 
against  John  and  Elzy  Lewis  on  this  last-mentioned  note. 
An  execution  seems  to  have  been  issued  out  of  said  county 
court  on  said  judgment  and  returned  wholly  unsatisfied. 
On  September  11,  1893,  Albert  W.  Jansen  filed  his  peti- 
tion in  the  district  court  of  Cass  county  against  the  said 
John  Lewis,  Gilley  S.  Lewis,  his  wife,  and  the  said 
James  M,  Patterson,  alleging  his  recovery  of  the  judg- 
ment against  John  Lewis  in  the  county  court  of  Lancaster 
county;  that  the  transcript  of  such  judgment  had  been 
duly  filed  and  docketed  in  the  office  of  the  clerk  of  the 
district  court  of  Cass  county;  an  execution  issued  out  of 
said  court  on  said  judgment  and  returned  by  the  sheriff 
wholly  unsatisfied;  that  the  said  John  Lewis  was  in- 
solvent and  that  said  judgment  was  wholly  unsatisfied. 
The  bill  then  recited  the  conveyances  of  the  real  estate 
hereinbefore  mentioned;  alleged  that  said  conveyances 
were  made  voluntarily  without  consideratioi^,  and  for 
the  fraudulent  purpose  of  hindering  and  delaying  the 
creditors  of  John  Lewis,  and  prayed  that  such  convey- 
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ances  might  be  set  aside  and  said  real  estate  sold  and  the 
proceeds  applied  to  the  payment  of  Jansen^s  judgment. 
The  parties  made  defendants  to  this  action  filed  answers 
which  traversed  every  material  allegation  of  Jansen's  pe- 
tition. The  district  court  found  the  issues  for  the  de- 
fendants and  dismissed  Jansen's  case  and  he  has  ap- 
pealed. 

The  decree  of  the  district  court  must  be  affirmed  for  the 
reason  that  the  evidence  in  the  record  justified  the  dis- 
trict court  in  finding  that  the  conveyance  of  April  29, 
1890,  from  John  Lewis  and  wife  to  Joseph  Barrett,  and 
the  conveyance  from  Barrett  and  wife  on  May  3, 1890,  to 
Gilley  S.  Lewis,  were  not  fraudulent  Since  Patterson 
claims  title  under  Barrett,  if  the  conveyance  from  Lewis 
and  wife  to  Barrett  and  from  Barrett  and  wife  to  the  wife 
of  Lewis  were  valid,  we  need  not  discuss  Patterson's  title. 
The  contention  of  Jansen  is  that  the  conduct  of  Lewis  and 
wife  in  conveying  their  real  estate  to  their  son-in-law  Bar- 
rett, and  he  and  his  wife  conveying  it  back  to  John 
Lewis^  wife,  authorizes  the  inference  that  both  these  con- 
veyances were  voluntarily  made  without  consideration, 
and  for  the  purpose  of  vesting  the  title  to  this  real  estate 
in  the  wife  of  John  Lewis.  For  the  purposes  of  this  case 
only  we  assume  that  this  contention  is  correct.  Another 
contention  of  Jansen  is  that  because  of  the  relationship 
existing  between  John  Lewis  and  his  wife  and  Barrett, 
their  son-in-law,  a  presumption  exists  that  these  convey- 
ances were  made  for  the  purpose  of  defrauding  the  cred- 
itors of  John  Lewis;  and  the  burden  was  upon  the  de- 
fendants of  showing  that  these  conveyances  of  April  29, 
1890,  and  May  3,  1890,  were  made  in  good- faith;  and  as 
there  is  no  evidence  upon  that  subject  further  than  the 
relationship  of  the  parties  and  the  conveyances,  it  stands 
proved  that  the  conveyances  made  by  Lewis  and  wife 
and  by  Barrett  were  fraudulent. 

By  an  unbroken  line  of  decisions  the  doctrine  is  estab- 
lished in  this  state  that  when  a  donveyaiice  from  a  hus- 
band to  a  wife  or  a  wife  to  a  husband  is  attacked  by  his 
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or  her  creditor  the  presumption  will  be  indulged  that 
such  conveyance  is  fraudulent,  and  the  burden  rests  upon 
the  husband  or  wife,  as  the  case  may  be,  of  showing  the 
good  faith  of  the  transaction.  (See  Carson  v.  Stevetis,  40 
Neb.,  112;  Kirvhman  t\  Kratky,  51  Neb.,  191,  and  cases 
there  cited.)  But  this  presumption  is  not  one  of  law,  for 
the  statute  makes  the  question  of  fraudulent  intent  one 
of  fact.  (See  Compiled  Statutes,  ch.  32,  sec.  20.)  It  is 
merely  a  rule  of  evidence  as  to  the  burden  of  proof.  But 
when  the  cases  just  cited  speak  of  a  conveyance  from  a 
husband  to  a  wife  or  a  wife  to  a  husband  being  prima 
facie  fraudulent  as  against  creditors,  what  creditors  are 
referred  to?  Certainly  existing  creditors.  We  know  of 
no  case  in  which  this  court  has  ever  held  that  a  convey- 
ance from  a  husband  to  a  wife  was  prima  faoie  fraudulent 
as  against  a  subsequent  creditor  of  one  of  the  parties  to 
such  conveyance  nor  do  we  think  any  well-considered 
case  can  be  found  which  so  holds;  but  that  when  a  subse- 
quent creditor  attacks  a  conveyance  from  a  husband  to  a 
wife  as  being  fraudulent  the  burden  is  upon  him  to  es- 
tablish such  a  fraud.  Jansen  is  a  subsequent  creditor  of 
John  Lewis.  At  the  time  he  became  indebted  to  Jansen 
the  title  to  the  real  estate  in  controversy  was  of  record  in 
the  name  of  John  Lewis'  wife,  and  in  order  for  Jansen  to 
have  this  conveyance  from  Lewis  to  his  wife  through 
Barrett  set  aside  as  fraudulent,  the  burden  is  upon  Jan- 
sen to  show  that  the  transaction  was  in  fact  fraudulent. 
We  do  not  doubt  that  a  conveyance  from  a  husband  to 
his  wife  may  be  overturned  by  a  subsequent  creditor  as 
fraudulent  upon  its  being  established  that  the  convey- 
ance was  made  with  the  expectation  of  contracting  the 
debt  on  account  of  which  it  is  sought  to  set  aside  the 
conveyance;  but  there  is  nothing  of  this  character  in  this 
record  and  that  subject  need  not  be  discussed. 

Bank  of  United  States  v.  Housmany  6  Paige  Oh.  [N.  Y.], 
526,  was  a  bill  filed  by  a  subsequent  creditor  to  set  aside 
certain  real  estate  conveyances  which  he  alleged  were 
fraudulent.     The  chancellor  summed  up  his  conclusions 
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in  the  syllabus  as  follows:  "Where  there  is  no  evidence 
of  fraud  in  fact  in  the  giving  of  the  deed,  nor  in  subse- 
quent acts  of  the  parties  from  which  fraud  can  be  legally 
inferred,  subsequent  creditors  of  the  grantor  cannot 
avoid  the  deed  by  showing  that  the  consideration  ex- 
pressed therein  was  not  the  true  consideration."  Glaflin 
V.  McsSy  30  N.  J.  Eq.,  211,  was  a  bill  filed  by  a  subsequent 
creditor  to  set  aside  conveyances  of  real  estate  made  by 
his  debtor  on  the  ground  that  such  conveyances  were 
fraudulent.  The  court  said:  "It  is  a  sound  principle  of 
law  as  well  as  of  morals  that  a  man  must  be  just  before 
he  is  generous.  But  there  is  no  sueh  presumption  in 
respect  to  subsequent  debts,  and  a  creditor  whose  debt 
is  incurred  subsequent  to  the  making  of  a  voluntary  deed, 
in  order  to  impeach  it,  must  show  fraud  in  fact.  ♦  ♦  ♦ 
For  present  purposes  it  will  be  assumed,  notwithstand- 
ing some  evidence  to  the  contrary,  that  the  deed  in  con- 
troversy is  without  suflBcient  consideration  to  support  it 
against  creditors  whose  debts  existed  at  the  time  it  was 
made.  The  complainant's  rights  as  a  creditor  arose  long 
after  the  title  he  seeks  to  avoid  became  a  matter  of  pub- 
lic record.  The  evidence  will  not  support  a  finding  that 
the  deed  in  question  was  made  with  the  intent  to  defraud 
future  creditors."  In  Wehh  v.  Roff,  9  O.  St.,  430,  the  rule 
is  formulated  as  follows:  "A  conveyance  made  without 
consideration  by  one  indebted  at  the  time,  cannot  be 
avoided  by  subsequent  creditors  without  showing  actual 
fraud  or  a  secret  trust  for  the  benefit  of  the  grantor." 
In  Lyman  v.  Cessfordy  15  la.,  229,  the  rule  is  clearly  and 
tersely  stated  in  the  following  language:  "To  render  a 
voluntary  conveyance  fraudulent,  as  to  subsequent  cred- 
itors, it  must  be  made  to  appear,  either  by  positive  evi- 
dence or  by  facts  which  justify  the  inference,  that  it  was 
executed  with  a  fraudulent  intent  on  the  part  of  the 
grantor." 

The  appellant  has  not  brought  himself  within  the  doc- 
trine of  these  cases.     The  conduct  of  the  parties  subse- 
quent to  the  conveyances,  in  using  the  proceeds  of  the 
40 
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sale  of  the  land  to  pay  the  debts  existing  against  John 
Lewis  at  the  time  he  and  his  wife  conveyed  this  land  to 
Barrett,  was  evidence  which  tended  at  least  to  show 
that  the  conveyances  were  made  in  good  faith.  Whether 
the  evidence  would  have  sustained  a  finding  that  the  con- 
veyances were  made  in  bad  faith  it  is  not  necessary  to 
decide.  It  is  sufficient  that  it  justified  the  finding  of  the 
court  that  the  transactions  were  free  from  fraud.     The 

decree  of  the  district  court  is 

Affirmed. 


Phcenix  Insurance  C!ompany  of  Hartford  v.  Clyde 

King  et  al. 

Filed  Noyxmbeb  4, 1897.    No.  7531. 

1.  Beview:  Rulings  on  Evidence:  Assignuents  of  Errob.  An  assign- 
ment in  a  petition  In  error,  as  to  tlie  admission  or  exclusion  ot 
testimony,  which  does  not  indicate  what  particular  testimony  out 
of  a  great  mass  is  referred  to,  is  too  indefinite  for  consideration. 
Bloedel  v.  Zimmerman,  41  Neb.,  695,  followed. 

2. :  : .  This  court  will  not  examine  a  bill  of  excep- 
tions for  the  purpose  of  ascertaining  if  the  verdict  is  sustained 
by  sufficient  evidence  unless  that  question  is  specifically  assigned 
in  the  petition  in  error.    Wiseman  v.  Ziegler,  41  Neb.,  886,  followed. 

8.  Process:  Amendment  of  Sheriff's  Return:  Review.  The  district 
court  has  power  to  permit  a  sheriff  to  amend  his  return  on  a  pro- 
cess to  conform  to  the  facts,  upon  proper  showing  and  notice  to 
the  parties  interested,  and  the  permitting  of  such  an  amendment 
will  not  be  disturbed  by  the  supreme  court  when  it  appears  that 
there  has  been  no  abuse  of  discretion.  Shufeldt  v,  Barlass,  33 
Neb.,  785,  followed. 

4.  Trial:  Special  1nterro(!Atories:  Verdict:  Review.    Whether  spe- 

cial interrogatories  shall  be  submitted  to  a  Jury  to  be  answered,  in 
addition  to  their  returning  a  general  verdict,  is  a  matter  resting 
in  the  sound  discretion  of  the  trial  court;  and  unless,  from  the 
nature  of  the  case  or  some  other  fact,  it  appears  that  the  court 
abused  its  discretion  in  refusing  to  submit  such  special  interroga- 
tories, its  action  will  not  be  disturbed.  Atchison,  T,  d  S,  F.  R,  Co. 
V.  LawJer,  40  Neb.,  356,  followed. 

5.  Instructions:  Assignments  of  Error.    This  court  will  not  review  the 
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action  of  a  district  court  in  giving  or  refusing  instructions  unless 
such  action  of  the  court  be  specifically  assigned  in  the  motion  for 
new  trial  and  as  a  ground  thereof.  Graham  v,  Frazier,  49  Neb.,  90, 
followed. 

6. :  :  New  Trial.    An  assignment  in  a  motion  for  a  new 

trial,  "Errors  of  law  occurring  at  the  trial,"  does  not  present  to 
the  district  court  the  question  of  the  correctness  of  its  ruling  in 
giving  or  refusing  instructions.  Graham  v.  Frassier,  49  Neb.,  90, 
followed. 

7.  New  Trial:  Assignments  of  Ebbob.  Where  a  motion  for  a  new  trial 
contains  seven  grounds  therefor,  an  assignment  that  the  court 
erred  in  overruling  such  motion  is  too  general  for  review.  Moore 
V.  Hubbard,  45  Neb.,  612,  followed. 

Error  from  the  district  court  of  Holt  county.  Tried 
below  before  Kinkaid,  J.    Affirmed. 

Wright  d  Stouty  for  plaintiff  in  error. 

R.  R,  DicksaHj  contra. 

Ragan,  O. 

One  McEvony  was  sheriff  of  Holt  county,  and  while 
such  officer  he  performed  certain  services  for  the  Phoenix 
Insurance  Company  of  Hartford,  Connecticut, — herein- 
aiter  called  the  "insurance  company,^' — in  and  about  the 
levying  upon,  having  appraised,  advertising,  and  offer- 
ing for  sale  lands  upon  which  the  insurance  company  had 
foreclosed  mortgages.  The  claim  against  the  insurance 
company  for  the  fees  which  he  alleged  he  had  earned  in 
the  performance  of  said  services  McEvony  assigned  to 
King  &  Cronin;  and  to  recover  tliese  fees  from  the  in- 
surance company,  they  brought  this  action  in  the  district 
court  of  Holt  county.  The  petition  contained  seven  dis- 
tinct causes  of  action,  to  each  of  which  the  insurance  com- 
pany interposed  nine  defenses.  The  trial  resulted  in  a 
verdict  and  judgment  in  favor  of  King  &  Cronin  and  the 
insurance  company  brings  the  judgment  here  for  review. 

1.  The  first  assignment  of  error  is  that  the  district 
court  erred  in  sustaining  the  demurrer  of  King  &  Cronin 
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to  the  seventh  defense  interposed  by  the  insurance  com- 
piiny  to  King  &  Cronin's  first  cause  of  action.  There  are 
two  answers  to  this  contention:  If  the  court  ever  made 
any  such  a  ruling  aB  that  complained  of  the  record  does 
not  disclose  it;  and,  in  the  second  place,  this  alleged  ax:- 
tion  of  the  district  court  is  not  one  of  the  grounds  of  the 
petition  in  error  filed  here  for  review  of  this  judgment 

2.  The  second  asaignment  is  that  the  district  court 
eiTed  in  sustaining  the  demurrer  of  King  &  Cronin  to  the 
eighth  and  ninth  defenses  interposed  by  the  insurance 
company  to  the  causes  of  action  pleaded  in  the  petition. 
The  record  does  not  disclose  that  the  court  made  any 
such  ruling  as  that  complained  of,  and  no  such  an  as^gn- 
iTient  is  contained  in  the  petition  in  error. 

3.  The  third,  fourth,  fifth,  and  sixth  assignments  of 
error  argued  in  the  brief  relate  to  the  action  of  the  dis- 
trict court  in  the  admission  and  the  exclusion  of  evidence. 
The  assignments  on  this  subject  in  the  petition  in  error 
are  that  the  court  erred  in  rejecting  evidence  offered  on 
behalf  of  the  insurance  company  as  appears  from  the  rec- 
ord at  "pages  209,  209i,  210,  211,  212,  216,  216^,  217,  220, 
223, 224, 230,  238,  239, 240,  241,  243;"  that  the  court  erred 
in  rejecting  docum.entary  evidence  offered  by  the  in- 
surance company  as  shown  by  the  record  at  pages  "206, 
207,  219,  221,  228,  235,  242;"  that  the  court  erred  in  ad- 
mitting evidence  on  behalf  of  King  &  Cronin  as  shown  by 
the  record  at  pages  "197,  198,  199,  200,  204,  216,  218,  219, 
232,  233,  234;"  that  the  court  en*ed  in  admitting  evidence 
on  behalf  of  King  &  Cronin  as  appears  in  the  record  at 
"pages  196,  197,  204,  233."  These  assignments  of  error 
iire  too  indefinite  to  make  it  the  duty  of  this  court  to  go 
tlirough  the  pages  of  the  record  referred  to  and  pass 
upon  the  rulings  of  the  court  in  the  admission  and  re- 
jection of  evidence.  In  Bloedel  v.  Zimniefjnany  41  Neb., 
695,  it  was  held :  "An  assignment  in  a  petition  in  error  as 
to  the  admission  or  exclusion  of  testimony,  which  does 
not  indicate  which  testimony  out  of  a  great  mass  is  le- 
fen-od  to  or  intended,  is  too  indefinite  to  be  considered." 


Vol.  52]  SEPTEMBEE  TERM,  1897.  565 


FhoBnlz  Ins.  Ck).  t.  King. 


4.  The  seventh  assignment  of  error  argued  in  the  brief 
is  in  substance  that  the  verdict  is  not  sustained  by  suffi- 
cient evidence.  We  cannot  review  the  evidence  in  this 
record  for  the  purpose  of  ascertaining  whether  this  as- 
signment is  well  taJ^en  since  that  question  is  not  spe- 
cifically assigned  in  the  petition  in  error.  (Wisemcm  v. 
Ziegler,  41  Neb.,  886.) 

5.  The  eighth  assignment  of  error  is  that  the  court 
erred  in  i)ermitting  McEvony,  the  sheriff,  who  was  a 
party  to  the  suit  below,  to  amend  some  of  the  returns 
made  by  him  to  the  orders  of  sale  which  had  been  exe- 
cuted by  him  in  the  foreclosure  suits  of  the  insurance 
company.  This  was  a  matter  resting  within  the  sound 
discretion  of  the  trial  court;  and  since  the  record  does 
not  disclose  that  the  court  abused  its  discretion  in  per- 
mitting the  amendment  to  be  made  the  judgment  cannot 
be  reversed  for  that  reason.  Shtifeldt  v.  BarlasSy  33  Neb., 
785,  was  an  action  brought  to  amerce  the  sheriff  for  fail- 
ing to  execute  and  return  an  order  for  the  sale  of  attached 
property.  On  the  trial  of  the  amercement  proceeding 
the  court  permitted  the  sheriff  to  file  an  amjended  return 
stating  as  a  matter  of  fact  that  he  had  not  levied  upon 
any  property  and  that  the  original  return  made  was  er- 
roneous. The  sheriff  having  had  a  verdict  and  judgment 
Shufeldt  prosecuted  here  a  petition  in  error.  This  action 
of  the  court  in  permitting  the  amendment  to  be  made 
was  relied  upon  by  Shufeldt  &  Ck).  for  a  reversal  of  the 
judgment.  This  court  summed  up  its  conclusion  in  the 
syllabus  as  follows:  "The  district  court  has  power  to 
permit  a  sheriff  to  amend  his  return  on  a  process  to  con- 
form to  the  facts^  upon  proper  showing,  and  notice  to  the 
parties  interested,  and  the  permitting  of  such  an  amend- 
ment will  not  be  disturbed  by  the  supreme  court  when  it 
appears  there  has  been  no  abuse  of  discretion. 

6.  Another  assignment  of  error  argued  here  is  that  the 
district  court  erred  in  refusing  to  submit  to  the  jury  cer- 
tain special  findings  requested  by  the  insurance  com- 
l^any.    This  also  was  a  matter  resting  within  the  discre- 
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tion  of  the  trial  court,  and  there  is  nothing  in  this  record 
or  in  the  nature  of  this  case  from  which  we  are  able  to  say 
that  the  district  court:  abused  its  discretion  in  refusing  to 
submit  to  the  jury  tliese  special  findings-  (See  Atchison, 
T.  d  8.  F.  If.  Co.  V.  Latrler,  40  Neb^  356.) 

7.  The  next  assignment  of  error  argued  here  relates  to 
the  action  of  the  district  court  in  giving  and  refusing  to 
give  certain  instructions.  No  complaint  of  this  action 
of  the  court  was  made  by  the  insurance  company  in 
its  motion  for  a  new  trial,  and  the  action  of  the  court 
in  this  i-espect  cannot  be  reviewed  under  an  assignment 
in  the  motion  for  a  new  trial  of  "errors  of  law  occurring 
at  the  trial."    (Graham  v.  Frazicr,  49  Neb.,  90.) 

8.  A  final  assignment  of  error  is  that  the  court  erreil 
in  overruling  the  motion  of  the  insurance  company  for 
a  new  trial.  As  the  motion  for  new  trial  assigns  seven 
grounds  the  aBsignnieut  is  too  general  for  i-eview.  (See 
.]foore  V.  Huhhard,  45  Neb.,  612.) 

The  judgment  of  the  district  court  is 

Apfibmed, 


Phoenix  Insurance  Company  of  Hartford  v.  H.  C. 

mcevony  et  al. 

Filed  November  4, 1897.    No.  7532. 

1.  Sheriffs'  Fees:  Mileage.    The  statute  limits  the  mileage  of  a  sheriff 

to  five  cents  per  mile  for  each  mile  actually  and  necessarily  trav- 
eled In  making  a  levy  upon  and  appraisal  of  real  estate. 

2.  :  Cost  of  Pbinting  Notice  of  Sale.    A  sheriff  may  not  legally 

charge  as  costs  for  printing  a  notice  of  sale  of  real  estate  any 
greater  sum  than  he  actually  paid  the  printer  therefor. 

3.  Judicial  Sales:  Fees  of  Appraisers.    Freeholders  summoned  by  a 

sheriff  to  appraise  real  estate  levied  on  are  entitled  to  only  50  cents 
each  per  day  for  each  day  they  are  employed  in  such  duty. 

**  *  "     Such  appraiser^  are  not  entitled  to  mUea^ 
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6.  Sheriffs'  Fees:  AppBAisAii.  The  sheriff  is  not  entitled  to  the  fees  of 
an  appraiser  for  assisting  in  appraising  real  estate  levied  upon. 

6.  Sheriffs:  iLLEOAii  Fees:  Penalty:  Joinder  of  Causes  of  Actions: 
Election.  In  an  action  against  a  sheriff  and  the  sureties  on  his 
bond  to  recover  illegal  fees  charged  and  collected  by  him,  the 
plaintiff  may  join  in  his  petition  a  cause  of  action  to  recover  the 
penalty  provided  by  statutes  for  the  charging  and  taking  of  illegal 
fees  by  an  officer. 

7. :  :  Contracts:  Public  Policy.    The  statute  prescribes 

and  limits  the  fees  and  compensation  which  a  sheriff  may  charge 
and  receive  for  any  services  performed  by  him  by  virtue  of  his 
office;  and  he  cannot  make  a  valid  agreement  with  a  litigant  for 
any  compensation  beyond  that  prescribed  by  statute  for  the  per- 
formance of  an  official  duty. 

Error  from  the  district  court  of  Holt  county.  Tried 
below  before  Kinkaid,  J.    Reversed. 

Wright  &  Stouty  for  plaintiff  in  error. 
E.  M.  TJttley  and  iJ.  R,  Dickson,  contra. 

Ragan,  O. 

The  Phoenix  Insurance  Company  of  Hartford,  Con- 
necticut,— hereinafter  called  the  "insurance  company," — 
brought  in  the  district  court  of  Holt  county  against  H. 
C.  McEvony,  the  sheriff  thereof,  and  the  sureties  on  his 
official  bond,  ten  actions  at  law  to  recover  certain  fees 
which  the  insurance  company  alleged  the  sheriff  had 
charged  and  taken  from  it  for  services  performed  by  him 
as  sheriff,  in  certain  proceedings  brought  in  the  district 
court  of  said  county  by  said  insurance  company  to  fore- 
close certain  real  estate  mortgages,  which  said  fees  were 
in  excess  of  those  which  the  statute  permitted  the  sheriff 
to  charge  and  take  for  the  services  rendered.  The  peti- 
tion in  each  of  the  cases  claimed  also  the  f 50  penalty  pro- 
vided by  section  34,  chapter  28,  Compiled  Statutes,  for 
the  charging  and  taking  of  illegal  fees.  The  cases  in  the 
district  court  were  numbered  4128  to  4137,  both  inclusive. 
On  the  motion  of  the  sheriff  these  ten  suits  were  consoli- 
dated and  tried  as  one.    The  jury  found  a  verdict  for  the 
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defendants  in  the  court  below,  upon  which  a  judgment 
of  dismissal  of  the  insurance  company^s  action  was  ren- 
dered and  it  prosecutes  here  a  petition  in  error. 

1.  The  ten  cases  are  substantially  alike  and  the  con- 
clusion reached  here  is  applicable  to  each  of  said  cases. 
The  case  considered  here  is  based  upon  the  alleged  illegal 
charges  made  by  the  sheriff  in  the  case  of  the  insurance 
company  against  Oullen, — a  case  brought  to  foreclose  an 
ordinary  real  estate  mortgage.  A  decree  having  been 
obtaine<l,  an  order  of  sale  was  issued  and  delivered  to 
the  sheriff.  He  caused  the  property  to  be  appraised, 
levied  upon,  advertised  the  same  and  offered  it  for  sale, 
but  it  was  not  sold  for  want  of  bidders.  We  assume, 
without  deciding,  that  the  evidence  sustains  the  finding 
of  the  JU17  that  the  sheriff  actually  traveled  98  miles  in 
levying  upon  and  appraising  the  land  sought  to  be  sold 
in  the  foreclosure  case  of  the  insurance  company  against 
CuUen.  We  also  assume,  without  deciding,  that  the  evi- 
dence sustains  the  finding  of  the  jury  that  the  printer 
actually  charged  the  sheriff  f 9  for  publishing  the  notice 
of  sale  of  the  land  in  the  Cullen  case,  and  that  such 
charge  did  not  exceed  the  lawful  rate  for  such  services. 
We  then  inquire  what  services  did  the  sheriff  perform  in 
the  Oullen  ca^e?  what  were  his  legal  fees*therefor?  and 
what  did  he  actually  charge  and  take  for  such  services? 
The  result  is  as  follows: 

Traveled  98  miles  to  make  levy  and  app. — 

Legal  fees  for  same,  5c  for  each  mile f4  90 

Illegal  fees  taken,  none, 
(falling  inquest,  appraisers — 

Legal  fees  therefor,  50c. 

Charge  therefor 50 

Illegal  fees  taken,  none* 
Fees  of  two  appraisers — 

Legal  fees  therefor,  50c  each,  f  1. 

Charge  therefor  3  00 

Illegal  fees  collected ,  |2  00 
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Levy  and  return  of  execution — 

Legal  fees  for  same,  f  1. 

Charge  therefor  f2  00 

Illegal  fees  collected f  1  00 

Three  certificates  incumbrances — 

Legal  fees  therefor,  f 2  each. 

Charge  therefor  6  75 

Illegal  fees  collected 75 

Advertising  sale  in  newspaper — 

Legal  fees  therefor,  50c. 

Charge  therefor,  nothing. 

Illegal  fees  taken,  none. 
Making  copy  of  appraisal — 

Legal  fees  therefor,  25c. 

Charge  therefor 50 

Illegal  fees  collected 25 

Publishing  notice  of  sale  in  newspaper — 

Legal  fees  therefor,  legal  rate,  f 9. 

Charge  therefor 9  00 

Illegal  fees  collected,  none. 
In  other  words,  the  sheriff  charged  and  collected  from 
the  insurance  company  for  the  services  rendered  in  the 
Cullen  case,  fees  in  excess  of  those  allowed  by  law  of 
f3.50.  We  have  said  above  that  we  assume  that  the 
sheriff,  in  advertising  and  appraising  this  land,  actu- 
ally traveled  98  miles.  We  do  not  think,  however,  that 
he  did.  The  record  shows  that  this  land  was  levied  upon 
and  appraised  on  December  10,  1892,  on  which  date  a 
number  of  other  pieces  of  land  were  levied  upon  and  ap 
praised,  the  appraisers  in  each  case  being  the  same;  and 
totalizing  the  mileage  charged  up  in  these  cases^  it  ag- 
gregates 1,295  miles.  It  is  very  evident  that  the  sheriff 
and  the  appraisers  did  not  travel  1,295  miles  on  the  lOtli 
day  of  December.  Again,  it  appears  that  from  the  10th 
to  the  16th  of  December  inclusive,  the  mileage  charged 
by  the  sheriff  for  levying  upon  and  appraising  lands 
amouiited  to  more  than  4,000  miles.    Again^  it  is  evident 
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that  the  sheriff  and  the  appraisers  in  these  six  days  did 
not  travel  that  distance.  This  remarkable  state  of  facts 
was  probably  brought  about  in  this  way:  At  the  time 
the  sheriff  appraised  and  levied  upon  the  lands  in  the 
Cullen  case  he  had  in  his  hands  other  orders  of  sale  in 
other  cases;  and,  if  he  went  into  the  country  and  levied 
upon  and  appraised  these  lands  upon  actual  view  thereof, 
upon  his  return  to  his  office  he  did  not  limit  himself  in 
his  mileage  to  the  actual  number  of  miles  traveled  dur- 
ing his  absence  and  apportion  the  mileage  to  the  various 
cases  in  which  he  had  made  levies  and  appraisals,  but 
charged  mileage  to  each  case,  computing  the  distance 
from  the  county  seat  to  the  piece  of  land  and  return.  The 
statute  limits  the  mileage  of  the  sheriff  to  five  cents  per 
mile  for  each  mile  actually  and  necessarily  traveled  in 
making  a  levy  and  appraisal.  And  if  a  piece  of  land  is 
situate  50  miles  from  the  county  seat  and  the  sheriflE 
goes  upon  said  land  for  the  purpose  of  making  a  levy 
thereon  and  an  appraisal  thereof,  and  during  the  same 
trip  he  makes  a  levy  upon  and  an  appraisal  of  another 
piece  of  land,  and  necessarily  and  actually  travels  in 
making  both  said  levies  only  100  miles,  he  may  not  le- 
gally charge  mileage  in  each  case  of  100  miles,  but  must 
apportion  the  mileage  between  the  two  cases.  (Burlington 
&  M.  R.  R.  Go,  V.  Beebc,  U  Neb.,  474.) 

Section  17,  chapter  28,  Compiled  Statutes,  prescribes 
the  legal  fees  which  a  printer  may  charge  for  publishing" 
a  notice  of  sale;  but  we  know  of  no  law  wiiich  compels 
a  printer  to  charge  the  full  legal  rate;  and  if  the  printer 
charges  the  sheriff  less  than  the  legal  rate  for  printing  a 
notic*e  of  sale  then  the  sheriff  may  not  legally  charge  as 
costs  in  the  case  any  more  than  he  actually  paid  the 
printer. 

We  do  not  know  upon  what  theory  the  sheriff  charged 
$3  for  appraisers'  fees  since  the  statute  (Code  of  Civil 
Procedure,  sec.  512)  limits  the  comjK^nsation  of  apprais- 
ers to  the  sum  of  50  cents  each  for  each  day  each  appraiser 
may  be  engaged  as  suclu     These  appraisers  were  only 
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engaged  in  appraising  land  in  the  Cullen  case  one  day,, 
and  the  only  fees  that  could  be  legally  charged  for  their 
services  was  the  sum  of  one  dollar.  The  sheriff  himself 
was  not  entitled  to  the  fees  of  an  appraiser  for  assisting 
in  making  the  appraisal,  though  he  was  ex  officio  one  of 
such  appraisers,  as  the  statute  limits  the  compensation 
for  appraising  the  lands  to  the  two  freeholders  summoned 
by  the  sheriff.  The  statute  does  not  provide  for  free- 
holders summoned  to  appraise  land  being  paid  any  mile- 
age whatever.  Doubtless  the  legislature  supposed  that 
a  sheriff,  when  he  had  levied  upon  lands,  would  summon 
freeholders  who  resided  in  the  vicinity  of  such  lands  to 
make  the  appraisal,  and  for  that  reason  failed  to  provide 
that  such  appraisers  might  be  allowed  mileage.  Cer- 
tainly it  was  never  in  the  contemplation  of  the  legislature 
that  a  sheriff  would  keep  in  his  employ,  so  to  speak,  two 
men  residing  in  a  county  seat  for  the  purpose  of  making 
an  appraisal  of  all  the  lands  upon  which  he  levied,  as 
the  record  shows  seems  to  have  been  the  custom  of  this 
sheriff  of  Holt  county. 

We  are  unable  to  understand  uiK)n  what  theory  the 
sheriff  charged  the  insurance  company  $6.75  for  three 
certificates  of  incumbrances  existing  against  the  land  ap- 
praised, as  section  491c  of  the  Code  of  Civil  Procedure,  as 
it  existed  in  1892,  fixed  the  charge  which  each  officer 
might  make  for  his  certificate  at  two  dollars.  Section  5, 
chapter  28,  Compiled  Statutes,  allows  the  sheriff  a  fee 
of  one  dollar  for  levying  a  writ  of  execution  and  return- 
ing the  same,  and  he  may  not  charge  a  fee  of  one  dollar 
for  making  a  levy  and  also  a  fee  of  one  dollar  for  return- 
ing the  execution  as  he  did  in  the  case  under  considera- 
tion. The  sheriff  was  probably  led  into  this  last  charge 
by  section  10,  chapter  28,  Compiled  Statutes,  which  fixes 
the  fee  of  a  master  in  chancery  for  levying  upon  and  sell- 
ing real  estate.  This  section  was  a  part  of  chapter  19 
of  the  Revised  Statutes  of  1866;  but  it  does  not,  nor  does 
it  purport  to,  fix  the  fees  or  compensation  of  the  sheriff  in 
the  making  of  the  sales  of  real  estate.     His  fee^  for  such 
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services  are  prescribed  by  section  5  of  chapter  28,  Com- 
piled Statutes.  The  only  fees  which  a  sheriff  may  now 
legally  charge  and  collect  for  levying  upon  and  selling 
real  estate  under  one  execution  are  as  follows:  Levying 
and  returning  execution,  |1;  calling  an  inquest  to  ap- 
praise lands,  50  cents;  fees  of  two  appraisers,  50  cents 
each  for  each  day  engaged;  making  copy  of  appraisal 
25  cents;  advertising  the  sale,  50  cents;  cost  of  publish- 
ing notice  of  sale,  the  legal  rate  prescribed  by  section  17,. 
chapter  28,  Compiled  Statutes,  not  exceeding  the  actual 
charge  made  to  him  by  the  printer;  each  certificate  of 
incumbrances,  f  1 ;  commissions  on  money  received  at  the 
sale  as  provided  by  section  5,  chapter  28,  Compiled  Stat- 
utes, but  in  case  no  money  is  received  at  the  sale  he  can- 
not charge  anything  for  making  it;  making  a  deed,  fl; 
five  cents  per  mile  for  each  mile  actually  and  necessarily 
traveled  in  malcing  the  levy  and  appraisal.  In  case  the 
property  should  be  twice  advertised  and  offered  for  sale 
the  sheriff  will  then  be  entitled  to  50  cents  for  each  ad- 
vertisement of  the  sale  and  the  legal  fees  for  the  two 
publications  of  the  notice  of  sale.  It  follows  from  what 
has  been  said  that  the  verdict  of  the  jury  on  which  the 
judgment  of  the  district  court  was  based  is  wholly  un- 
just ained  by  the  evidence. 

2.  After  the  plaintiff  had  rested  its  case  the  court,  on 
uiotion  of  the  defendant,  compelled  the  insurance  com- 
pany to  elect  on  which  of  the  two  causes  of  action  stated 
in  its  petition  it  would  stand  and  take  the  verdict  of  the 
jurj^, — that  is,  the  court  by  its  ruling  compelled  the  in- 
surance company  to  abandon  the  cause  of  action  against 
the  sheriff  for  the  recovery  of  the  illegal  fees  collected 
by  him  from  it,  or  to  abandon  the  cause  of  action  for  the 
statutory  penalty.  This  action  of  the  court  was  errone- 
ous. The  learned  district  court  seems  to  have  been  of 
opinion  that  the  two  causes  of  action  could  not  be  united 
in  the  same  petition ;  but  the  two  causes  of  action  in  each 
of  the  petitions  of  the  insurance  company  grew  out  of 
tlie  same  transaction  and  were  connected  with  the  same 
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subject  of  action.  The  two  causes  of  action  affected  all 
the  parties  to  the  suit  and  did  not  require  different  places 
of  trial  (t!ode  of  Civil  Procedure,  sees.  87,  88);  and  the 
plaintiff  had  the  right  to  join  those  two  causes  of  action 
in  one  petition.  It  is  true  that  the  two  causes  of  action 
were  not  separately  stated  and  numbered  as  the  Code 
requires,  but  that  could  not  be  taken  advantage  of  by  a 
motion  to  compel  the  plaintiff  to  elect  on  which  cause  it 
would  stand. 

3.  The  sheriff  and  his  bondsmen,  among  other  defenses 
to  the  action,  pleaded  that  the  fees  sued  for  herein  were 
charged  and  collected  by  the  sheriff  in  pursuance  of  an 
agreement  to  that  effect  between  the  sheriff  and  the  duly 
authorized  counsel  and  attorney  of  the  insurance  com- 
pany; and  it  is  insisted  here  that  the  jury  found  the  fees 
sued  for  were  collected  by  the  sheriff  and  paid  by  the 
insurance  company  in  pursuance  of  such  agreement;  and 
therefore  the  insurance  company  is  estopped  from  prose- 
cuting this  action.  If  the  verdict  of  the  jury  is  based  on 
their  finding  that  issue  in  favor  of  the  sheriff  and  hie 
bondsmen,  the  evidence  does  not  sustain  the  finding.  If 
the  agreement  was  made,  as  pleaded,  between  the  sheriff 
and  the  attorney  for  the  insurance  company  that  the 
sheriff  should  be  paid  fees  for  his  services  in  excess  of 
those  provided  by  statute,  the  agreement  was  contrary 
to  public  policy  and  absolutely  void.  The  statute  pre- 
scribes and  limits  the  fees  and  compensation  which  a 
sheriff  may  charge  or  receive  for  any  services  performed 
by  him  by  virtue  of  his  office;  and  he  cannot  make  a 
valid  agreement  with  a  litigant  for  any  compensation 
over  and  above  that  prescribed  by  statute  for  the  per- 
formance of  his  duties  as  a  sheriff.  {Burke  v.  Webby  32 
Mich.,  173;  Peck  v.  City  Nat.  B<mk  of  Orand  Rapids^  16  N. 
W.  Rep.  [Mich.],  681.) 

The  judgment  is  reversed  and  the  cause  remanded,  with 
instructions  to  the  district  court  to  set  aside  the  order 
dismissing  the  petitions  of  the  insurance  eamipany  in  the 
ten  cases  before  mentioned,  and  to  permit  the  insurance 
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company  to  i)roceed  to  trial  in  each  of  said  cases  upon 
the  two  causes  of  action  mentioned  in  said  petitions. 


Beversed  and  remanded. 


MOLINB,    MiLBURN   &   StODDARD   COMPANY   V.   WiLLIAM 

Neville. 

Filed  November  4, 1897.    No.  7637. 

1.  Comi>ensation  of  Bailee:  Preservation  of  Goods.     An  Involuntary 

bailee  •f  goods  may  conserve  the  same,  and  for  so  doing  recovar 
from  the  owner  what  such  service  is  reasonably  worth. 

2.  :  .    Moline,  Millmrn  d  Stoddard  Co.  v.  Neville,  38  Neb., 

433,  distinguished. 

Error  from  the  district  court  of  Cass  county.  Tried 
below  before  Chapman,  J.    Affirnied  cotiditionally. 

The  facts  are  stated  by  the  commissioner. 

7).  0.  Diryer  and  J.  H.  Mcintosh j  for  plaintiff  in  error: 

If  the  goods  were  on  the  premises  of  defendant  in  error 
without  his  consent,  and  he  was  injured  thereby,  his 
1  euKMly  is  in  tort,  and  not  on  contract.  {Durrell  v.  Emory^ 
9  Atl.  Kep.  [N.  H.],  97;  Dixon  v.  Ahem,  14  Pac.  Bep. 
[N(^v.],  598;  Lathrop  v.  Standard  Oil  Co.,  9  S.  E.  Bep.  [Ga,], 
1041;  Ihpvre  Co.  i\  Rcynen,  22  N.  W.  Bep.  [Wis.],  761; 
Inited  States  Mfg.  Co.  v.  Stevens,  17  N.  W.  Bep.  [Mich.], 
934.) 

k 

A.  N.  SnlUvan,  contra. 

Baoan,  C. 

One  F.  A.  Burke,  from  March,  1889,  until  January, 
1891,  was  a  dealer  in  agricultural  implements  in  the  city 
of  riattsmouth,  Nebraska.     In  addition  to  his  own  prop- 
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erty  he  had  for  sale  on  commission  implements  of  various 
manufacturing  companies^ — among  others,  the  Moline, 
Milburn  &  Stoddard  Company.  Burke  conducted  his 
business  and  kept  his  merchandise  in  a  building  which 
he  leased  of  one  William  Neville.  Burke's  lease  on  this 
building  expired  April  1,  1891,  up  to  which  time  he  set- 
tled with  Neville  for  the  rent  thereof.  Burke,  some  time 
prior  to  that  date,  surrendered  the  key  of  the  building 
to  the  attorney  or  collection  agent  of  the  Moline,  Milburn 
&  Stoddard  Company,  and  removed  from  the  city.  At 
the  time  Burke  went  out  of  business,  or  left  the  city  of 
Plattsmouth,  there  remained  in  the  building  which  he 
had  leased  of  Neville  a  quantity  of  goods  belonging  to 
the  Moline,  Milbum  &  Stoddard  Company,  which  Burke 
had  for  sale  on  commission.  These  goods  remained  in 
the  building  of  Neville  until  June  1,  1891,  at  which  time 
they  were  removed  or  taken  possession  of  by  the  owner. 
Neville  brought  this  suit  in  the  district  court  of  Cass 
county  against  the  Moline,  Milbum  &  Stoddard  Company 
to  recover  the  reasonable  worth  of  storing  their  said 
goods  from  April  1  to  June  1,  1891.  He  had  a  verdict 
and  judgment,  and  the  Moline,  Milbum  &  Stoddard 
Company  prosecutes  to  this  court  a  petition  in  error. 

1.  The  case  was  previously  before  this  court.  (See 
^folin€,  MUbnrn  d  Stoddard  Go.  v.  ISfeville,  38  Neb.,  433.) 
By  his  original  petition  Neville  declared  on  an  express 
contract,  and  having  recovered  a  judgment,  the  Moline, 
Milburn  &  Stoddard  Company  brought  it  here  for  review 
and  this  court  reversed  the  same,  for  the  reason  that  the 
verdict  finding  that  an  express  contract  existed  between 
the  parties  was  wholly  unsustained  by  the  evidence. 
After  the  case  was  remanded  Neville  filed  an  amended 
petition  alleging  that  he  had  furnished  storage  for  the 
goods  of  the  Moline,  Milburn  &  Stoddard  Company,  and 
sought  to  recover  on  an  implied  contract  what  such  serv- 
ice was  reasonably  worth.  We  have  carefully  examined 
all  the  assignments  of  error  argued  here,  of  which  we 
shall  notice  only  two. 

The  first  contention  is,  in  effect,  that  the  plaintiff  in 
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error  is  not  liable  to  Neville  for  the  storage  furnished 
for  its  goods  after  their  abandonment  by  Burke.     Of 
course,  at  no  time  while  these  goods  were  in  the  posses- 
sion of  Burke  would  his  principal  be  liable  for  the  rental 
of  the  building  in  which  he  kept  them,  nor  for  their 
storage  or  preservation,  but  by  the  conduct  of  Burke 
Neville  became  an  involuntary  bailee  of  these  goods;  and 
if  we  assume  that  they  remained  in  Neville^s  store  after 
April  1  without  the  knowledge  or  consent  of  the  Moline, 
Milburn  &  Stoddard  Company,  it  does  not  necessarily 
follow  that  the  latter  is  not  liable  for  what  it  was  reason- 
ably worth  to  preserve  and  care  for  them.    CJertainly 
Neville  would  not  have  been  justified  in  throwing  these 
goods  into  the  street.    In  Prestoii  v.  Neale^  78  Mass.,  222, 
a  tenant  at  the  expiration  of  his  term  left  his  goods  in  the 
leased  building  without  any  agreement  with  his  landlord. 
Subsequently  the  tenant  demanded  these  goods  and  the 
landlord  claimed  a  lien  upon  them  for  storage.    The  court 
held  that  while  the  landlord  had  no  lien  upon  the  goods 
for  their  storage,  he  was  an  involuntary  dei)ositary  of 
them,  and  as  such  entitled  to  be  paid  a  reasonable  com- 
pensation for  their  storage  and  care  until  they  were  de- 
manded of  him.     The  court  in  its  opinion  cites  Doctor 
and  Student,  to  this  effect  (chapter  51) :  "  Though  a  man 
waive  the  possession  of  his  goods  and  saith  he  forsaketh 
them,  yet  by  the  law  of  the  realm  the  property  remaineth 
still  in  him,  and  he  may  seize  them  after  when  he  will. 
And  if  any  man  in  the  meantime  put  the  goods  in  safe- 
guard to  the  use  of  the  owner,  I  think  he  doth  lawfully, 
and  that  he  shall  be  allowed  for  his  reasonable  expenses 
in  that  behalf,  as  he  shall  be  of  goods  foimd;  but  he  shall 
have   no  property  in  them,   no   more   than   in   goods 
found.' "     In  the  case  at  bar  it  is  true  that  the  Moline, 
Milburn  &  Stoddard  Company  did  not  abandon  their 
goods,  but  their  agent  did.     He  was  rightfully  in  pos- 
session  of  the   goods.     But  this  manufacturing   com- 
pany did  not  lose  the  title  to   its  goods  by  putting 
them   into   the   hands  of  its   agent   for   sale,   nor   by 
his  abandonment  of  them;  and  we  have  no  doubt  that 
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Neville  would  be  liable  to  this  manufacturing  company 
had  he  injured  or  destroyed  the  goods,  or  put  them  out 
on  the  street  and  they  had  been  thereby  lost  to  their 
owners.  Certainly  this  would  be  true  had  he  done  any 
of  these  things  without  first  having  given  the  owner  of 
the  goods  notice  of  the  fact  that  they  were  in  his  build- 
ing, and  a  reasonable  time  in  which  to  remove  them. 
When  Neville  found  himself  involuntarily  in  possession 
of  these  goods,  we  think  he  might  preserve  them;  and 
for  the  reasonable  worth  of  the  care  and  preservation 
of  the  goods  until  they  were  removed  the  owners  were 
liable. 

2.  The  evidence  shows  that  the  fair  rental  value  of 
the  building  in  which  the  goods  were  stored  was  ?15  per 
month,  but  that  by  reason  of  the  presence  of  the  goods  in 
the  building  Neville  could  and  did  rent  it  for  only  $10  a 
month  during  the  months  of  April  and  May.  In  other 
words,  the  evidence  shows  that  the  reasonable  compensa- 
tion for  the  storage  afforded  the  go<^ds,  for  the  time,  was 
flO.  The  jury  awarded  Neville  J23.25,  for  which  sum 
judgment  was  rendered.  This  judgment  is  excessive  in 
the  sum  of  $13.25.  The  defendant  in  error  may  within 
thirty  days  from  this  date  file  with  the  clerk  of  this  couai: 
a  remittitur  of  such  excess^  In  case  he  does  so  the  judg- 
ment of  the  district  court  will  be  alMrmed;  otherwise  it 
will  be  reversed  and  the  cause  remanded. 

Judgment  AocoBDiNGiiT. 
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MOLINBy  MlLBUBN  &  STODDABD  COMPANY  V.  LAWRBNOB 

Pereau. 

FcLED  NovEMBBB  4, 1897.    No.  7484. 

Bale  of  Bicker:  Warranty:  Notice  op  Defects.  By  the  temiB  of  a 
contract  for  the  sale  of  a  hay  "ricker,"  warranted  by  the  vendor, 
the  vendee  was  to  retain  the  rlcker  "for  trial"  to  a  certain  date; 

41 
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and  if  it  complied  with  the  warranty  he  was  then  to  execute  his 
notes  for  the  purchase  price;  and  if  it  failed  to  comply  with  the 
warranty  he  was  at  that  date  to  notify  the  vendor  thereof.  The 
vendee  did  not  notify  the  vendor  of  the  failure  of  the  ricker  to 
comply  with  the  warranty  until  after  the  date  fixed  therefor  in  the 
contract,  and  retained  the  machine.  Held,  That  by  reason  of  the 
failure  of  the  vendee  to  give  the  notice  at  the  time  agreed  ia  his 
contract  the  sale  became  absolute. 

Error  from  the  district  court  of  Buffalo  county.  Tried 
below  before  Holcomb,  J,    Reversed. 

OasUnj  Neuoman  d  Hallowelly  tor  plaintiff  in  error. 

References:  1  Parsons, Contracts  [5th  ed.],539;  Prairie 
Fanner  Co.  v.  Tailor ^  69  111.,  441;  Butler  v.  8ch^ool  District^ 
24  Atl.  Kep.  [Pa.],  308;  Stultz  v.  Loyal-Hanna  Coal  d  Coke 
Co.y  18  Atl.  Rep.  [Pa.],  875;  Johnson  v.  MacLainj  43  Am. 
Dec.  [N.  Y.],  103;  21  Am.  &  Eng.  Ency.  Law,  517;  Wash- 
ington V.  JohnsoUf  7  Humph.  [Tenn.],  468;  Reed  v.  RanduUj 
29  N.  Y.,  363;  Gaylords  Mfg.  Co.  v.  Allen,  53  N.  Y.,  515; 
Dewey  v.  Erie  Borotigh,  53  Am.  Dec.  [Pa.  St.],  533;  Barton 
V.  Kane  J  18  Wis.,  275;  Boothhy  v.  Scales,  27  Wis.,  637; 
Burton  v.  Stewart,  20  Am.  Dec.  [N.  Y.],  694;  Owens  v. 
Sturgis,  67  111.,  267;  Yoorhees  v.  Earl,  2  Hill  [N.  Y.],  291; 
Casey  v.  Oruman,  4  Hill  [N.  Y.],  625;  Maxwell  v.  Lee,  34 
Minn.,  511;  Olson  v.  Mayer,  56  Wis.,  555;  McCormick  v. 
Martin,  32  Neb.,  726. 

W.  D.  Oldham,  contra. 

Bagan,  0. 

In  the  district  court  of  Buffalo  county,  Moline,  Mil- 
bum  &  Stoddard  Company  sued  Lawrence  Pereau  to  re- 
cover the  purchase  price  of  a  hay  ricker  which  the  com- 
pany alleged  it  had  sold  and  delivered  to  him  at  an  agreed 
price.  Pereau  answered  that  he  purchased  the  ricker 
on  trial  with  the  agreement  that  if  after  giving  it  a  fair 
trial  it  should  do  satisfactory  work  then  he  should  pay 
$80  for  it;  that  he  gave  the  ricker  a  fair  trial  and  it  did 
not  do  satisfactory  work.     The  jury  found  a  verdict  in 
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favor  of  Pereau,  whereupon  the  disti'ict  court  dismissed 
the  company's  action  and  it  prosecutes  error. 

1.  The  undisputed  evidence  in  the  case  shows  that 
about  the  middle  of  August,  1891,  the  company,  through 
its  agent,  entered  into  a  contract  with  Pereau  in  and  by 
which  it  sold  to  him  for  $80  the  ricker  sued  for,  warrant- 
ing it  to  do  good  work.  Pereau  was  to  give  the  ricker  a 
fair  trial,  and  if  it  proved  satisfactory  he  was  to  execute 
to  the  company  his  two  promissory  notes  of  $40  each 
therefor;  that  about  the  25th  of  August  the  company 
delivered  the  ricker  to  Pereau,  who  in  connection  with 
the  company's  agent  put  up  the  ricker  and  tried  it,  and 
Pereau  then  expressed  himself  as  being  entirely  satisfied 
with  it;  whereupon  the  company's  agent  made  out  the 
notes  for  him  to  sign  according  to  the  contract;  but 
Pereau  then  requested  that  he  might  be  given  one  more 
day's  time  in  which  to  try  the  ricker,  and  promised  the 
company's  agent  that  if  he  was  given  such  additional 
time, — if  the  machine  on  another  day's  trial  proved  sat- 
isfactory,— he,  PereaUj  would  sign  the  notes  w^hich  the 
agent  left  with  him  and  transmit  them  to  the  company's 
place  of  business  in  Omaha;  and  if  the  machine  did  not 
prove  satisfactory  he,  Pereau,  would  telegraph  the  agent 
to  that  effect  at  Grand  Island.  The  company's  agent 
accepted  this  modification  of  the  original  contract  of  sale 
and  Pereau  retained  the  machine.  He  did  not  execute 
the  notes,  and  he  did  not  notify  the  company  or  its  agent 
by  wire  or  othei^ise  of  his  dissatisfaction  with  the  ma- 
chine until  the  5th  day  of  October  following. 

The  contract  between  the  parties  as  finally  modified  at 
the  time  the  machine  was  put  up  was  a  conditional  sale 
of  this  property  to  Pereau,  or  a  sale  on  trial,  and  if  the 
parties,  by  their  contract,  had  not  fixed  a  time  in  which 
Pereau  should  try  the  machine  then  he  would  have  had 
a  reasonable  time  in  which  to  try  it,  and  if  found  unsat- 
isfactory to  notify  the  seller  of  his  trial  and  the  unsatis- 
factory work  of  the  ricker;  and  whether  from  the  latter 
part  of  August  to  the  5th  of  October  was  a  reasonable 
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time  in  which  to  try  the  ricker  would  have  probably 
been  a  question  of  fact  for  the  jury.  {Boothby  r.  Scales^ 
27  Wis.,  626.)  But  since  the  parties  fixed  a  time  in  which 
Pereau  should  try  the  ricker,  and  if  found  unsatisfac- 
tory advise  the  company  thereof,  his  failure  to  advise  the 
company  within  the  time  fixed  by  the  contract  made  the 
sale  absolute. 

In  Johnson  v.  McClanCj  7  Blackf.  [Ind.],  501,  two  persons 
exchanged  horses  with  a  privilege  to  one  of  the  parties 
to  return  the  horse  received  by  him  within  a  given  time. 
The  party  neglected  to  return  the  horse  received  within 
that  time  and  the  court  held  that  the  exchange  op  the 
sale  thereby  became  absolute.  In  McComiick  Harvesting 
Machine  Co.  v.  Martin^  32  Neb.,  723,  it  was  held  that  one 
who  purchased  a  machine  under  a  warranty,  with  leave  to 
return  it  after  a  fair  trial  if  found  not  to  comply  with 
the  warranty,  and  failed  to  return  it  within  a  reasonable 
time,  would  be  deemed  to  have  waived  the  objections  to 
the  machine. 

The  verdict  of  the  jury  is  not  iiustained  by  sufficient 

evidence,  and  the  judgment  based  thereon  is  reversed  and 

the  cause  remanded. 

Revisrsed  and  remanded. 


Anson  B.  Codding  v.  Giles  W.  Munson. 

Filed  Novembeb  4, 1897.    No.  7620. 

1.  Kon-EziBtezit  Principal:  Liability  of  Agent.  One  who  as  agent 
assumes  to  respect  a  principal  who  has  no  -legal  existence  or 
status  is  himself  liable.    Learn  t?.  Upstill,  52  Neb.,  271,  followed. 

2. : .    The  foregoing  rule  is  founded  upon  the  presumption 

that  the  parties  intended  to  create  an  enforceable  legal  obligation, 
and  does  not  obtain  when  it  appears  that  a  different  method  of 
fulfillment  was  provided,  and  that  the  agent  was  not  to  be  held 
personally  liable. 

3, :   :    Pleading:   Insti^uctions.    When  the   petition  de- 
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Clares  only  upon  a  contract  with  the  defendant  in  his  own  behalf 
and  his  promise  to  pay,  it  is  error  to  submit  to  the  Jury  the  theory 
that  he  was  agent  for  another  and  had  received  from  his  principal 
money  to  the  use  of  plaintiff. 

Error  from  the  district  court  of  York  county.  Tried 
below  before  Bates,  J.    Reversed. 

F.  0.  Power  and  S.  H.  Sedgxoicky  for  plaintiff  in  error. 

Gilbert  Bros.,  contra : 

A  person  contracting  as  agent  will  be  personally  liable, 
whether  he  is  known  to  be  an  agent  or  not,  in  all  cases 
where  he  makes  the  contract  in  his  own  name,  or  volun- 
tarily incurs  a  personal  responsibility,  either  express  or 
implied.  (Story,  Agency  [7th  ed.],  sec.  269;  Hewes  v. 
Andrewsy  20  Pac.  Eep.  [Colo.],  338.) 

The  law  does  not  exempt  an  agent  from  personal  re- 
sponsibility when  he  chooses  by  his  own  act  op  contract 
voluntarily  to  incur  it,  or  when  from  his  own  conduct  or 
the  form  of  the  act  or  contract  it  is  necessarily  implied 
or  created  by  operation  of  law.  (Bell  v.  Teague,  3  So.  Rep. 
[Ala.],  861;  Farmers  Co-operative  Trust  Co.  v.  Floydj  26  N. 
E.  Rep.  [O.],  110;  Moore  v.  Booker y  62  N.  W.  Rep.  [N. 
Dak.],  607.) 

An  agent  is  personally  liable  where  there  is  no  respon- 
sible principal,  or  where  the  principal  has  no  legal  exist- 
ence. (1  Am.  &  Eng.  Ency.  of  Law,  402;  Button  v.  Wins- 
lotVj  53  Vt,  430;  Blakely  v.  Bennecke,  59  Mo.,  193;  Etch- 
baum  v.  Irons,  6  W.  &  S.  [Pa,],  67;  Edings  v.  Brown,  1  Rich. 
[S.  C^r.],  255;  Steele  v.  McElroy,  1  Sneed  [Tenn.],  341; 
Comfort  V.  Orasham,  54  N.  W.  Rep.  [la.],  242;  Lewis  v. 
Tilton,  19  N.  W.  Rep.  [la.],  911.) 

Irvine,  O. 

Munson  sued  Codding,  alleging  that  he  had  sold  and 
conveyed  to  him  certain  land  for  the  price  of  f  10,000,  that 
?9,750  thereof  had  been  paid,  and  praying  judgment  for 
the  remaining  ?250.    The  answer  was  a  general  denial. 
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The  plaintiff  recovered  and  the  defendant  brings  the  case 
here  by  petition  in  error. 

The  evidence  discloses  that  there  were  held  several 
open  meetings  of  citizens  of  York  for  the  purpose  of  secur- 
ing the  location  there  of  an  institution  for  the  care  of 
orphans,  under  the  patronage  of  the  Woman*s  Home  Mis- 
sionary Society  of  the  Methodist  Episcopal  Church.  It 
was  undei'stood  that  a  gift  of  about  flO,000  would  be 
necessary  to  accomplish  the  purjwse.  Both  plaintiff  and 
defendant  attended  the  meetings  and  contributed  to  the 
undertaking.  It  was  determined  that  the  donations 
should  be  in  the  form  of  negotiable  promissory  notes, 
made  to  the  order  of  a  trustee  to  be  designated  for  that 
f)urpose.  A  committee  appointed  at  one  of  the  meet- 
ings, under  power  possessed  or  assumed  by  it,  designated 
the  defendant  Codding  as  trustee.  It  would  seem  that 
the  institution  was  formally  located  at  York;  but  instead 
of  giving  the  notes  or  their  proceeds  to  the  society,  the 
land  of  plaintiff  was  purchased  and  conveyed  to  "Anson 
B.  Codding,  Trustee,"  he  in  turn  conveying  to  the  Mis- 
sionary Society.  Codding  indorsed  without  recourse  a 
number  of  subscription  notes  to  Munson,  and  these  notes, 
together  with  other  items  accepted  by  Munson,  made  up 
the  sum  of  $9,750  which  Munson  admits  receiving.  It  is 
not  contended  that  tlie  price  was  other  than  claimetl,  or 
that  the  remainder  was  paid.  The  only  question  is  as  to 
Codding's  personal  liability  tlun^efor.  So  far  as  has  been 
stated,  the  evidence  is  quite  clear  and  free  from  conflict. 
As  to  the  extent  of  Codding's  authority,  if  he  possessed 
any,  and  the  nature  of  the  transactions  between  him  or 
other  citizens  of  York  on  the  one  side  and  JIunson  on  the 
other,  with  reference  to  the  purchase,  the  evidence  is 
exce(^(lingly  vague  and  leaves  much  to  inference,  if  not 
to  c()nj(*cture.  Still,  it  is  upon  the  last  question  that  the 
case  must  be  made  chiefly  to  turn. 

It  is  the  general  rule  that  one  who  assumes  to  act  ai^ 
agent  for  a  principal  who  has  no  legal  status  or  existence 
renders  himself  individually  liable  on  contracts  so  mad  . 
{!.rarn  i\  Upstill,  52  Neb.,  271.)    This  doctrine  receives 
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its  most  frequent  application  in  cases  like  the  present, 
where  a  person  or  committee  incurs  obligations  as  the 
result  of  instructions  given  by  a  body  gathered  together 
informally  for  a  special  purpose,  and  possessing  no  defi- 
nite membership  or  continued  power  of  existence.  The 
rule  is  founded  upon  a  presumption  of  fact,  and  is  not  the 
expression  of  any  positive  or  rigid  legal  principle.  The 
presumption  referred  to  is  that  the  parties  to  a  contract 
contemplate  the  creation  of  a  legal  obligation  capable  of 
enforcement,  and  that,  therefore,  it  is  understood  that 
the  obligation  shall  rest  on  the  individuals  who  actively 
participate  in  the  making  of  the  contract,  because  of  the 
difficulty  in  all  cases,  the  impossibility  in  many,  of  fixing 
it  upon  the  pei-sons  taking  part  in  or  submitting  to  the 
action  of  the  evanescent  assemblage.  If,  however,  the 
person  with  whom  the  contract  is  made  expressly  agrees 
to  look  to  another  source  for  the  performance  of  its  obli- 
gations, or  if  the  circumstances  be  such  as  to  disclose  an 
intention  not  to  charge  the  agent,  as  where  the  other 
agrees  to  accept  the  proceeds  of  a  particular  fund,  there 
is  no  longer  reason  to  indulge  the  presumption,  and  it 
may  be  rebutted  by  proof  of  such  facts.  This  qualifica- 
tion of  the  general  rule  is  clearly  indicated  in  Learn  v. 
Upstill,  and  is  recognized  by  nearly  all  the  cases  discuss- 
ing the  general  subject.  (See  cases  cited  by  Judge  NOR- 
VAL  in  Learn  t?.  Upstill;  also  Heath  v,  Oosliny  80  Mo.,  310; 
Button  V.  Wiiisloio,  53  Vt.,  430;  Comfort  v.  Qraham^  54  N. 
W.  Rep.  [la.],  242.) 

Applying  these  principles  to  the  case  at  bar,  the  evi- 
dence would  raise  pHma  facie  the  presumption  upon 
which  the  general  rule  is  based.  On  the  other  hand,  it 
was  sufficient  to  justify  the  inference  that  the  plaintiff 
did  not  look  to  defendant  personally,  but  was  to  receive 
merely  the  subscription  notes  or  their  proceeds.  The  in- 
structions should  have  stated  the  law  as  we  have  indi- 
cated it  and  submitted  to  the  jury  the  issues  bearing 
thereon.  Instead  thereof  the  court  charged  as  follows: 
"If  you  find  from  the  evidence  that  Codding  was  in  this 
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transaction  only  agent  and  trustee  for  the  Mothers'  Jew- 
els Home,  and  that  all  his  transactions  as  such  agent  and 
trustee  have  been  performed  in  good  faith,  then  you 
should  find  for  the  defendant."  This  was  erroneous,  be- 
cause it  made  Codding's  release  from  liability  depend 
upon  his  action  as  agent  for  the  Home,  and  his  perform- 
ing his  duty  in  good  faith.  It  was  not  claimed  that  he 
was  agent  for  the  Home,  but  for  the  citizens  of  York. 
This  principal  having  no  legal  status,  the  instruction 
should  have  been  that  Codding  was  liable  unless  the 
agreement  was  that  Munson  was  to  look  solely  to  the 
subscriptions.  The  error  was  prejudicial  to  the  defend- 
ant, because  there  was  no  evidence  of  an  agency  such  as 
the  instruction  submitted,  and  a  verdict  for  plaintiff 
was  therefore  required  without  regard  to  that  phase 
of  the  evidence  which,  if  properly  submitted,  might  have 
induced  a  different  finding. 

The  court  also  charged  as  follows:  "If  you  find  from 
the  evidence  that  Codding,  defendant,  has  sufficient  funds 
in  his  hands  of  the  Mothers'  Jewels  Home,  or  that  there 
was  placed  in  his  hands  sufficient  funds  to  pay  Munson 
in  full  for  his  lands,  then  you  should  find  for  the  plain- 
tiff." While  some  evidence  of  that  character  appeared 
over  defendant's  objection,  it  was  not  relevant  to  the 
issues  and  should  not  have  been  submitted  to  the  jury. 
The  petition  was  not  framed  on  the  theory  that  Munson 
had  sold  to  third  parties,  and  that  Codding  had  received 
from  them  moneys  to  his  use.  It  declared  solely  on  a 
contract  direct  with  Codding  and  a  promise  by  him  to 

pay. 

It  is  contended  by  plaintiff  that  the  contract  was  made 

by  Codding  in  his  ow^n  name,  that  he  thereby  made  him- 
self liable,  and  the  judgment  should  for  that  reason  be 
affirmed.  No  doubt  a  contract  for  the  sale  of  land,  if 
made  by  an  agent  in  his  own  name,  will  bind  him  person- 
ally even  though  he  describe  himself  tlierein  as  agent  and 
disclose  his  i)rincii>al.  {Morgan  v.  Ba-yen,  3  Neb.,  209.) 
But  in  this  case  we  have  no  contract  so  made.     Although 


'. 


Vol.  52]  SEPTEMBER  TERM,  1897.  685 


Smith  y.  Logan. 


the  addition  of  the  word  "trustee/'  in  the  deed  to  Codding, 
be  designatio  persorKB  merely,  still  that  deed  is  not  the 
contract  sued  upon.  It  does  not  follow  that  the  grantee 
named  in  a  deed  is  liable  for  the  purchase  money. 


Beyebsbd  and  BBMANDM). 


John  Green  Smith  v,  Thomas  M.  Logan  bt  au 

Filed  Noyembeb  4, 1897.    No.  7647. 

Fraudulent  Conveyances:  Eyidbncs.    In  a  contest  between  yendees  of 

Roods  and  creditors  of  the  vendor,  evidence  examined  and  AeZd 

insufficient  to  sustain  a  verdict  that  the  sale  was  made  In  good 
faith. 

Error  from  the  district  court  of  Franklin  county. 
Tried  below  before  Bball,  J.    Reversed. 

Sheppard  &  Blackj  for  plaintiff  in  error. 

James  McNentfy  contra. 

Irvine,  0. 

This  was  an  action  of  replevin  by  the  defendants 
in  error,  Logan  and  Shryock,  against  the  plaintiff  in 
error,  Smith,  who  was  sheriff  of  Franklin  county,  for  a 
stock  of  merchandise  and  certain  other  chattels.  Logan 
and  Shryock  clain^ed  as  purchasers  from  one  Petring. 
The  sheriflf  justified  under  a  writ  of  attachment  against 
Peti-ing  sued  out  by  a  creditor.  The  only  issue  litigated 
was  the  bona  fides  of  the  transfer  by  Petring  to  the  plain- 
tiffs. A  jury  trial  resulted  in  a  verdict  in  favor  of  plain- 
tiffs. 

Petring  was  engaged  in  business  in  the  town  of  Up- 
land. Logan  lived  twelve  miles  from  that  point  and 
Shryock  six  milesr    For  some  time  Petring  had  been  in- 
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debted  to  the  Bank  of  Upland  in  the  sum  of  |800,  Logan 
and  Shryock  being  indorsers.  On  October  9,  1893,  the 
bank  insisting  that  some  adjustment  be  made  upon  a 
different  basis^  and  expressing  a  preference  for  the  paper 
of  Logan  and  Shryock,  without  Petring's  name  thereon, 
Logan  and  Shryock  gave  their  note,  payable  on  demand, 
to  the  bank,  and  took  from  Petring  his  demand  note,  se- 
cured by  mortgage  on  the  stock  of  merchandise.  As  to 
subsequent  transactions  we  have  nothing  material  except 
the  testimony  of  I^ogan  and  Shryock  themselves.  The 
following  is  their  narrative:  On  October  13,  Logan  went 
to  Upland  and  asked  Petring  to  pay  the  note,  saying  that 
he  needed  the  money.  Petring  expressed  his  inability 
to  pay,  but  asked  Logan  to  buy  him  out.  Logan  offered 
to  trade  land  for  the  goods,  but  Petring  said  he  must 
have  some  money  to  pay  debts.  It  was  then  arranged 
that  if  Logan  could  get  the  necessary  money  he  should 
pay  Petring  f  1,000  in  cash,  assume  the  f  800  indebtedness, 
and  convey  to  Petring  eighty  acres  of  land  in  Fayette 
county,  Illinois,  estimated  at  f3,200,  thus  making  a  pur- 
chase price  of  $5,000.  Logan  then  went  out  and  oppor- 
tunely met  Shryock,  to  whom  he  imparted  the  contem- 
plated bargain,  requesting  Shryock  to  let  him  have 
$600  wherewith  to  consummate  it.  Shryock  happened 
to  have  that  much  currency  in  his  pocket  and  ex- 
pressed his  willingness  to  let  Logan  have  it,  but  in- 
quired about  security.  Logan  said  he  would  give  him 
an  interest  in  the  store.  He  suggested  that  Shryock 
advance  the  $600,  assume  half  of  the  $800  indebtedness, 
and  make  to  Logan  his  note  for  $1,500  and  take  in  ex- 
change a  half  interest.  Shryock  forthwith  agreed,  al- 
though he  had  no  knowledge  as  to  the  value  of  the  goods 
except  Logan's  statements.  Ix>gan  and  his  wife  then 
drove  to  Biverton,  some  twenty-odd  miles  from  Upland, 
and  Shryock  and  Petring*  followed,  an'iving  between 
eleven  o'clock  and  midnight.  Mr.  Fulton,  a  notary  pub- 
lic, had  been  en^ployed  by  Logan,  aiid  he  proceedetl  to 
draw  the  instruments  of  conveyance, — a  bill  of  sale  of 
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the  chattels  from  Petring'  to  Logan,  a  bill  of  sale  of  a 
half  interest  to  Shryock  from  Logan,  and  a  deed  of  the 
Illinois  land  from  Logan  to  Petring.  The  money  was 
paid,  the  |800  note  surrendered,  and  tlie  instiniments  de- 
livered some  time  after  midnight  Then  a  significant 
transactioi^  took  place.  Petring  conveyed  the  Illinois 
land  to  Shryock.  This  feature  will  be  referred  to  later. 
After  all  this  Shryock  and  Petring  at  once  drove  back 
to  Upland,  arriving  between  six  and  seven  in  the 
morning,  when  possession  of  the  goods  was  delivered  to 
Shryock.  Logan  remained  in  Riverton  until  morning, 
when  he  proceeded  to  Bloomington,  the  county  seat,  and 
filed  for  record  not  only  tlie  two  bills  of  sale,  but  also  the 
mortgage  he  and  Shryock  had,  five  days  before,  taken 
from  Petring  to  secure  a  note  which  had  been  satisfied 
and  delivered  up  the  night  before. 

What  did  Logan  and  Shryock  receive  through  this 
transaction?  There  can  be  no  doubt  that  they  obtained 
property  worth  practically  $5,000.  One  witness  says 
that  the  stock  of  goods,  "if  it  had  to  be  sold  for  what  it 
would  bring,  would  bring  about  ?3,500."  In  addition 
to  the  stock  of  goods  there  were  included  in  the  sale 
several  hundred  dollars' '  worth  of  accounts,  two  horses, 
a  harness,  two  heifers,  a  small  frame  bam,  and  the  furni- 
ture in  Petring's  bedroom, — in  fact  everything  Petring 
possessed.  Other  witnesses,  including  Logan  himself, 
place  a  much  higher  value  on  the  stock  of  goods. 

What  did  they  give  for  this  property?  To  answer  this 
question  we  must  look  into  the  transfer  of  the  Illinois 
land.  It  was^  as  has  been  said,  significant,  that  this  was 
conveyed  to  Shryock  by  Petring  almost  as  soon  as  he 
acquired  it,  and  apparently  as  part  of  the  same  transac- 
tion. Neither  Shryoek  nor  Petring  had  seen  the  land, 
and  Logan  swears  that  even  he  had  not.  To  account  for 
the  second  transfer  Shryock  testifies  that  after  the  other 
business  had  been  completc^d,  and  after  Logan  had  left 
Fulton's  office,  it  occurred  to  Slirv^ock  that  a*s  Petrins: 
owed  him  |240  for  borrowed  money,  it  would  be  a  good 
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time  to  request  payment.     Parenthetically  it  may  be  here 
remarked  that  the  accounts  of  Petring  show  payments 
of  cash  by  Shryock  in  settlement  of  his  account  for  goods, 
during  the  period  when  these  small  loans  were  outstand- 
ing.    Petring  was  again  unwilling  to  jmy  and  again 
proposed  a  purchase  instead,  this  time  of  the  recently 
acquired   Illinois   land.     It   was  agreed   that   Shryock 
should  surrender  the  notes  for  f 240,  which  he  seems  to 
have  had  conveniently  with  him,  pay  |160  in  cash,  and 
convey  some  property  which  is  nowhere  more  definitely 
described  than  "some  mineral  rights  in  Pennsylvania." 
The  money  was  then  paid  and  the  notes  surrendered, 
but  the  "mineral  rights"  were  not  then  conveyed,  because 
Shryock  did  not  know  their  description.     Petring  soon 
after  left  the  region  without  requesting  a  conveyance  or 
leaving  Shryock  an  address,  and  he  has  never  made  any 
request   concerning   these   rights.     Shryock    says    that 
some  time  thereafter  he  procured  a  description  of  the 
"mineral  rights"  and  executed  a  deed  thereof  to  Petring, 
but  he  says  that  he  was  then  garnished  in  a  suit  in  the 
county  court  against  Petring  and  was  required,  by  order 
of  that  court,  to  deposit  the  deed  there.     It  would  be  in- 
teresting to  ascertain  by  exactly  what  procedure  the 
county  court  of  Franklin  county  thus  contrived  to  sub- 
ject real  estate  in  another  state  to  the  satisfaction  of 
Petring's  debts,  but  unfortunately  for  such  inquiry  the 
records  of  the  court  were  not  offered  to  corroborate  Shiy- 
ock.     No  memorandum  of  the  agreement  was  made.    It 
is  as  certain  as  anything  can  be,  beyond  the  domain  of 
pure  mathematics,  that  these  "mineral  rights"  were  not 
considered  by  either  party  as  a  material  part  of  the  bar- 
gain, and  that  Petring  completely  ignored  them.     We 
have  thus  presented  the  somewhat  unusual  spectacle  of  a 
man  driving  across  country,  almost  fifty  miles^  during 
the  night,  for  the  purpose  of  buying  land  for  $3,200  and 
immediately  selling  it  for  $400.     No  one  seems  to  have 
suggested  anything  concerning  the  title  to  the  Illinois 
land,  or  even  its  character.    On  these  points  implicit  con- 
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fidence  seems  to  have  been  reposed  all  around.  We  have 
in  the  record  the  testimony  of  several  witnesses  residing 
near  the  land,  as  to  its  character  and  value.  They  agree 
that  it  is  bottom  land,  subject  to  overflow,  covered  with 
small  timber,  and  worth  from  three  to  five  dollars  an 
acre.  It  is  suggested  in  argument  that  this  is  contra- 
dicted by  Logan,  but  counsel  are  in  error,  Logan's  testi- 
mony a^  to  value  was  excluded,  and  properly  so,  as  he 
did  not  show  himself  qualified  to  testify.  It  follows 
from  what  has  been  said  that  Logan  and  Shryock  gave 
just  $2,200  for  Petring's  property,  and  we  think  it  too 
clear  for  doubt  that  the  parties  never  considered  the 
Illinois  land  to  be  worth  more,  or  that  they  really  esti- 
mated it  at  more  than  the  f  400  at  which  it  passed  as  be- 
tween Petring  and  Shryock. 

When  a  man  is  willing  to  sell  property  worth  $5,000 
for  less  than  half  that  sum  he  usually  has  some  urgent 
reason  for  so  doing,  and  a  prudent  purchaser  is  apt  to 
seek  that  reason.  There  can  be  no  doubt  that  Petring's 
desire  to  make  such  a  sale  was  due  to  the  fact  that  he 
owed,  including  his  debts  to  Logan  and  Shryock,  about 
$4,925.  If  he  could  discharge  $1,040  of  this  and  obtain 
$1,160  in  cash  at  the  same  time,  he  might  be  willing  to 
make  the  sacrifice.  Logan  and  Shryock  must  have 
known  of  his  condition.  They  knew  his  demand  note 
for  $800  had  been  in  bank  for  tiiree  months,  and  that  the 
bank  had  insisted  that  Petring's  name  should  come  off. 
It  seems  to  have  been  regarded  by  the  bank  as  a  positive 
injury  to  the  paper.  Petring  told  Logan  that  he  must 
have  money  to  pay  debts,  and  mentioned  one  debt  at 
least.  Furthermore  he  told  Logan  that  he  did  not  see 
how  he  "could  pull  through^"  and  Logan  says  that  he 
took  it  from  the  conversation  tliat  Petring  intended  to 
leave  the  country.  Again,  all  the  indebtedness,  except 
that  to  plaintiffs  themselves,  appeared  on  Petring's 
ledger,  which  Logan  examined.  Logan  says  he  examined 
it  merely  to  ascertain  the  amount  of  collectible  accounts, 
but  he  could  hardly  find  what  accounts  were  on  the  credit 
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side  without,  at  the  same  time,  seeing  what  were  on  the 
other.  If  they  did  not  know  the  precise  amount  of  Pet- 
ring's  debts,  they  at  least  knew  that  his  condition  was 
desperate  and  that  he  so  considered  it 

The  plaintiffs  suddenly,  and  without  any  of  that  de- 
liberation which  usually  characterizes  transactions   of 
considerable  magnitude,  bought  property  which  would 
require  them  to  at  least  partially  change  their  vocation 
in   life  from   farmers  to   merchants.     They  knowingly 
bought  property  at  less  tlian  half  its  value  from  a  man 
they  knew  to  be  deeply  in  debt  and  unable  to  pay  his 
debts  except  out  of  the  property.     They  went  twenty  or 
more  miles  away  from  home  to  consummate  the  bargain, 
yet  such  was  their  haste,-  or  their  desire  for  secrecy,  that 
they  transacted  the  business  at  midnight.     They  delib- 
erately sought  to  make  the  transaction  look  different 
from  what  it  was  by  juggling  conveyances  of  land  in  a 
distant  state,  the  value  of  which,  as  considered  by  the 
purchaser   even,    they    grossly    overestimated.       From 
eighty  acres  of  land  worth  f40  an  acre,  it  shrank  by 
transfers  to  |4(K)  and  certain  undefined,  if  not  indefina- 
ble,  mineral   rights,  and  these  vanished  mysteriously, 
something  like  Emerson's  road,  which  dwindled  into  a 
squirrel  track  and  ran  up  a  tree.    This  court  has  always 
been  careful  not  to  infringe  upon  the  proper  province 
of  the  jury,  and  it  is  with  particular  reluctance  that  we 
interfere  in  a  case  of  this  character,  where  the  issue  is 
wholly  one  of  fact,  and  that  fact  to  be  ascertained  largely 
by  inference  from  others.     But  this  case  is  too  plain  to 
permit  of  a  reasonable  difference  of  opinion.     Sane  men 
do  not  act  as  the  plaintiffs  did,  from  honest  motives. 
Accepting  their  testimony  in  every  point  where  it  can 
be  accepted  without  self-stultification,  it  is  impossible, 
without  reasoning  abnormally,  to  believe  that  plaintiffs 
were  not  fully  conscious  of  an  illegal  intent  on  the  part 
of  Petring,  if  they  did  not  actively  participate  in  that 
intent,  and  become  conspirators  with  him.     The  case  is 
one  where  the  verdict  is  wholly  unsustained  by  the  evi- 
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dence.    The  jury  placed  too  little  faith  in  the  intelligence 
of  plaintiffs  and  too  much  in  their  moral& 

Beybbsbd  and  bemandhd. 


WiiitjiAM  Groneweg  et  al.  v.  G.  D.  Mathewson.       i  52  6$*i 
Moline  Plow  Company  v.  G.  D.  Mathewson. 

FiUBD  Noyembbb  4, 1897.    Nos.  7529,  7530. 

Bill  of  Exceptions:  Authentication.  In  order  to  authenticate  a 
document  filed  here  as  either  the  original  bill  of  exceptions  settled 
and  filed  in  the  district  court  or  a  transcript  thereof,  a  certificate 
of  the  clerk  of  that  court  is  essential. 

Error  from  the  district  court  of  Lincoln  county.  Tried 
below  before  Neville,  J.    Affirmed. 

T.  C.  Patterson  and  ChHmes  &  Wilcox^  for  plaintiffs  in 
error. 

T.  Fulton  Oantty  contra. 

Irvine,  0. 

The  records  in  these  two  cases  are  substantially  alike; 
They  are  both  proceedings  in  error  from  orders  of  the 
district  court  of  Lincoln  county  discharging  attach- 
'  ments.  The  questions  presented  require  for  their  de- 
termination a  review  of  the  evidence.  This  cannot  be 
had,  because  what  purports  to  be  the  bill  of  exceptions 
is  not  authenticated  by  a  certificate  of  the  clerk  as  either 
the  original  bill  settled  and  filed  in  the  district  court  or 
a  transcript  thereof. 

Affirmed. 


692  NEBRASKA  IlEl>OllTS.  [Vol.52 


Coiry  T.  Klamp. 


William  Coriit  v.  Jacob  B.  Kltjmp. 

Piled  Novkmbeb  4, 1897.    No.  7555. 

1.  Kegotiability  of  Note:  Instructions.     The  construction  of  a  written 

instrflment  is  for  the  court.  Therefore,  it  is  proper  for  the  court 
to  instruct  the  jury  whether  or  not  a  note  sued  on,  the  terms  of 
which  are  not  disputed,  is  negotiable. 

2.  Instructions:  Review.    Several  rules  of  practice,  heretofore  estab- 

lished by  repeated  decisions,  applied. 

Error  from  the  district  court  of  Custer  county.  Tried 
below  before  Holcomb,  J.    Aifiniied. 

Alpha  Morgan^  for  plaintiff  in  error. 

Sullivan  d  Ontterson  and  Kirkpatrick  Bros.,  contra. 

Irvine,  O. 

Several  of  the  assignments  of  error  in  this  case  require 
for  their  investigation  an  examination  of  the  evidence 
and  rulings  thereon  during  the  trial.  These  we  cannot 
consider,  for  the  reason  that  the  document  attached  to 
the  transcript  and  purporting  to  be  a  bill  of  exceptions 
is  not  authenticated  as  such  by  a  certificate  of  the  clerk 
as  the  statute  requires. 

It  is  contended  that  the  court  erred  in  instructing  the 
jury.  In  the  motion  for  a  new  trial  error  is  assigned 
generally  to  the  giving  of  the  instructions  numbered  from 
one  to  fourteen.  This  assignment  can  be  considered  no 
further  than  to  ascertain  that  one  of  the  group  was  cor- 
rect. The  suit  was  on  a  promissory  note  by  an  assignee 
thereof.  The  answer  pleaded  that  it  was  given  in  part 
payment  for  a  stallion,  and  that  the  sale  thereof  had  been 
effected  through  false  representations  by  the.  payee  of 
the  note.  The  first  instruction  was  to  the  effect  that  the 
note  was  non-negotiable,  and  that  the  plaintiff's  right  to 
recover  was  therefore  no  greater  than  would  have  been 
that  of  the  payee  in  the  absence  of  an  assignment.     The 
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note  was  not  negotiable,  and  so  much  is  conceded,  but  it 
is  contended  that  the  instruction  invaded  the  functions 
of  the  jury.  Not  so.  The  construction  of  the  instrument, 
which  was  unambiguous  in  its  terms,  was  for  the  court, 
and  the  instruction  was  correct. 

It  is  urged  that  the  court  erred  in  not  instructing  the 
jury  to  disregard  an  answer  made  by  a  witness,  which  it 
is  said  was  not  responsive  and  had  been  stricken  out  for 
that  reason.  No  instruction  wa^t  requested  of  that  char- 
acter. 

Affirmed. 


Bridg£3t  Mubphy  v.  J.  H.  Evans  City  Steam  Laundry 

Company. 

Filed  Novicmbeb  4, 1897.    No.  7506. 

Married  Women:  Limitation  of  Actions.  Since  the  enactment,  in 
1871,  of  the  Married  Woman's  Act,  permitting  married  wonten  to 
sue  in  the  same  manner  as  if  they  were  unmarried,  the  statute  of 
limitations  runs  against  women  during  coverture,  notwithstand- 
ing an  earlier  statute  (Code  of  Civil  Procedure,  sec  17)  in  terms 
allowing  to  infants,  married  women,  insane  persons,  and  prisoners 
the  general  periods  of  limitation  after  the  removal  of  such  disa- 
biliUes. 

Error  from  the  district  court  of  DouglaB  county. 
Tried  below  before  Ambrose^  J.    Aijirmed. 

E.  Wakeley  and  A.  C.  Wakelet/y  for  plaintiff  in  error. 
0.  F.  Breckenridge  and  Oreene  d  Breckenridge^  contra. 

Irvine,  0. 

Title  2  of  the  Oode  of  Civil  Procedure  relates  to  the 
time  of  commencing  civil  actions.  It  constitutes  our 
general  statute  of  limitations.  Section  17  thereof,  so 
far  as  it  is  material  to  the  present  inquiry,  is  as  follows: 
"If  a  person  entitled  to  bring  any  action  mentioned  in 
42 
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this  title,  except  for  a  penalty  or  forfeiture,  be  at  the  time 
the  cause  of  action  accrued,  within  the  age  of  twenty-one 
years,  a  married  woman,  insane,  or  imprisoned,  eyery 
such  person  shall  be  entitled  to  bring  such  action  within 
the  respective  times  limited  by  this  title  after  such  dis- 
ability shall  be  removed."  This  section  was  enacted  as 
a  part  of  the  Code  in  1858  (Session  Laws,  p.  Ill,  sec.  18), 
and  has  remained  without  express  amendment,  as  to  the 
part  quoted,  ever  since.  In  1871  there  was  enacted  what 
is  commonly  known  as  the  "Married  Woman's  Act" 
(Session  Laws,  1871,  p.  68,  Compiled  Statutes^  ch.  53). 
By  section  3  of  this  act  it  is  provided  that  "a  woman 
may  while  married  sue  and  be  sued  in  the  same  manner 
as  if  she  were  unmarried."  The  sole  question  presented 
by  the  case  before  us  is  whether  this  provision  of  the 
Married  Woman's  Act  had  the  effect  of  removing  mar- 
ried women  from  the  protection  of  section  17  of  the  Code, 
above  quoted.  This  question  is  raised  by  a  demurrer  to 
the  petition,  which  disclosed  on  its  face  that  the  action 
was  barred  unless  allegations  of  plaintiff's  coverture  for 
some  time  after  the  injury  complained  of  prevented  the 
running  of  the  statute.  The  district  court  sustained  the 
demurrer  and  we  think  its  judgment  must  be  affirmed. 
Section  602  of  the  Code  gives  to  district  courts  power 
to  vacate  or  modify  their  judgments  after  the  term  at 
which  they  were  rendered  for  certain  specified  causes; 
among  them:  "Fifth — For  erroneous  proceedings  against 
an  infant,  married  w^oman,  or  person  of  unsound  mind, 
where  the  condition  of  such  defendant  does  not  appear 
in  the  record,  nor  the  error  in  the  pi-oceedings."  In  1877 
there  was  before  this  court  for  review  an  order  vacating 
a  decree  of  foreclosure,  upon  a  petition  by  the  defendants^ 
one  of  whom  was  a  married  woman.  The  court,  after 
disposing  of  the  case  adversely  to  the  defendants  so  far 
as  the  other  grounds  of  complaint  were  concerned,  said: 
"It  is,  however,  urged  in  the  argument  for  defendants, 
that  as  defendant  Elizabeth  Hooper  is  a  married  woman, 
being  the  wife  of  Richard,  the  other  defendant,  this  ac- 
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tion  by  original  petition  may  be  maintained  under  sub- 
divisions  three  and  five  of  section  six  hundred  and  two 
of  the  Civil  Code.  ♦  ♦  ♦  The  power  to  vacate  or  mod- 
ify judgments  under  the  provisions  of  subdivision  five  is 
confined  to  ^erroneous  proceedings  against  an  infant, 
married  woman,  or  persons  of  unsound  mind/  and  this 
provision  was  intended  for  the  protection  of  persons  sub- 
ject to  legal  disability;  but  by  section  three  of  the  act  of 
June  1,  1871,  it  was  enacted  that  *a  married  woman  may, 
while  married,  sue  and  be  sued,  in  the  same  manner  as 
if  she  were  unmarried.'  Therefore  this  act  of  1871  has 
wholly  removed  the  common  law  disability  of  a  married 
woman,  and  consequently  she  no  longer  comes  within  tho 
protection  of  the  provisions  of  this  sulwli vision."  (Pope 
V.  Hooper^  6  Neb.,  178.)  It  i»  argued  that  this  language 
was  obitery  but  we  cannot  so  regard  it.  The  coverture  of 
the  one  defendant  was  urged  as  justifying  the  vacation  of 
the  decree  independently  of  the  other  causes  alleged,  and 
the  court  spoke  in  answer  to  that  contention.  The  decis- 
ion of  the  point  was  essential  to  a  determination  of  the 
case.  That  the  court  then  so  regarded  it  is  evident  from 
the  language  of  Judge  Maxwell,  who  dissented  in  Pope 
i\  Hooper  J  and  who,  speaking  for  the  court  in  Oinaha  Horse 
R.  Co.  V.  Doolittley  7  Neb.,  481,  said:  "In  Pope  v.  Hooper^  6 
Neb.,  187,  it  is  held  that  the  act  of  1871  wholly  removed 
the  common  law  disability  of  married  women."  The 
same  construction  was  placed  upon  the  case  in  Morse  r. 
Englej  28  Neb.,  534,  although  the  facts  of  that  case  did 
not  call  for  an  application  of  the  rule.  In  Smiihson  v, 
^mithsofij  37  Neb.,  535,  the  court  was  called  upon  to  con- 
strue section  609  of  the  Code,  whereby  "proceedings  to 
vacate  or  modify  a  judgment  or  order,  for  the  causes 
mentioned  in  subdivisions  four,  five,  and  seven  of  section 
six  hundred  and  two,  must  be  commenced  within  two 
years  after  the  judgment  was  rendered  or  order  made, 
uuless  the  party  entitled  thereto  be  an  infant,  married 
woman,  or  person  of  unsound  mind,  and  tlien  within  two 
years  after  removal  of  such  disability."    Of  this  it  was 
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said:  "This  section  appears  in  its  present  form  in  the 
Revised  Statutes  of  1866,  hence  the  exception  in  favor  of 
married  women  can  have  no  force  at  this  time,  in  view  of 
subsequent  statutes  removing  the  disabilities  imposed 
upon  them  at  common  law."  In  Real  v.  Hollisterj  17  Neb., 
661,  the  court  held  that  the  act  of  1871  abrogated  section 
48  of  chapter  73,  Compiled  Statutes,  providing  that  "a 
married  woman  shall  not  be  bound  by  any  covenant  in 
a  joint  deed  of  herself  and  husband."  The  bearing  of 
these  decisions  upon  the  case  before  us  is  too  plain  for 
discussion.  If  those  decisions  are  to  be  adhered  to  we 
must  hold  that  the  act  of  1871,  by  permitting  married 
women  to  sue  as  if  unmarried,  so  operated  upon  section 
17  of  the  Code  as  to  nullify  its  exception  in  favor  of  mar- 
ried women. 

Counsel  concede  the  logical  force  of  those  decisions  if 
they  should  be  followed,  but  argue  that  they  are  wrong 
in  principle,  opposed  to  the  better  authority,  especially 
in  view  of  our  constitutional  provisions  concerning  the 
amendment  and  repeal  of  laws,  and  that  they  should  be 
disre<j^arded  and  the  question  examined  anew.  We  do 
not  think  that  the  matter  is  one  justifying  such  a  course. 
The  first  deciision  on  the  subject  was  rendered  soon  after 
the  act  of  1871  went  into  eflfect,  and  fully  twenty  years 
ago.  Other  cases  have  followed  promising  a  steady  ad- 
herence to  the  doctrine  so  established.  That  doctrine 
based  the  construction  uniformly  placed  upon  the  statute 
throughout  its  history,  and  has  become  a  rule  of  property. 
{Gcisen  v.  ITeUhrichy  104  111.,  537,  Breese,  J.,  in  Castner  v. 
Wab'od,  83  111.,  171.)  Titles  have  been  settled  and  con- 
tentions set  at  rest  in  reliance  upon  the  rule.  Great 
miscliief  might  result  from  now  overturning  it,  while  even 
if  it  be  wrong  on  principle,  adherence  to  it  at  this  time 
can  work  no  harm.  In  New  York  and  Indiana — ^perhaps 
elsewhere — decisions  indicating  a  view  such  as  we  are 
now  asked  to  take  were  followed  by  the  enactment  of 
statutes  expressly  removing  married  women  from  the 
protection  theretofore  afforded  them  by  the  statute  of 
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limitations^  and  there  can  be  little  doubt  that  had  Pope 
V.  Hooper  been  otherwise  decided,  our  own  legislature 
would  long  ago  have  brought  the  law  into  the  condition 
in  which  that  case  actually  placed  it. 

Affibmbd. 


Joseph  S.  Wells  v.  Henry  Steckelberg. 

Filed  Noyeubbb  4, 1897.    No.  7113. 

I.  Estoppel  by  Deed.  One  who  in  a  representatiye  capacity  assumes 
to  sell  and  convey  to  another  the  entire  estate  in  land,  is  estopped 
as  against  the  purchaser  from  asserting  an  estate  in  his  own  right 
in  the  same  land,  and  this  although  the  first  sale  and  deed  were 
void. 


53  507 

63  608| 

,62  507 
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:  Quitclaim:  Ejectment.    A  mother  died  intestate  seized  of 

land  in  which  her  husband  took  an  estate  by  the  curtesy  and  her 
infant  son  the  remainder  in  fee.  The  father  applied  to  the  dis- 
trict court,  falsely  alleging  that  he  had  been  appointed  guardian 
of  the  son  and  obtained  license  to  sell  the  land.  In  the  petition  he 
averred  that  the  land  was  the  son's  and  alleged  other  facts  from 
which  an  estate  in  fee  in  possession  was  inferable.  He  sold  the 
land  under  the  license  and  in  the  deed  recited  that  he  was  guard- 
ian and  recited  all  the  proceedings  in  such  manner  as  to  make 
them  appear  valid.  The  deed  purported  to  convey  the  whole  es- 
tate and  also  the  right  of  "the  party  of  the  first  part,*'  to-wit,  the 
father.  Thereafter  the  father  executed  to  the  son  a  deed  of  quit- 
claim, and  the  son  on  reaching  his  majority,  and  during  the  father's 
lifetime,  brought  ejeciment  against  the  purchaser  at  guardian's 
sale,  claiming  that  such  sale  was  void.  Held,  (1)  That  the  father 
was  estopped  from  setting  up  his  life  estate  against  the  purchaser; 
(2)  that  the  estoppel  operated  equally  against  his  grantee  by  quit- 
claim; (3)  that  ejectment  being  a  possessory  action  the  son's  right 
of  action  must  be  traced  through  the  deed  to  the  current  life  es- 
tate, and  not  as  heir  to  the  remainder,  and  that  the  action  must 
therefore  fail. 


Rehearing  of  case  reported  in  50  Neb.,  670.    Judgment 
beloto  affirmed. 

Oeorge  G.  Bowmarty  Albert  &  ReedeVy  and  J.  A.  Ehrhardt^ 
for  plaintiff  in  error. 
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W.  W.  Young  and  Aliens  RoUnson  &  Reed,  contra. 

IBVINB,  O. 

This  ease  is  before  us  on  rehearing.  The  former  opin- 
ion, 50  Neb.,  670,  contains  a  statement  of  the  facts,  which, 
with  one  or  two  incidental  additions,  is  sufficient  for  the 
purposes  of  the  present  inquiry.  The  former  decision 
was  based  on  the  proposition  that  inasmuch  as  plaintiff's 
father,  John  B.  Wells,  had  never  been  appointed  guardian 
of  the  plaintiff,  there  was  no  jurisdiction  in  the  district 
court  of  Platte  county  to  grant  him  a  license  to  sell  the 
infant's  land.  Our  attention  is  now  for  the  first  time 
called  to  certain  facts  which  render  a  re-examination  of 
that  question  at  present  unnecegsary.  On  the  death  of 
plaintiff's  mother  the  law  did  not  cast  the  descent  imme- 
diately in  plaintiff.  Tie  then  took  an  estate  in  remainder, 
his  father  acquiring  an  estate  for  life  as  tenant  by  the 
curtesy.  Ejectment  is  a  possessory  action.  In  order  to 
recover  the  plaintiff  must  plead,  and  under  the  general 
issue  muvst  prove,  not  only  a  legal  estate  in  himself,  but  a 
present  right  of  possession.  Unless  both  facts  are  estab- 
lished the  defendant  prevails.  (Code  of  Civil  Procedure, 
sees.  626,  627;  Dale  v.  Humieinan^  12  Neb.,  221;  Staley  v. 
//oi/sf^Z,  35Neb.,  160;  Wa?iser  v.  L?/cas,  44  Neb.,  759;  George 
V.  MeCulIoughy  48  Neb.,  640.)  It  is  therefore  apparent 
that  plaintiff  could  not  prevail  in  this  case,  although  the 
guardian's  sale  were  absolutely  void,  unless  either  the 
father's  life  estate  had  determined  or  had  4n  some  way 
passed  to  the  plaintiff.  It  had  not  determined  by  the 
death  of  the  life  tenant;  but  in  order  to  show  that  it  had 
passed  to  the  plaintiff  there  was  introduced  in  evidence 
a  deed  of  quitclaim  from  John  B.  Wells  to  Joseph  S. 
Wells,  bearing  date  August  31,  1891.  This  operated 
merely  to  pass  such  estate  as  remained  in  the  father  at 
that  time.  Had  he  then  any  title  or  right  which  could  be 
asserted  against  the  defendant? 

Recurring  now  to  the  proceedings  and  sale  through 
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which  the  defendant  claims  title,  it  is  found  that,  in  the 
petition  for  license  to  sell,  John  B.  Wells  not  only  de- 
scribes himself  ajs  the  guardian  of  Joseph  S.  Wells,  duly 
appointed  by  the  probate  court  of  Platte  county,  but  he 
alleges  and  swears  that  Joseph  S.  Wells  is  the  owner  of 
the  land,  together  with  other  land  likewise  inherited  from 
the  mother.  Nothing  is  said  about  there  being  a  particu- 
lar estate  in  himself,  but  on  the  contrary  there  are  alle- 
gations concerning  rents  and  their  application  from  which 
it  is  directly  inferable  that  the  minor's  estate  was  one  in 
fee  simple  in  possession.  The  facts  from  which  John  B. 
Wells'  estate  by  the  curtesy  arose  are  not  alleged,  nor 
does  the  fact  appear  that  the  ostensible  guardian  was 
also  thjB  father  of  the  minor.  There  was  nothing  in  the 
record  to  notify  defendant  that  there  was  a  life  estate 
outstanding.  On  the  other  hand,  the  conduct  of  the  ten- 
ant of  that  estate  was  such  as  to  induce  the  belief  that 
there  was  not.  On  this  petition  a  license  was  obtained 
directing  the  sale  of  the  land,  not  of  an  expectancy 
therein.  The  report  showed  that  the  land  was  sold.  Fi- 
nally John  B.  Wells  conveyed  it  to  defendant — appar- 
ently the  fee,  certainly  not  merely  the  interest  of  Joseph 
S.  Wells,  unless  every  guardian's  deed  is  to  be  given  that 
limited  effect.  The  form  and  contents  of  this  deed  re- 
quire  notice.  It  opens  as  follows:  "This  indenture,  made 
this  3d  day  of  December,  A.  D.  1883,  between  John  B. 
Wells  as  guardian  of  Joseph  S.  Wells,  a  minor,  duly  ap- 
pointed by  the  probate  court  of  Platte  county,  state  of 
Nebraska,  party  of  the  first  part,  and  Henry  Steckelberg, 
of  Madison  county,  said  state,  party  of  the  second  part." 
Then  follow  recitals  of  all  the  proceedings,  from  which 
they  appear  valid  and  regular.  The  granting  part  of  the 
deed  is  as  follows:  "Now  this  indenture  witnesseth,  that 
the  said  John  B.  Wells,  guardian  as  aforesaid,  by  virtue 
of  the  premises  and  in  consideration  of  the  said  sum  of 
three  thousand  and  forty  dollars,  to  him  paid  by  the  said 
Henry  Steckelberg,  the  recipt  whereof  is  hereby  acknowl- 
edged^ has  granted,  bargained,  sold,  and  conveyed,  and  by 
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these  presents  does  grant,  bargain,  sell,  and  convey,  unto 
the  said  Henry  Steckelberg  and  to  his  heirs  and  assigns 
forever  the  said  land  [describing  it],  together  with  all 
and  singular  the  tenements,  hereditaments,  and  appur- 
tenances thereunto  belonging,  and  also  all  the  estate, 
right,  title,  interest,  property,  possession,  claim,  and  de- 
mand whatsoever  of  the  said  party  of  the  first  part  of,  in, 
and  to  the  same,  or  any  part  thereof."  The  deed  closes 
with  a  covenant  that  Wells  "took  the  oath  and  gave  the 
bond  by  law  required,  and  gave  public  notice  of  said  sale 
as  above  set  forth,  and  in  all  things  observed  the  require- 
ments of  the  law  and  of  said  orders  in  said  sale."  Note 
that  the  deed  recites  that  John  B.  Wells  was  the  duly 
appointed  guardian;  that  it  purports  to  convey  the  fee, 
without  reserving  or  excepting  any  particular  estate;  that 
to  the  grant  of  the  ward's  estate  is  added  an  express 
grant  of  the  title  of  the  "party  of  the  first  part,"  a  clause 
which  can  be  given  no  independent  effect  unless  as  con- 
veying John  B.  Wells'  title,  and  that  it  closes  with  a  cov- 
enant that  all  the  requirements  of  the  law  have  been 
observed. 

We  are  of  opinion  that  under  the  circumstances  John 
B.  Wells  was  estopped,  both  by  deed  and  en  paiSy  from 
setting  up  his  own  life  estate  against  the  defendant,  and 
that  the  estoppel  continued  as  against  his  grantee  by 
quitclaim.  There  is  in  the  deed  no  covenant  of  title  or 
(if  warranty,  but  to  create  such  an  estoppel  covenants 
seem  unnecessary.  As  said  by  the  supreme  court  of  the 
United  States,  reviewing  the  authorities  and  enforcing  an 
estoppel  under  somewhat  similar  facts:  "If  a  deed  bears 
on  its  face  evidence  that  the  grantors  intended  to  convey 
and  the  grantee  expected  to  become  invested  with  an 
estate  of  a  particular  description  or  quality,  and  that  the 
bargain  had  proceeded  upon  that  footing  between  the 
parties,  then,  although  it  may  not  contain  any  covenants 
of  title  in  the  technical  sense  of  the  term,  still  the  legal 
oi>eration  and  effect  of  the  instrument  will  be  as  binding 
upon  the  grantors  and  those  claiming  under  them,  in 
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respect  to  the  estate  thus  described,  as  if  a  formal  cov- 
enaut  to  that  effect  had  been  inserted/'  (Van  Renssalaer 
V.  Kearneyy  11  How.  [U.  S.],  297.) 

That  an  estoppel  arises  against  the  assertion  of  a  right 
in  oneself  by  reason  of  a  conveyance  made  in  a  represent- 
ative capacity,  see  Poor  v.  Robinson^  10  Mass.,  131.  In 
that  case  a  release  was  made  by  executors  purporting  to 
act  under  a  power  in  the  will.  The  power  did  not  in  fact 
extend  to  the  estate  in  question,  and  the  court  held  that 
the  release  wajs  void.  But  it  happened  that  the  execu- 
tors were  also  heirs,  and  the  court  further  held  that  as 
such  they  were  estopped  from  setting  up  title  as  against 
the  release  they  had  made  as  executors.  (See,  also.  Little 
V.  Oiks,  25  Neb.,  313.)  The  present  right  of  the  plaintiff 
depends  not  on  his  inheritance  of  the  remainder,  but  on 
his  father's  conveyance  to  him  of  his  life  estate.  This 
the  father  and  those  claiming  under  him  are  estopped 
from  setting  up  as  against  the  prior  conveyance  by  the 
ftither  to  the  defendant.    It  follows  that  the  judgment  of 

the  district  court  is 

Affibmed. 

Post,  0.  J.,  not  sitting. 


Francis  N.  Gibson,  appellant,  v.  William  S.  Hamble- 
ton ET  AL.,  Impleaded  with  Simeon  Eector,  ap- 
pellee. 

Filed  Novembeb  18,1897.    No.  7418. 

1.  IiiabUity  of  Purcliaser  Who  Assumes  Mortg^ag^e.     A  purchaser  of 

real  estate  who  covenants  to  pay  and  satisfy  a  mortgage  upon  the 
property  conveyed,  is  personally  liable  to  the  mortgagee,  in  an  ac- 
tion of  foreclosure,  for  any  deficiency  remaining  after  the  pro- 
ceeds of  the  mortgaged  property  shall  have  been  exhausted. 

2,  :  Bescission.     After  notice  of  such  covenant  and  assent  thereto 

by  the  mortgagee  his  right  of  action  thereon  cannot  be  divested  by 
|i  voluntary  rescission  thereof  by  the  contracting  parties, 


602  NEBRASKA  BEPORTS.  [Vol.52 


Qlbson  y.  Hambleton. 


Appeal  from  the  district  court  of  Cass  county.  Heard 
below  before  Chapbian,  J.    Reversed. 

Wooley  d  Gibson^  for  appellant. 

Byron  Clarkj  and  C  A.  RawlSy  contra. 

Post,  C.  J. 

This  was  an  action  in  the  district  court  for  Cass  county 
to  foreclose  a  certain  mortgage  executed  by  William  S. 
Hambleton  and  wife  to  Jonathan  Chase,  and  by  the  latter 
assigned  to  the  plaintiflT,  Francis  N.  Gibson.  In  addition 
to  the  decree  of  foreclosure  sought  there  was  a  prayer  for 
a  deficiency  judgment  against  the  appellee,  Simeon  Rector, 
a  subsequent  purchaser  of  the  mortgaged  premises,  who 
had,  as  alleged,  for  a  sufficient  consideration  assumed  and 
exj)i^essly  agreed  to  pay  and  satisfy  the  plaintiff's  mort- 
gage. The  only  issue  presented  by  the  pleadings  related 
to  the  personal  liability  of  Rector  as  to  which  there  was 
a  finding  and  judgment  for  the  defendant,  and  from  which 
the  plaintiff  has  prosecuted  an  api>eal  to  this  court  The 
answer  of  Rector,  so  far  as  material  to  the  issue  stated,  is 
as  follows:  "Comes  now  the  said  Simeon  Rector  and  for 
his  separate  answer  to  the  petition  filed  in  this  cause, 
says:  ♦  ♦  ♦  He  denies  that  William  S.  Hambleton 
and  Clara  Hambleton  ever  made  a  conveyance  to  this 
answering  defendant  of  said  premises  by  warranty  deed, 
and  alleges  that  the  title  to  said  premises  never  vested  in 
him  by  any  pretended  conveyance  so  made  by  them.  *  * 
He  alleges  the  fact  to  be  that  any  contract  that  waB  ever 
made  between  this  answering  defendant  and  William  S. 
Hambleton  and  Clara  Hambleton  concerning  the  prem- 
ises in  question,  was  duly  rescinded  upon  a  valuable  con- 
sideration and  the  right  in  law  and  equity  of  Francis  N. 
Gibson,  plaintiff,  in  the  premises  remain  unaffected  by 
any  act  of  this  answering  defendant.  He  denies  each  and 
ever^  allegation  in  said  petition  contained  except  such 
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as  hereby  specifically  admitted."  The  reply  was  a  gen- 
eral denial. 

That  Rector  purchased  the  mortgaged  property  from 
Hambleton  and  took  from  his  said  grantor  a  warranty 
deed,  in  which  was  recited  his  agreement  to  pay  and  sat- 
isfy the  said  mortgage  is  a  proposition  not  controverted 
in  this  court  It  appears,  however,  that  he,  Rector,  subse- 
quently sold  said  premises  to  one  Mutz,  to  whom,  at  his 
request,  Hambleton  and  wife  executed  a  deed  upon  the 
surrender  of  the  conveyance  first  above  described,  said 
instrument  not  having  been  filed  for  record.  It  was  fur- 
ther claimed  by  Rector  that  he  did  not  agree  with  Ham- 
bleton to  assume  the  mortgage,  and  that  he  was  not  aware 
of  the  condition  to  that  effect  in  his  deed  until  about  the 
time  of  the  conveyance  to  Mutz,  six  months  later,  at  which 
time  he  surrendered  his  said  deed  to  Hambleton^  who,  for 
the  consideration  of  one  dollar,  conveyed  the  mortgaged 
premises  direct  to  Mutz.  There  is  no  charge  of  fraud  or 
mistake  in  the  purchase  of  the  property  or  in  the  execu- 
tion of  the  deed  by  Hambleton,  and  the  alleged  rescis- 
sion was  at  most  the  voluntary  act  of  the  parties  thereto. 
The  covenant  here  relied  upon  was  made  for  the  benefit 
of,  and  with  the  knowledge  and  express  approval  of 
Chase,  the  mortgagee,  whose  right  of  action  immediately 
vested,  and  will  not  be  defeated  by  a  subsequent  volun- 
tary agreement  of  the  parties  to  the  conveyance.  {Bds- 
sett  V.  Hughes,  43  Wis.,  319;  Hare  v.  Murphy,  45  Neb.,  809; 
1  Jones,  Mortgages,  763,  et  seq.) 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings  therein  not  in- 
consistent with  this  opinion. 

Retbrsed. 
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Henry  McKee  et  al.  v.  John  M.  Bainter. 

b£  ao4|  Filed  Novekbeb  18,1897.    No.  7459. 

67    M4 

1.  Bales:  Deliysby.    B.  sold  a  car  of  wheat  to  M.,  which  by  agreein«it 

waa  to  be  delivered  on  the  car  at  B-'s  place  of  business,  M.  agreeing 
to  accept  B/s  weight  and  prade.  Held,  That  B.,  by  deliYering  the 
wheat  in  the  car  at  his  place  of  business,  causing  it  to  be  consigned 
to  M.,  and  surrendering  it  to  the  railway  comiuuiy,  fully  com- 
pleted his  contract. 

2.  Trial  to  Court:  Brro.nejus  Admission  of  Evidence:  Review.    This 

court  will,  in  a  case  tried  to  the  court  without  the  assistance  of  a 
Jury,  presume  that  the  district  court  considered  and  gave  effect  to 
proper  evidence  only;  and  if  there  is  sufficient  evidence  to  sus- 
tain the  finding  made,  the  Judgment  will  not  be  set  aside  because 
of  error  in  the  admission  of  ev'dsnce. 

3.  Sales:  Evid£.\(  e  of  D:  l'.vkuv.      Evidence  examined  and  held  to  sus- 

tain the  finding  of  the  district  court. 

Error  from  the  district  court  of  Saline  county.  Tried 
below  before  ITastings,  J.     Affirmed. 

F.  I.  Fo88  and  W.  R.  MatsoUy  for  plaintiffB  in  error. 

Hastings  d  McOintie  and  A.  8.  Sands,  contra. 

Post,  0.  J. 

In  the  district  court  of  Saline  county  John  M.  Bainter 
sued  McKee  &  Warner,  copailners,  alleging  in  his  i)eti- 
tion  that  he  had  sold  and  delivered  to  them  a  car  of  wheat 
containing  646  bushels  and  50  pounds,  at  52^  cents  per 
bushel,  amounting  to  $333.10,  of  which  sum  the  defend- 
ants had  paid  $195  only,  and  claimed  a  judgment  for  the 
balance  of  $138.10.  The  defense  was  that  the  car  con- 
tained only  373  bushels  and  40  pounds  of  wheat,  for 
which  the  defendants  had  fully  paid.  A  jury  was  waived 
by  the  parties  and  a  trial  had,  resulting  in  a  finding  and 
judgment  for  Bainter  for  the  amount  claimed,  and  which 
it  is  sought  to  reverse  by  means  of  this  proceeding. 

1,  The  first  aseignment  of  error  is  in  effect  that  the 
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evidence  does  not  sustain  the  finding  of  the  trial  court 
By  the  contract  between  the  parties  the  car  of  wheat 
was  to  be  delivered  to  the  plaintiffs  in  error  on  the  rail- 
road track  at  Dorchester,  Bainter's  place  of  business. 
The  plaintiffs  in  error  were  in  business  at  Crete,  nine 
miles  east  of  Dorchester,  the  two  places  being  connected 
by  the  Burlington  railway.  The  plaintiffs  in  error  were 
to  take  Bainter^s  weights  and  grades.  The  evidence  on 
behalf  of  Bainter  shows  that  he  purchased  and  placed  in 
a  car  at  Dorchester  646  bushels  and  50  pounds  of  wheat, 
sealed  said  car,  caused  it  to  be  billed  to  the  plaintiffs  in 
error  at  Crete,  and  surrendered  possession  of  the  car  to 
the  railway  for  transportation.  In  other  words,  the  evi- 
dence sustains  the  finding  of  the  court  that  Bainter  de- 
livered to  the  plaintiffs  in  error  at  Dorchester,  on  the  car, 
646  bushels  and  50  pounds  of  wheat,  in  accordance  with 
the  terms  of  the  contract  between  the  parties. 

It  is  true  that  the  evidence  on  behalf  of  the  plaintiffs 
in  error  tends  to  show  that  some  three  days  after  its 
shipment  they  caused  the  wheat  to  be  weighed  and  it 
fell  short  of  the  amount  above  mentioned;  but  the  de- 
livery took  place  at  Dorchester  in  pursuance  of  the  con- 
tract between  the  parties;  and  if  the  car  when  turned 
over  to  the  railway  company,  consigned  to  the  plaintiffs 
in  error,  contained  64§  bushels  and  50  pounds  of  wheat, 
then  the  delivery  of  that  amount  of  wheat  was  then  and 
there  complete;  and  if  it  be  true  that  the  car  when  it 
reached  its  destination  did  not  contain  the  amount  of 
wheat  shipped,  defendant  in  error  is  not  required  to  make 
good  the  loss.  He  had  performed  his  contract  when  he 
placed  the  wheat  in  the  car  at  Dorchester  and  surren- 
dered it  to  the  railway  company  for  transiwrtation,  prop- 
erly billed  to  the  plaintiffs  in  error. 

2.  There  are  numerous  complaints  in  the  brief  as  to 
the  action  of  the  district  court  in  admitting  testimony 
on  the  trial.  But  where  a  jury  is  waived  and  the  case  is 
tried  to  the  court,  its  judgment  will  not  be  reversed  on 
account  of  the  admission  of  incompetent,  immaterial,  or 
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irrelevant  evidence,  provided  the  finding  is  supported 
by  suflaeient  material  and  competent  evidence.    {BUbif  v. 
Toumsend,  29  Neb.,  220;    Ward  v.  Parlin,  30  Neb.,  376; 
King  v.  Murphy^  49  Neb.,  670.) 
The  judgment  of  the  district  court  is 

Affirmed. 


Joseph  A.  Eimb,  appbi^lant,  v.  Frank  E.  Jesse  bt  aiw, 

APPELLEES. 
FnJCD  NoYEMBBB  18, 1897.    No.  7562. 

1.  Pleadings:  Methods  op  Attack:  Judgment.    The  proper  and  or- 

derly course  of  attack  on  a  defectiye  petition  or  answer  under  the 
provision  of  the  Code  of  Ciyll  Procedure,  is  by  motion  to  make 
more  definite  and  certain,  to  strike  out,  or  by  demurrer,  as  to 
reach  the  claimed  defect  may  require;  but  under  section  440  of 
said  Code,  which  is  as  follows:  ''Where,  upon  the  statements  in 
the  pleadings,  one  party  is  entitled  by  law  to  Judgment  in  his  fa- 
vor, judgment  shall  be  so  rendered  by  the  court,  though  a  verdict* 
has  been  found  against  such  party," — ^a  motion  for  judgment  on 
pleadings  may  be  interposed  before  trial  or  at  any  time  during  the 
course  of  the  pleadings,  and  if  sustained  and  the  pleading  at- 
tacked is  open  to  the  objections  urged  against  it,  the  ruling  will 
not  be  reversed  on  the  ground  that  such  a  motion  was  not  proper 
or  allowable. 

2.  Alteration  of  Mortgage.    A  material  alteration  of  a  mortgage  with- 

out the  consent  of  the  mortgagor  renders  it  void.     (Pereau  v.  Fred- 
erick,  17  Neb.,  117.)  • 

8. :  Effect  on  Note.    The  material  alteration  of  a  mortgage  by 

which  it  is  avoided  does  not  avoid  a  note  or  evidence  of  the  debt 
for  the  payment  of  which  it  is  the  security. 

Appeal  from  the  district  court  of  Box  Butte  county. 
Heard  below  before  Bartow,  J.    Modified. 

R.  C.  Noleman  and  Chas.  T.  Jenkins^  for  appellant. 

'William  Mitchell^  contra. 

Harrison,  J. 

July  26,  1894,  the  appellant  commenced  this  action  in 
the  district  court  of  Box  Butte  county,  alleging  in  the 
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petition  filed  that  Frank  E.  Jesse  executed  and  delivered 
to  him  on  December  16,  1892,  a  promissory  note  in  the 
sum  of  f440,  due  one  year  after  date,  and  to  secure  pay- 
ment of  the  debt  evidenced  by  the  note,  executed  and 
delivered  to  appellant  a  mortgage  in  which  it  was  in- 
tended to  describe  and  render  liable  to  the  lien  the  north- 
west quarter  of  section  4,  townsliip  25,  range  47,  in  Box 
Butte  county,  Nebraska;  that  the  note  and  mortgage 
were  prepared  in  the  office  of  and  by  an  attorney  at  law 
and  notary  public  in  Alliance,  Box  Butte  county,  he 
having  been  employed  by  the  parties  for  such  purpose; 
that  in  writing  the  mortgage  a  mistake  occurred  in  the 
description  of  the  land  therein,  by  which  it  was  located 
in  township  24  instead  of  in  township  25,  its  true  location, 
and  as  it  was  intended  to  and  should  have  appeared  in 
the  mortgage;  that  the  mortgage  as  written  and  exe- 
cuted was  on  December  19,  1892,  duly  recorded  in  the 
proper  office.  It  was  further  pleaded  that  at  a  date  sub- 
sequent to  the  reception  by  the  appellant  of  the  mortgage 
and  its  record,  he  discovered  that  the  mistake  in  the 
description  of  the  land  had  been  made,  and  the  steps  then 
taken  by  him  we  will  give  in  the  words  of  the  petition, 
as  follows: 

"This  plaintiff  went  at  once  to  the  said  W.  G.  Simon- 
son,  who  drew  the  mortgage  as  set  out  in  this  petition, 
and  asked  him,  as  the  agent  of  the  parties  and  as  an 
attorney  at  law,  what  was  best  to  be  done  in  the  matter, 
and  thereupon  the  said  W.  G.  Simonson  advised  and  said 
that  he  was  the  agent  of  both  parties  to  draw  up  said 
mortgage,  and  that  it  was  to  be  correct,  and  to  convey 
by  mortgage  another  tract  of  land,  and  the  said  W.  G. 
Simonson  then  corrected  said  mortgage  to  read  'township 
*  25,^  as  was  intended  that  it  should  read,  instead  of  *town- 
ship  24,'  as  it  by  mistake  did  read. 

"10.  The  said  plaintiff,  acting  in  good  faith  and  relying 
on  the  validity  of  said  correction,  at  once  had  said  mort- 
gage recorded  as  the  same  was  after  being  corrected,  in 
manner  and  form  as  heretofore  set  out  in  this  petition. 
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Said  recorded  mortgage  as  recorded  at  this  time,  to-wit, 
June  14,  1893,  was  duly  recorded  in  Book  14  of  the  mort- 
gage record  of  Box  Butte  county,  Nebraska,  at  page  8, 
and  remains  of  record  to  this  date.  He  relied  wholly  on 
the  ability  of  W.  G.  Simonson  as  an  attorney,  and  on  his 
statements  that  he  was  agent  for  both  parties  and  had  a 
light  to  correct  said  mortgage;  and  that  it  was  corrected 
not  by  the  request  of  plaintiff,  but  by  the  consent  of 
plaintiff,  relying  on  the  statements  of  W.  G.  Simonscm 
that  he  was  the  agent  of  Frank  Jesse,  and  if  there  was  a 
wrong  done  in  this  matter  it  has  been  done  by  the  agent 
of  Frank  Jesse,  as  this  petitioner  believes." 

It  was  further  pleaded  that  Frank  E.  Jesse  intermar- 
ried with  the  daughter  of  one  Frank  Bauer,  Sr.,  and 
afterward,  and  also  subsequent  to  the  time  Frank  B. 
Jesse  had  ascertained  the  fact  of  the  mistake  in  the  de- 
scription of  land  in  the  mortgage,  he  conveyed  the  real 
estate,  which  it  was  intended  should  have  been  included 
in  the  mortgage,  to  Frank  Bauer,  Sr.,  who  was  then 
the  father-in-law  of  the  said  Frank  E.  Jesse,  the  con- 
sideration for  such  transfer  stated  in  the  conveyance  be- 
ing $1,000;  that  in  fact  there  was  no  consideration  passed 
between  the  son-in-law  and  the  father-in-law;  the  con- 
veyance was  but  a  pretension  and  the  sale  pursuant  to 
which  it  purported  to  be  executed  was  a  sham  and  unreal. 

The  prayer  of  the  petition  was  for  a  reformation  of  the 
mortgage  and  its  foreclosure.  A  demurrer  to  the  peti- 
tion was  filed  for  the  defendant  Bauer,  but  it  seems  not 
to  have  received  any  further  notice.  The  record  does 
not  disclose  that  it  was  ever  presented  to  the  court  oH 
passed  on. 

For  Frank  E.  Jeese  and  his  wife,  of  defendants,  there 
was  filed  the  following  motion:  "Comes  now  the  defend- 
ants Frank  E.  Jesse  and  Mrs.  Frank  E.  Jesse  and  move 
the  court  for  judgment  of  cancellation  of  mortgage  in 
above  entitled  case,  and  that  same  be  declared  void  and 
fraudulent,  for  the  reason  that  plaintiff  admits  and 
pleads  in  his  petition  that  mortgage  upon  which  this 
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action  is  brought  is  not mortgage  executed  by  Frank 

E.  Jesse,  but  one  that  was  changed  so  as  to  conform  to 
ideas  and  understanding  of  W.  G.  Simonson,  a  notary 
public,  who  executed  first  mortgage." 

Of  the  action  taken  on  this  motion  there  is  the  follow- 
ing journal  entry:  "Now  on  this  19th  day  of  September, 
1894,  this  cause  came  on  to  be  heard  on  motion  of  defend- 
ants Frank  E.  Jesse  and  Mrs.  Frank  E.  Jesse,  first  name 
unknown,  for  judgment  on  pleadings,  a  cancellation  of 
mortgage  in  this  case,  and  that  same  be  declared  void. 
Whereupon  the  plaintiff  was  allowed  to  amend  his  peti- 
tion instanter,  but  plaintiff  asking  for  more  time,  he  was 
allowed  until  September  20,  1894,  to  amend  Ids  petition. 

"September  21,  1894,  the  above  motion  of  defendants 
Jesse  is  sustained  and  mortgage  and  note  involved  in 
this  case  is,  and  the  same  is  hereby,  considered  and  ad- 
judged by  the  court,  after  being  fully  advised  in  the 
matter,  to  be  null  and  void,  and  note  and  nuortgage  is 
hereby  cancelled.  Plaintiff  excepts  and  is  given  forty 
days  to  file  his  bill  of  exceptions." 

It  is  argued  that  a  motion  for  judgment  on  the  plead- 
ings could  not  be  interposed  and  entertained  at  the  stage 
of  the  proceedings  at  which  it  was  filed  and  presented 
in  the  case  at  bar,  that  the  only  proper  and  allowable 
method  to  make  such  an  attack  was  by  demurrer.  In 
the  case  of  Hedges  v,  Roacliy  16  Neb.,  673,  it  was  stated: 
"After  ♦  ♦  ♦  answer  was  filed  the  plaintiff  moved 
for  judgment  non  obstante^  and  the  overruling  of  his  mo- 
tion he  assigns  as  the  first  error.  It  was  no  doubt  the 
law  and  the  practice,  under  the  old  system  in  courts  of 
equity,  that  at  a  certain  stage  of  the  case  the  plaintiff 
could  have  it  set  down  for  argument  on  bill  and  answer, 
and  when  upon  such  argument  it  appeared  to  the  court 
that  the  plaintiff's  cause  of  action  was  undenied  either 
at  law  or  in  fact,  a  decree  would  be  rendered  for  the  plain- 
tiff. This  practice  has,  I  think,  been  superseded  under 
the  Code  by  tiiat  of  demurrer  to  the  answer,  motion  for 
order  requiring  defendant  to  make  his  answer  more  defi- 
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nite  and  certain,  and  motions  ta  strike  the  answer  from 
the  files  as  frivoloua  Some  one  of  these  will  in  each 
ease  be  found  to  fnmish  the  appropriate  remedy  against 
a  faulty  answer.  So  that,  in  the  absence  of  authorities, 
this  point  cannot  be  sustained."  And  in  the  syllabus  to 
the  opinion  it  was  said  on  this  subject:  "The  overruling? 
by  the  district  court  of  a  motion  by  the  plaintiff  for  judg- 
ment turn  obstante  the  defendants  answer,  sustained;  such 
motion  not  being  in  accordance  with  CJode  practice." 

In  Simons  v.  SotoardSy  29  Neb.,  487,  wherein,  before  a 
justice  of  the  peace,  after  bill  of  particulars  and  answ«" 
thereto,  the  plaintiff  in  the  action  made  a  motion  for 
judgment  on  the  pleadings,  which  was  sustained  by  the 
justice  and  judgment  rendered,  which  on  error  to  a  dis- 
trict court  was  affirmed,  on  review  in  error  proceedings 
to  this  court  it  was  stated  in  the  opinion:  "It  is  objecied 
that  the  justice  rendered  judgment  on  the  pleadings, 
which  it  is  claimed  he  had  no  authority  to  do.  It  is  true 
that  a  demurrer  to  a  pleading  is  unauthorized  in  an 
action  before  a  justice  of  the  peace,  yet  where  an  in 
sufficient  defense  is  set  up  in  writing  to  a  bill  of  particu- 
lars that  state  a  cause  of  action,  and  the  case  is  submit- 
ted to  the  justice  on  the  pleadings,  he  may  decide  as  to 
the  sufficiency  of  such  answer,  and  if  he  hold  that  it  fails 
to  state  a  defense,  and  no  effort  is  made  to  amend  the 
same,  he  may  render  judgment  on  the  pleadings." 

In  Hedges  v.  Roachj  16  Neb.,  673,  where  on  the  trial  the 
plaintiff  moved  for  judgment,  notwithstanding  the  an- 
swer, it  was  held  that  the  motion  was  properly  overruled, 
the  ordinary  procedure  being  to  demur  to  the  answer,  and 
thus  test  its  sufficiency  before  the  expense  of  summoning 
witnesses  was  incurred,  and  this,  we  think,  is  the  correct 
mode  of  procedure,  but  it  was  not  intended  to  supersede 
the  practice  which  prevails  to  some  extent  of  submitting 
cases  on  the  pleadings. 

In  the  case  of  Hvmboldt  Mining  Co.  v.  American  Mfg.j 
Mining  d  Milling  Go.  in  the  circuit  court  of  appeals  (62 
Fed.  Bep.,  356),  the  cause  of  action  was  based  on  the 
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guaranty  by  a  corporation  formed  under  the  laws  of  Ohio 
of  the  contract  of  another  corporation  for  the  erection  of 
a  mining  plant.  In  the  answer  one  of  the  defenses  inter- 
posed was  that  the  Ohio  corporation  had  no  power  to 
enter  into  the  pretended  agreement  of  guaranty;  hence  it 
was  ultra  vires.  A  reply  was  filed  which  had  no  bearing 
on  this  particular  defense.  Prior  to  answer  a  demurrer 
to  the  petition  was  filed  on  which  it  was  stated  in  the 
opinion  there  seemed  to  have  been  no  ruling.  After  the 
answer  and  reply  were  filed,  one  of  the  defendants  made 
a  motion  for  judgment  on  the  pleadings,  which  was  sus- 
tained. The  court  observes  in  the  course  of  the  decision : 
"The  question  in  the  case  is  whether  the  averment  of  the 
petition  in  reference  to  the  corporate  character  of  the 
iron-works  company,  read  in  the  light  of  the  corporation 
laws  of  Ohio,  shows  the  guaranty  sued  on  to  be  in  excess 
of  the  powers  of  the  company."  It  was  determined  that 
the  power  did  not  exist,  and  with  reference  to  the  right 
of  the  court  to  grant  the  motion  it  was  said:  "Section 
5328  of  the  revised  statutes  [of  Ohio]  provides  that 
'When  upon  the  statement  in  the  pleadings,  one  party 
is  entitled  by  law  to  judgment  in  his  favor,  judgment 
shall  be  so  rendered  by  the  court,  although  a  verdict  has 
been  found  against  such  party.'  It  was  in  accordance 
with  this  section  that  the  court  below  entered  the  judg- 
ment here  complained  of.  The  contention  on  behalf  of 
the  plaintiff  is  that  this  section  applies  only  after  a 
verdict  has  been  rendered,  and  that  until  then  the  court 
has  no  power  to  enter  judgment.  There  is  no  such  limi- 
tation in  the  words  of  the  section,  and  it  would  seem  to 
be  absurd  that  when,  upon  the  statements  of  the  parties 
to  the  pleadings,  one  or  the  other  is  entitled  to  judg- 
ment, the  court  should  go  through  the  useless  ceremony 
of  submitting  to  a  jury  immaterial  issues  in  order  to 
enter  judgment  upon  the  pleadings  without  regard  to 
the  verdict." 

We  believe  that,  as  was  stated  in  Hedges  v.  Roachy  supra j 
the  proper  practice  under  the  Code  requires  that  an  attack 
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on  a  defective  pleading,  petition,  answer,  etc.,  should  be 
by  motion  or  demnrrer,  as  the  nature  of  the  defect  would 
s<»eni  to  suggest.  It  will  be  noticed  that  the  writer  of 
that  opinion  closes  what  is  therein  written  on  the  subject 
with  the  remark  that  "in  the  absence  of  authorities  tliis 
point  cannot  be  sustained,"  thus  probably  placing  the 
conclusion  announced,  to  some  extent,  at  least,  on  the  lack 
of  authorities  to  the  contrary  effect. 

The  opinion  in  Simons  v.  SowardSy  supra,  holds  that  mo- 
tion for  judgment  on  the  pleadings  before  a  trial  or  ver- 
dict is  allowable;  and  the  one  in  the  Humboldt  Mining  Co. 
r.  American  iffy.,  Mining  d  Milling  Co.  is  to  the  effect  that 
such  a  motion  is  within  the  spirit,  reason,  and  letter  of  the 
Oode.  Section  440  of  our  Code  of  Civil  Procedure  is  sls 
follows:  "Where,  upon  the  statements  in  the  pleadings^ 
one  party  is  entitled  by  law  to  judgment  in  his  favor, 
judgment  shall  be  so  rendered  by  the  court,  though  a 
verdict  has  been  found  against  such  party."  This,  it 
will  be  noticed  by  comparison,  is  identical  in  meaning, 
if  not  entirely  so  in  terms,  with  that  of  the  Ohio  section, 
supra,  under  cH>nsideration  in  the  decision  to  which  we 
have  last  herein  referred.    We  are  satisfied  that  a  mo- 

• 

tion  for  judgment  on  the  pleadings  may  be  interposed 
before  trial  or  vei-ilict  or  during  the  course  of  the  plead- 
ings, and  if  the  party  whose  pleading  is  attacked  does 
not  desire  to  amend,  and  on  submission  to  the  court  the 
motion  is  sustained,  if  it  further  appears  that  the  plead- 
ing was  oi>en  to  the  objection  urged  against  it,  the  judg- 
ment of  the  coui-t  wliich  followed  a  favorable  ruling  on 
the  motion  will  not  be  revei*sed  on  the  ground  that  such 
a  motion  was  not  proper  or  allowable  under  the  rules  of 
practice. 

Another  question  which  arises  is,  was  it  disclosed  by 
the  petition  that  there  had  been  a  material  alteration  of 
the  mortgai;.^  sought  to  be  foreclosed?  To  this  we  think 
that  the  answer  unwt  be  in  the  affirmative.  It  was  set 
forth  in  the  petition  that  there  was  a  mistake  in  the  de- 
scription in  the  mortgage  of  the  real  estate  which  it  was 
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intended  to  render  liable  as  security  for  the  payment  of 
a  debt  of  the  mortgagor,  by  which  such  property  was 
practically  omitted  from  the  instrument, — ^was  not  de- 
scribed therein.  The  mortgagee,  after  the  delivery  of 
the  instrument  to  him  and  its  record,  discovered  the  mis- 
take, returned  with  it  to  the  draughtsman,  and  in  reli- 
ance on  his  assertion  that  he  was  the  agent  of  both  par- 
ties to  draw  the  mortgage,  and  a&  such  could  correct 
any  mistakes  which  had  occurred  during  the  perform- 
ance of  such  work,  procured  or  allowed  him  to  change 
the  instrument  in  a  material 'portion  of  its  description  of 
land.  From  these  statements  in  the  petition  it  was  clear 
that  the  mortgage  had  been  avoided  by  the  actions  of 
the  mortgagee  and  the  draughtsman  and  could  not  be 
enforced.  In  Pereau  v.  Fredericky  17  Neb.,  117,  a  case 
very  much  in  point,  it  was  held:  "Where  the  description 
of  mortgaged  premises  was  altered  without  the  assent 
of  the  mortgagor,  after  the  execution  of  the  mortgage, 
held,  that  the  mortgage  was  void  even  in  the  hands  of  a 
b(ma  fide  holder."  The  altered  mortgage  could  not  be 
foreclosed  or  reformed.  {Marcy  v.  Dunlapj  5  Lans.  [N.  Y.], 
365.)  It  follows  that  the  trial  court  did  not  err  in  sus- 
taining the  motion  for  judgment  on  the  pleadings  and 
declaring  the  mortgage  in  suit  void ;  but  it  went  further 
and  also  adjudged  the  note  void,  the  payment  of  which 
it  was  the  purpose  of  the  mortgage  to  secure.  In  this 
last  the  court  erred.  In  this  state  a  mortgage  is  but  an 
incident  to  the  note  or  debt, — a  security  for  its  payment. 
And  while  it  is  true  that  if  the  note,  the  payment  of 
which  is  secured  by  a  mortgage,  is  materially  altered  and 
thereby  avoided,  the  mortgage  is  i*endered  unenforceable, 
it  does  not  follow  that  a  material  alteration  of  a  mort- 
gage and  its  consequent  annulment  also  renders  the  debt, 
the  payment  of  which  is  secured  by  it,  incapable  of  col- 
lection or  any  instrument  by  which  the  debt  is  evidenced 
void.  The  indebtedness  oi?  instrument  evidencing  its 
existence  is  or  testifies  to  a  personal  obligation  of  the 
debtor  for  the  enforcement  of  which  the  creditor  may 
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proceed  against  the  debtor  in  a  i)ersonal  action,  or  the 
mortgage  may  be  foreclosed  and  the  property  described 
therein  subjected  to  the  payment  of  the  debt. 

These  are  existing,  different,  and  concurrent  remedies, 
and  subject  to  some  restrictions;  either  may  be  re- 
sorted to  at  any  time  for  the  enforcement  of  the  payment 
of  the  debt,  the  restrictions  not  going  to  the  validity  or 
existence  of  the  debt,  or  the  substance  of  an  action  for 
enforcement,  but  to  tlie  prosecution  of  both  remedies  at 
the  same  time.  The  destruction  or  avoiding  of  the  mort- 
gage, the  incident  to  the  debt,  or  evidence  of  it,  does  not 
carry  with  it  the  principal  obligation,  if  it  remains  un- 
altered. 

It  follows  from  the  conclusions  announced  that  the 
judgment  of  the  court,  insomuich  as  it  adjudged  the 
mortgage  void,  will  be  affirmed,  and  to  the  extent  it  de- 
clared the  note  void  will  be  reversed. 


Judgment  ACCX)Bi>iNGiiY. 


&aS   014 
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ts»  6M  John  V.  Parweill.,  Jr.,  v.  Chicago,  Rock  Island  & 

Pacific  Railroad  Company. 

Filed  November  18,1897.    No.  7506. 

1.  Instractions:  New  Trial:  Assignments  of  Errob.    If  there  are  no 

assignments  of  error,  in  the  motion  for  a  new  trial,  of  the  giving 
of  certain  in&trucLions,  objections  to  such  instructions  will  not 
be  reviewed  in  the  £:upreme  court. 

2.  Eminent  Domain:  Citt  Lots:  Daitages:  Evr fence.    In  condemna- 

tion proceedings  it  appeared  that  the  real  estate  involved  consisted 
of  lots  so  located  in  the  city  that  they  were  mainly  suitable  for 
residence  purposes;  and  further,  they  were  low  groimd,  and  to 
make  them  entirely  fit  for  "residence  lots*'  it  would  be  necessary 
to  fill  them  with  earth  to  grade.  Held,  That  the  amount  of  ex- 
pense which  would  necessarily  be  incurred  in  filling  the  lots  to 
grade  and  thus  fitting  them  for  a  useful  purpose  waa  a  proper  sub- 
ject of  inquiry  on  the  trial. 
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Farwell  v.  Chicago,  R.  L  &  P.  R.  Co. 

Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Hall,  J;    Reversed. 

Cornish  &  Ijamby  and  TibbetSy  Morey  d  Ferris^  for  plaintiff 
in  error. 

L.  W.  Billingsley  and  R.  J.  Qreendj  contra. 

Harrison,  J. 

During  the  month  of  March,  1892,  the  railroad  com- 
pany, defendant  in  error  herein,  instituted  condemnation 
proceedings  in  the  county  court  of  Lancaster  county, 
whereby  it  sought  to  have  appraised  and  to  appropriate 
to  its  use  certain  lots  situate  in  the  city  of  Lincoln  and 
which  belonged  to  the  plaintiff.  The  appraisers  ap- 
pointed assessed  the  plaintiff's  damages  at  the  sum  of 
|2,200.  From  this  determination  of  the  matters  involved, 
the  plaintiff  appealed  to  the  district  court,  where  in  a  trial 
to  the  court  and  a  jury  he  was  accorded  a  verdict  and 
judgment  in  a  like  amount.  He  presents  the  case  to  this 
court  for  review. 

It  is  urged  that  certain  stated  instructions  of  the  court 
to  the  jury  were  erroneous.  There  was  no  assignment  of 
error  in  relation  to  either  of  the  instructions  to  which 
reference  is  made  in  the  brief,  in  the  motion  for  a  new 
trial;  hence,  the  alleged  errors  cannot  be  reviewed  here. 
{Schreckengdst  v.  Ealy^  16  Neb.,  510;  Omahaj  N.  &  B.  H.  R. 
Co.  V.  O'Donnell,  22  Neb.,  475.) 

It  was  of  the  evidence  introduced  on  the  part  of  the 
company  that  these  lots  in  question  were  not  business 
lots  and  must,  by  reason  of  their  location,  be  classed  as 
residence  lots;  and  that  where  they  were  situated  the 
ground  was  low,  and,  for  residence  purposes,  it  would 
be  necessary  to  deposit  on  the  surface  some  three  or  four 
feet  of  earth  and  thus  fill  them  up  to  grade, — ^to  the  level 
of  the  residence  lots  generally  in  that  portion  of  the  city. 
This  evidence  tended  very  strongly  to  show  that  by  reason 
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of  the  condition  of  the  lots  to  which  the  witnesses  referred 
their  values  were  much  depreciated.  Some  witnesses 
stated  that  in  estimating  the  values  they  considered  the 
cost  of  the  necessary  filling  of  the  lots.  On  rebuttal  the 
plaintiff  in  error  offered,  through  a  witness  then  testify- 
ing, to  show  what  would  be  the  cost  of  the  filling  the  lots 
to  grade,  and  an  objection  of  the  company  to  the  question 
asked  was  sustained ;  also  to  the  offer  of  evidence  on  the 
subject.  These  rulings  and  the  resultant  exclusion  of 
evidence  are  assigned  as  errors.  "In  the  trial  of  condem- 
nation cases  by  a  court  or  jury,  the  general  rules  of  evi- 
dence apply,  except  as  modified  by  the  statute  under 
which  the  proceedings  are  had."  "It  may  be  stated  as  a 
general  rule  that  any  evidence  is  competent  w^hich  tends 
to  prove  or  disprove  the -matters  at  issue.  In  nearly  all 
condemnation  proceedings  the  only  matter  at  issue  is  the 
amount  of  just  compensaticm  or  damages."  (Lewis,  Emi- 
nent Domain,  sees.  430,  431.) 

The  opinions  of  tlie  witnesses  differed  greatly  as  to  the 
values  of  the  lots,  and  some  of  them  stated  that  in  esti- 
mating the  values  they  considered,  with  other  things, 
what  it  would  cost  to  fill  the  lots  to  grade  and  fit  them 
for  residence  puriK)ses,  for  which  their  location  in  the 
city  made  them  more  especially  suitable.  It  would  seem 
that  the  minds  of  the  witnesses  had  naturally  looked  to 
this  element  of  the  value  of  the  lots,  and  a  prospective 
purchaser  would  undoubtedly  have  thought  of  it  as  en- 
tering into  the  calculation  of  the  values,  as  no  doubt 
would  the  owner  or  a  real  estate  agent  if  called  upon  to 
fix  the  selling  or  market  prices;  hence  we  think  that  the 
conditions  of  the  lots,  and  that  to  make  them  suitable  for 
the  market  would  require  that  they  be  filled  with  earth 
to  the  grade  level,  were  proper  subjects  of  inquiry  by  the 
company  as  matters  tending  to  give  the  real  estate  low 
market  values. 

The  idea  was  conveyed  by  portions  of  the  evidence  that 
to  raise  the  lots  to  grade,  as  must  be  done  to  make  them 
ralable  for  residence  or  for  almost  any  useful  purposes, 
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would  be  quite  expensive,  and  the  plaintiff  in  error  should 
have  been  allowed  to  put  in  evidence,  afi  he  sought  to  do, 
the  amount  of  the  expenses  wliich  would  have  neeessarily 
been  incurred;  hence  it  was  error,  and  prejudicial  to  the 
rights  of  plaintiff  in  error,  to  exclude  the  offered  evidence. 
It  follows  that  the  judgment  must  be  reversed  and  the 
cause  remanded. 

Beyersed  and  remanded. 


George  F.  Burr  et  al.  v.  Redhead,  Norton,  Lathrop 

Company. 

Filed  November  18, 1897.    No.  7619. 

1.  Bales:  Wabbanty.  During  the  course  of  a  sale  of  personal  property 
the  vendor  made  statements  in  letters  relallve  to  the  qualities  and 
conditions  of  the  property  which  were  positive  afiQrmatlons  of 
facts  and  not  mere  opinions,  and  which  were  accepted  and  relied 
upon  hy  the  vendee  in  making  the  contract  of  purchase  of  the 
property.    Held,  To  constitute  a  warranty. 

2. :  :   Breach:  Damages.    All  damages  in  contemplation 

of  the  parties  to  the  contract,  or  which  naturally  may  result  from 
a  breach  of  a  warranty,  accrue  in  favor  of  the  party  Injured  by 
such  breach. 

3. :  :  :   .    What  are  sometimes  denominated 

."consequential  damages"  may  be  recoverable  in  an  action  for  a 
breach  of  a  warranty,  if  they  are  certain  and  determinate  in  nature 
or  amount,  or  can  be  rendered  so  by  evidence,  and  are  also  di- 
rectly attributable  to  the  breach  of  the  contract  as  their  cause. 

4, :  :  CatalogiTE  and  Price-List:  Evidence.  The  ad- 
mission of  certain  evidence  examined  and  held  erroneous. 

Error  from  the  district  court  of  York  county.    Tried 
below  before  Bates,  J.    Reversed. 

Sedgwick  d  Power j  fop  plaintiffs  in  error. 
Coffin  d  Stone  and  Merton  Meeker^  contra^ 
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Harrison,  J. 

This  action  was  instituted  in  the  county  court  of  Tork 
county  by  tlie  defendant  in  error,  liereinafter  designated 
the  "company,"  to  recover  an  amount  alleged  to  be  its  due 
from  the  plaintififs  in  error  on  account  of  a  number  of 
bicycles  sold  by  the  company  to  plaintiffs  in  error.     The 
balance  claimed  to  be  due  on  the  account  after  the  de- 
duction of  a  payment  of  |100,  was  |443.75.     The  case  wa« 
in  the  course  of  the  litigation  appealed  to  the  district 
court  of  York  county,  where,  in  the  petition  filed,  the 
claim  was  set  forth  of  the  amount  due  on  the  account  as 
we  have  just  stated  it   The  answer  admitted  the  purchase 
of  the  bicycles  and  asserted  that  there  was  an  overcharge 
in  the  account  of  f 41.75;    and  it  was  further  pleaded 
therein  as  follows : 

"And  these  defendants  further  allege  that  prior  to,  and 
at  the  time  of,  the  purchase  of  the  said  bicycles,  and  as  a 
part  of  the  contract  of  purchase  thereof,  and  as  an  in- 
ducement to  enter  into  said  contract,  the  plaintiff  repre- 
sented and  warranted  said  property  to  be  well  and  prop- 
erly made,  and  of  good  materials,  and  to  be  of  the  highest 
possible  gi-ade,  and  that  the  said  bicycles  would  give  the 
purchasers  thereof  every  satisfaction;  and  these  defend- 
ants, relying  upon  the  said  warranty,  purchased  the  said 
bicycles,  w^hich  otherwise  they  would  not  have  done.  De- 
fendants say  that  said  bicycles  were  not  well  and  properly 
made,  and  were  not  of  good  materials  and  of  the  highest 
possible  grade,  but,  on  the  other  hand,  were  of  poor  work- 
manship and  made  of  poor  material,  and  were  of  poor 
grade  and  inferior  machines.  And  these  defendants  sold 
several  of  said  machines  to  diffei*ent  parties  and  the  same 
did  not  give  the  purchasers  satisfaction,  but  failed  in  their 
construction  and  materials  and  other  respects^  as  above 
stated,  and  were  not  of  greater  value  than  |150. 

"4.  And  at  the  time  of  entering  into  said  contract,  thes;» 
defendants  were  engaged  in  the  implement  business,  and 
were  dealing  in  bicycles  at  York,  Nebraska,  and  had  a 
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large  business  and  patronage  in  said  business,  and  by 
reason  of  the  failure  of  the  said  bicycles,  as  represented 
and  warranted,  these  defendants  were  compelled  to  pur- 
chase and  make  repairs  to  said  bicycles  to  the  amount  of 
|35,  and  were  comi>elled  to,  and  did,  lose  a  large  amount 
of  time  of  themselves  and  their  employes  in  their  attempt- 
ing to  repair  said  bicycles  ajid  make  them  work  as  war- 
ranted, to  the  amount  and  value  of  at  least  f  100,  and  were 
compelled  to,  and  did,  pay  a  large  amount  ^of  express 
charges,  to  the  amount  of  $15,  and  were  greatly  injured 
and  damaged  in  their  said  business  by  reason  of  the  said 
failures  of  the  said  bicycles  as  warranted. 

"5.  The  defendants  sold  said  bicycles  to  various  of  their 
customers,  and  the  same  failed  and  were  not  good  ma- 
chines, and  the  said  customers  refused  to  keep  the  same 
but  returned  them  and  refused  to  pay  therefor,  and  the 
customers  and  patrons  of  said  defendants  learning  of  the 
said  failure  of  the  said  machines,  refused  to  purchase 
bicycles  of  the  said  defendants  so  that  defendants  lost 
sales  of  bicycles  which  they  otherwise  would  have  made, 
to  the  amount  and  value  of  at  least  f  500,  and  the  com- 
missions lost  the  defendants  on  such  sales  were  at  least 
of  the  value  of  f  100,  so  that  these  defendants  had  been 
damaged  in  the  premises  in  the  sum  of  f  250." 

For  the  company  there  were  interposed  motions  that 
the  allegations  of  damages  claimed  to  have  accrued  in 
favor  of  plaintiffs  in  error  in  the  sum  of  ?35,  by  reason  of 
their  being  cobapelled  to  purchase  repairs  for,  and  to  re- 
pair, the  bicycles  bought  of  the  company,  the  one  in  which 
the  claim  in  the  sum  of  f  100  was  made  for  loss  of  time  of 
plaintiffs  in  error  and  their  employes  in  repairing  the 
bicycles  and  trying  to  make  them  as  warranted,  also  the 
averment  of  damages  to  the  amount  of  |15  express,  and 
other  charges,  and  the  further  claim  for  $100  loss  of 
profits  on  sales  of  machines  returned  to  plaintiffs  in  error 
by  purchasers  because  unsatisfactoiy  and  defective,  and 
not  as  warranted,  should  all  le  stricken  out  of  the  answer. 
The  grounds  of  these  motions  were  that  the  allof;ati(ms 
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attacked  were  not  of  proper  elements  of  damages;  also 
that  they  raised  issues  which  were  not  of  those  tried  in 
the  county  court.  The  motions  were  sustained.  A  reply 
was  filed,  and  in  a  trial  of  the  issues  before  the  court;  and  a 

jury  the  company  received  a  verdict  in  the  sum  of  | , 

on  which  judgment  was  rendered.  The  unsu<rcessful  par- 
ties have  prosecuted  error  to  this  court. 

The  first  question  to  be  settled  is  whether  the  company 
made  any  warranty  of  the  machines  sold  to  plaintiffs  in 
error.  The  warranty  of  the  propertj^  sold,  if  any  was 
shown,  consisted  of  statements  in  letters  writtai  by,  or 
for,  the  company  and  forwarded  to  plaintiffs  in  error  in 
the  course  of  the  correspondence  between  the  parties 
which  resulted  in  the  purchases  by  plaintiffs  in  error. 
These  particular  letters  were  written  at  or  about  the  time 
of  the  purchases  and  in  their  terms  may  be  said  to  have 
been  parts  of  the  contract  of  sale.  We  think,  under  a 
fair  construction  of  these  letters,  it  may  be  stated  that 
they  contained  positive  aflirmations  of  the  qualities  and 
conditions  of  the  bicycles,  as  facts,  and  not  as  metre  opin- 
ions, which  if  accepted  and  relied  upon  by  the  plaintiffs 
in  error  in  making  the  purchases,  were  sufftcient  to  con- 
stitute a  warranty. 

Other  points  to  be  discussed  relate  to  the  action  of  the 
trial  court  in  sustaining  the  motions  to  strike  from  tlie 
answer  certain  portions  thereof  with  reference  to  ele- 
ments of  damages,  and  to  which  we  have  hereinbefore 
specifically  called  attention.  With  this  may  be  consid- 
ered the  assignments  of  error  in  regard  to  the  exclusion 
of  evidence  offered  for  plaintiffs  in  error  on  each  branch 
of  the  subject  of  damages  included  in  the  parts  of  the 
answer  which  were  stricken  out.  Of  the  rule  of  damages, 
speaking  generally,  it  may  be  stated  as  in  Hnd^ey  v.  Baxcn- 
da/f, 9Exch.  [Bng.],341:  "Where  two  parties  have  made 
a  contract,  which  one  of  them  has  broken,  the  damages 
which  the  other  party  ought  to  receive  in  respect  to  such 
breach  of  contract  should  be  such  as  may  fairly  and  rea- 
sonably be  considered  either  arising  naturally, — t.  e.,  ac- 
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cording  to  the  usual  course  of  things, — from  such  breach 
of  contract  itself,  or  such  as  may  reasonably  be  supposed 
to  have  been  in  the  contemplation  of  both  parties  at  the 
time  they  made  the  contract,  as  the  probable  result  of 
the  breach  of  it."  The  substance  of  this  statement  has 
been  adopted  as  the  rule  in  this  state.  (See  Sycamore 
Marsh  Uarvester  Mfg.  Co.  v.  Stumiy  13  Neb.,  210 ;  Aultman 
V.  Stouty  15  Neb.,  586;  Deering  v.  Miller^  33  Neb.,  654; 
Omalia  Coaly  Coke  d  Lime  Co.  v.  Foffy  37  Neb.,  68.)  To 
afford  damages  which  will  compensate  the  party  ag- 
grieved by  the  breach  of  the  contract  is  the  intent  of  the 
law.  "The  damages  recoverable  for  a  breach  of  warranty 
*  *  *  include  all  damages  which,  in  contemplation  of 
the  parties,  or  according  to  the  natural  or  usual  course  of 
things,  may  result  from  the  wrongful  act."  {Dushane  v. 
Benedict,  7  Sup.  Ct.  Rep.,  696.)  Under  this  general  rule, 
ordinarily  the  measure  of  damages  is  the  difference  be- 
tween the  actual  value  of  the  article  and  its  value  if  it 
had  been  as  warranted.  (28  Am.  &  Eng.  Ency.  of  Law, 
837;  Young  v.  Filleyy  19  Neb.,  545.) 

The  plaintiffs  in  error  were  in  business  in  York,  Ne- 
braska, and  desired  the  bicycles  purchased,  for  sale  in 
their  trade,  all  of  which  was  known  to  the  comjxany.  An 
agreement  was  made  by  the  parties  by  which  the  plain- 
tiffs in  error  were  constituted  the  sole  agents  of  the  com- 
pany for  the  sale  of  its  bic*ycles  at  York,  and  the  discounts 
to  be  allowed  from  listed  prices  were  stated  in  the  agree- 
ment. 

Of  the  stated  elements  of  damages  which,  by  the  trial 
court's  rulings  on  the  motions  and  the  offers  of  evidence, 
were  eliminated  from  the  case  was  that  of  |15  express 
charges.  That  the  plaintiffs  in  error  were  obliged  to 
pay  express  charges  in  and  about  the  sales  of  the  wheels 
or  in  obtaining  the  "repairs"  for  them  would  not  arise 
as  a  natural  consequence  of  the  breach  of  the  warranty, 
nor  do  we  think  it  may  reasonably  be  said  to  have  been 
contemplated  by  the  parties  as  a  probable  outcome  of  the 
breach;   hence  the  court  did  not  err  in  its  rulings  as  to 
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this  portion  of  the  answer  and  the  evidence  offered  on  tlie 
same  subject-matter.  That  the  plaintiffs  in  error  would 
probably  repair  the  bicycles  sold  to  their  customers,  if 
defective,  we  think  was  a  natural  result  and  to  be  ex- 
pected as  to  any  parts  covered  by  the  warranty  and  fairly 
within  the  contemplation  of  the  parties  at  the  time  of 
entering  into  the  contract;  hence  the  court  erred  in 
striking  the  allegations  in  regard  to  this  claimed  element 
of  damages  from  the  answer,  and  in  excluding  the  evi- 
dence offered  relative  to  it 

A  i>oi'tion  of  the  answer  referred  to  loss  of  profits  on 
"wheels"  which  had  been  purchased  of  plaintiffs  in  error 
and  returned  by  purchasers  because  defective.  This  was 
a  proper  element  of  damages,  having  its  origin  in  the 
breach  of  the  warranty  and  must  have  been  in  contempla- 
tion of  the  parties  when  the  contract  was  made,  as  a  prob- 
able consequence  of  its  breach.  The  court  should  not 
have  stricken  out  the  portion  of  the  answer  in  which  this 
claim  of  damages  was  made,  or  excluded  the  offered  evi- 
dential facts  of  this  claim  of  damages.  Both  this  and  the 
claim  in  relation  to  repains  were  certain  in  their  nature, 
or  could  be  rendered  reasonably  so  by  evidence,  and  were 
also  certain  in  respect  to  what  caused  them;  hence  were 
I)roper  elements  of  damages. 

Relative  to  the  ground  of  each  of  the  motions  to  strike 
out  parts  of  the  answer  for  the  reason  that  issues  were 
thereby  raised  not  litigated  in  the  county  court,  it  appeans 
that  since  the  case  was  filed  in  this  court  an  addition  to 
tlie  transcript  has  been  supplied  which  contains  the  plead- 
ings filed  in  the  county  court,  from  which  it  is  evident  that 
no  new  issues  were  presented  by  the  answer  in  the  district 
court;  consequently  this  ground  of  each  motion  was  of  no 
avail. 

It  is  assigned  that  the  trial  court  erred  in  admitting  in 
evidence  portions  of  a  catalogue  issued  by  the  company, 
and  which  contained  the  price-list  of  the  bicycles  sold  by 
the  company.  Attached  to  the  agreement,  by  which 
plaintiffs  in  error  became  the  agents  for  sale  of  the  com- 
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pany^s  wares  at  York,  Nebraska,  was  what  was  designated 
a  "discount  sheet,"  in  which  wae  stated  the  per  cent,  pre- 
sumably of  the  list  prices  of  wheels  and  parts  thereof, 
to  be  deducted  in  all  sales  to  plaintiffs  in  error.  In  this 
sheet  appeared  the  following: 

"Agents'  Confidential  Discount  Sheet  for  1893. 

"Keep  this  for^our  own  reference  only. 
"The  Bbdhead,  Norton,  Lathrop  C5ompany, 

"Des  Moines,  Iowa. 
"Bicycles  and  Cycling  Sundries. 
"Terms:  Bicycles  and  sundries,  30  days  net,  2  per  cent 
cash  discount  in  10  days.    Bepairs,  net  cash  on  delivery 
of  work. 
"Pacemakers,  pages  7-10. 

"These  machines  are  sold  at  a  discount  to  agents,  they 
having  the  exclusive  sale  of  them  in  their  territory,  as 
agreed  and  contracted  for  by  the  agency  contract 

1  to  3  machines 25  per  cent 

4  to  10  machines an  extra  5  per  cent 

"Parties  selling  over  three  machines  during  the  season 
are  allowed  the  extra  five  per  cent  rebate  October  1st 

"Western  Wheel  Works  goods.  Comprising  all  ma- 
chines listed  on  pages  16-31  (except  Ideal  Bambler)." 

A  witness  for  the  company  identified  a  catalogue  as 
being  one  issued  by  the  company  and  similar  to  one  sent 
to  the  plaintiffs  in  error  prior  to  their  purchases  of  wheels, 
and  over  the  objections  of  plaintiffs  in  error  the  portions 
of  the  catalogue  included  in  pages  from  seven  to  ten  and 
from  sixteen  to  thirty  were  introduced.  Of  the  matter 
thus  brought  into  the  record  was  the  following,  which 
was  made  a  separate  exhibit: 

"We  warrant  our  bicycles  to  be  free  from  imperfections 
of  workmanship  and  material,  and  hereby  agree  to  make 
good,  at  any  time  within  one  year  after  purchase,  any  de- 
jpect  in  them  not  caused  by  abuse,  misuse,  or  neglect.  If 
such  defects  be  found,  the  part  worn  or  broken  must  be 
sent  to  us  by  prepaid  express  or  mail,  for  examination  be- 
fore the  claim  can  be  allowed." 
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In  allowing  this  extract  from  the  catalogue  in  evidence 
the  court  committetl  an  error.  If  properly  identified  as 
the  price  list  of  the  company  and  the  one  by  which  the 
company  and  plaintiffs  in  error  were  to  and  had  agreed 
to  be  governed  in  their  dealings,  then  so  much  of  the  lists 
of  prices  as  appeared  on  pages  referred  to  in  the  agree- 
ment might  have  been  competent  and  allowable,  but  not  a 
portion  which  purported  to  be  a  warranty  differing  from, 
and  in  effect  rendering  nugatory,  the  one  pleaded,  intro- 
duced and  relied  upon  by  the  plaintiffs  in  error.  It  had 
in  no  manner  been  identified  as,  or  shown  to  be,  the  con- 
tract of  the  parties,  and  the  mere  fact  that  it  appeared 
on  a  page  of  a  catalogue  possibly  mentioned  in  an  agree- 
ment of  the  parties,  which  by  its  broadest  fair  construc- 
tion could  not  be  said  to  indicate  more  than  so  much  of 
the  pages  as  were  devoted  to  setting  forth  prices,  did  not 
entitle  it  to  be  received  in  evidence  as  a  part  of  the  mat- 
ters refeiTed  to  in  the  agreement.  The  allowance  of  this 
extract  in  evidence  was  probably  prejudicial  to  the  rights 
of  plaintiffs  in  error.  If  accepted  by  the  jury  as  the  con- 
tract between  the  parties  litigant  it  would  have  effectu- 
ally destroyed  any  significance  of  the  warranty  claimed 
by  plaintiffs  in  error. 

There  are  some  other  assignments  of  error  but  of  sucii 
a  nature  as  not  to  need  particular  notice  at  this  time.  For 
the  errors  committed  as  herein  indicated  the  judgment 
must  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Farm-Land  SECURrrY  Company,  appellee,  v.  Peter  B. 

Nelson  et  al.,  appellants. 

FHiBD  November  18. 1897.    No.  7582. 

TTBury:  Pi^eading.    A  plea  quoted  in  the  body  of  the  opinion  construed 
and  held  to  state  a  defense  of  usury  in  the  inception  of  a  note. 
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AppEAii  from  the  district  court  of  Dawes  county. 
Heard  below  before  Babtow,  J.    Rei>er8ed. 

C.  H.  Bane  and  D.  B.  JenckeSy  for  appellants. 

Albert  W.  CriteSy  contra. 

Harrison,  J. 

This  action  was  insfiluted  by  the  appellee  in  the  dis-. 
trict  court  of  Dawes  county,  the  purpose  of  the  suit  being 
the  foreclosure  of  a  real  estate  mortgage  to  enforce  pay- 
ment of  the  amount  of  a  note  secured  thereby.  As  the 
result  of  a  trial  the  appellee  was  accorded  the  relief 
sought,  and  the  unsuccessful  parties  have  prosecuted  an 
appeal.  In  the  answer  filed  for  appellants  appeared  the 
following:  "Admits  that  they  executed  and  delivered  the 
instrument  and  mortgage  sued  upon  in  this  cajse  to  the 
Showalter  Mortgage  Company  on  the  first  day  of  March, 

1889,  and  that  afterwai'ds,  to-wit,  on  the  —  day  of , 

1889,  the  said  Showalter  Mortgage  C5ompany,  through  its 
authorized  agent  in  the  city  of  Ohadron,  paid  these  an- 
swering defendants  thereon  the  sum  of  f  5,750  and  no 
more,  and  that  the  note  executed  to  the  said  Showalter 
Mortgage  Company  by  these  defendants  for  and  U'i)on 
said  loan  was  f  6,725  at  the  rate  of  6  per  cent  interest 
thereon  for  the  period  of  five  years,  which  would  amount 
to  18,742.50,  and  that  the  amount  ax-tually  borrowed  at 
10  per  cent  interest  from  the  date  of  the  loan  for  a  period 
of  five  years  thereon  would  amount  to  ?8,625,  which  woukT 
leave  a  difference  of  |117.50  usurious,  upon  the  said  loan, 
and  that  said  rate  of  interest  is  illegal  and  usuriously  con- 
tracted for,  taken  and  reserved  by  the  Showalter  Mort- 
gage Company  and  received  by  them  at  the  time  the  said 
mortgage  was  given. '^  By  objections  to  evidence  the 
question  was  raised  that  the  foregoing  was  not  a  plea  of 
usury.  The  trial  court  sustained  the  objection  and  deter- 
mined that  there  was  no  sufficiently  stated  defense  of 
usury. 

44 
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A  fair  construction  of  the  foregoing  allegation,   al- 
though it  probably  lacks  definiteness  and  certainty,  we 
think  is,  that  it  states  a  contract  for  a  loan  to  appellants 
of  the  sum  of  f5,750,  and  the  execution  of  the  note  de- 
scribed in  the  mortgage  in  amount  f  6,725,  with  interest  at 
6  per  cent  per  annum  for  the  time  of  the  loan,  five  years, 
pursuant  to  a  contract  by  which  there  was  reserved  and 
to  be  paid  to  and  received  by  the  lender,  a  greater  interest 
than  the  legal  rate,  10  per  centum  per  annum,  on  the 
amount  of  the  loan ;  so  construed  it  was  a  plea  of  usury 
and  the  court  erred  in  excluding  evidence  offered  to  prove 
it.     For  the  error  indicated,  the  judgment  must  be  re- 
versed and  the  cause  remanded  for  further  proceedings. 

Beveksed  and  remanded. 


Sophia  Winqubst  bt  al.  v.  Charles  H.  Schaefer  ett  al. 

Filed  Novehbeb  18, 1897.    No.  761L 

Bin  of  Exceptions:  Authentication.  "A  bin  of  exceptions  In  a  cause 
tried  in  the  district  court  must  be  authenticated  by  the  certificate 
of  the  clerk  of  such  court  to  entitle  it  to  be  considered  in  the 
supreme  court."    Romberg  v.  Fokken,  47  Neb.,  198,  followed. 

Error  from  the  district  court  of  Phelps  county.    Tried 
below  before  Beall,  J.     Affirmed. 

O.  H.  Roberts  and  R,  St.  Clair ,  for  plaintiflFs  in  error. 
S.  A.  DravOy  contra. 

Harrison,  J. 

All  the  questions  presented  in  this  case,— an  action  in- 
stituted in  the  district  court  of  Phelps  county  by  plaintiffs 
in  error,  and  removed  to  this  court  by  proceedings  in 
error,— would  require  for  their  proper  determination  a 
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reference  to  and  an  examination  of  the  bill  of  exceptions. 
The  document  in  the  record  which  purports  to  be  such 
bill  is  not  authenticated  by  the  clerk  of  the  trial  court  and 
will  not  be  considered  by  this  court.  (Romberg  v.  Fokkeriy 
47  Neb.,  198.)    It  follows  that  the  judgment  of  the  district 

court  will  be 

Affirmed. 


W.  A.  Saussay,  Constable,  et  al.  v.  W.  J.  Lemp  Brew- 
ing Company. 

Filed  Noyembeb  18, 1897.    No.  7568. 

1.  Beplevin:  Dismissal.    "A  plaintiff  in  an  action  of  replevin,  who  had 

obtained  possession  of  the  property  under  the  writ,  cannot  be  per- 
mitted, without  the  consent  of  the  defendant,  to  dismiss  the  ac- 
tion."    {aarber  v.  Palmer,  47  Neb.,  699.) 

2.  :  .    In  an  action  of  replevin  where  the  property  has  not 

been  taken  under  the  writ,  or  if  taken  has  been  returned  to  the 
defendants  by  reason  of  the  failure  of  the  plaintiff  to  furnish  the 
requisite  bond,  the  action  ''may  proceed  as  one  for  damages  only." 
(Code,  sec.  193.)  It  then  is  in  the  nature  of  a  personal  action, 
and  the  plaintiff  may  dismiss  it  as  any  other  personal  action. 

8.  Procedure  on  Appeal  from  Justice  of  the  Peace.  "When  the  pro- 
ceedings of  a  justice  of  the  peace  are.  taken  on  error  to  the  district 
court,  •  *  «  and  the  Judgment  of  such  justice  shall  be  reversed 
or  set  aside,  the  court  shall  render  judgment  of  reversal  *  *  *; 
and  the  cause  shall  be  retained  by  the  court  for  trial  and  final  judg- 
ment as  in  cases  of  appeal."    (Code,  sec.  601.) 

Error  from  the  district   court  of  Douglas   county. 
Tried  below  before  Duffib,  J.    Reversed  in  part 

Charles  Ogden  and  J.  W.  West^  for  plaintiffs  in  error. 

Smith  d  SheeaUy  contra. 

Harrison,  J. 

It  api)ears  from  the  record  herein  that  on  June  2,  1894, 
there  was  filed  for  the  brewing  company,  with  a  justice 
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of  the  peace  of  Douglas  county,  an  affidavit  in  replevin, 
in  which  it  wag  asserted  that  the  company  was  the  owner 
of,  ajid  entitled  to  the  immediate  possession  of,  certain 
specifically  described  property  unlawfully  and  wrong- 
fully detained  by  W.  A.  Saussay,  constable,  one  of  the 
plaintiffs  in  error  herein.     The  usual  process  was  issued 
on  the  same  day,  returnable  June  5,  1894,  and  delivered 
to  a  constable  for  service.    On  June  5  the  cause  was 
continued  by  consent  of  parties  to  June  11,  1894,  and  in 
the  same  manner  to  June  18,  fiy)m  the  18th  to  the  25th, 
and  at  9  o'clock  A.  M.  of  the  25th  to  2  o'clock  P.  M.  of 
the  same  day;   and  then  to  July  2,  1894.     On  June  25 
a  motion  was  filed  for  the  company  that  the  case  be  dis- 
missed at  its  costs,  which  was  overruled.     Of  the  pro- 
ceedings on  July  2,  the  following  is  the  entry:    'This 
cause  coming  on  this  day  to  be  heard,  plaintiff  being 
represented  by  Smith  &  Sheeaja,  and  the  defendants  being 
represented  by  Charles  Ogden,  and  after  hearing  the 
proofs,  and  the  court  being  fully  advised  in  the  premises, 
does  find  in  favor  of  the  defendants.    The  court  forthtf 
finds  that  at  the  commencement  of  this  suit  the  defend- 
ants were  entitled  to  the  possession  of  the  property  in 
controversy,  and  finds  that  the  value  of  said  property, 
being  the  interest  of  the  defendants  therein,  was  the  sum 
of  1190.66,  together  with  interest  from  the  8th  day  <rf 
May,  1894,  at  the  rate  of  7  per  cent  per  annum  and  in- 
creased costs,  $1.10-100;  and  the  court  further  finds  that 
the  damages  of  said  defendants,  by  reason  of  the  wrongs 
ful  detention  of  the  property,  at  |3.43,  being  the  interest 
on  said  value  to  the  date  of  the  rendition  of  the  judgment. 
Wherefore,  it  is  considered  and  adjudged  that  the  de- 
fendants have  judgment  for  a  return  of  the  i»x>pert7 
replevied  herein,  and  in  default  of  said  return^  that  the 
said  defendants  have  and  recover  from  the  said  plaintifb 
the  sum  of  $195.19  and  the  costs  herein  expended,  taxed 

at$ ." 

The  case  was  removed  to  the  district  court  of  Douglas 
county  by  error  proceedings,  the  following  being  the  aa- 
signments  in  the  petition  in  error : 
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"First — ^The  court  erred  in  failing  and  refusing  to  sus- 
tain plaintiff's  motion  to  dismiss  said  cause  at  its  costs. 

"Second — The  said  justice  erred  in  ordering  the  return 
of  any  property,  for  the  reason  that  no  property  had  been 
taken  under  the  writ  of  replevin  issued  in  said  cause,  and, 
therefore,  the  court  had  no  jurisdiction  of  said  property. 

"Third — The  court  erred  in  ordering  that  in  default 
of  the  return  of  any  property  that  said  defendants  have 
and  recover  from  said  plaintiff  the  sum  of  $195.19,  for  the 
reason  that  said  court  was  without  jurisdiction  to  make 
auch  an  order,  no  property  having  been  taken  under  and 
by  virtue  of  the  writ  of  replevin  issued  in  said  cause,  nor 
was  any  bond  filed  or  any  properly  turned,  over  to  this 
plaintiff  by  the  officer  to  whom  the  writ  of  replevin  was 
issued  in  said  cause. 

"Fouflrth — ^The  court  erred  in  entering  a  judgment  for 
the  return  of  any  proi>eri:y  or  its  value,  for  the  reason 
there  was  no  finding  on  the  part  of  said  court  sufficient 
to  sustain  said  judgment.  The  court  in  no  manner  hav- 
ing found  that  any  property  had  been  turned  over  to  said 
plaintiff  under  and  by  virtue  of  the  writ  of  replevin  issued 
in  said  cause. 

"Fifth — ^The  court  erred  in  entering  a  judgment  against 
the  plaintiff  for  the  sum  of  f  195.19  in  default  of  the  re- 
turn of  said  property,  for  the  reason  there  was  no  finding 
by  said  court  sufficient  to  sustain  such  a  judgment;  the 
court  in  no  manner  having  found  that  any  property  had 
been  delivered  to  the  plaintiff  under  and  by  virtue  of  the 
writ  of  replevin  issued  in  said  cause." 

In  the  district  court  the  judgment  of  the  justice  was 
reversed  and  the  action  dismissed,  and  the  parties  de- 
fendant in  the  justice  court  present  the  case  here  for 
review,  alleging  as  error: 

"1.  That  the  judgment  reversing  said  judgment  of  said 
justice  is  contrary  to  law  and  contrary  to  the  facts  which 
appear  upon  the  face  of  the  transcript  whereupon  said 
proceedings  were  had. 

"2,  That  there  was  error  in  law  in  reversing  said  judg- 
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ment  of  the  justice  court,  and  that,  apparent  on  the  face 
of  the  transcript,  said  judgment  of  the  justice  should 
have  been  affirmed. 

"3.  That  said  district  court  erred  in  dismissing  the 
suit  and  should  have  retained  said  cause  to  be  tried  on 
its  merits  as  provided  by  the  statute  in  such  case  made 
and  provided. 

"4.  That  the  court  erred  in  finding  that  there  \v"as  error 
apparent  upon  the  record  in  said  proceedings  of  said 
justice. 

"5.  That  said  proceedings  of  said  justice  were  valid 
and  that  the  judgment  rendered  therein,  in  favor  of  plain- 
tiflfs  in  error  and  against  said  defendant  in  error,  is  a 
valid  judgment  and  was  obtained  after  the  parties  had 
appeared  before  the  justice  and  fully  submitted  to  the 
jurisdiction  of  said  justice's  court;  that  said  judgment 
is  binding  and  conclusive  upon  the  parties  thereto." 

The  record  does  not  disclose  that  prior  to  the  hearing 
of  July  2,  in  the  justice's  court,  there  had  been  any  service 
of  the  summons  or  writ  of  replevin;  hence  it  did  not  ap- 
I)ear  that  the  property  had  been  taken  under  the  writ  or 
delivered  to  the  company.  There  had  been  no  return  of 
the  process.  There  is  a  recitation  in  the  transcript  of  a 
return  of  the  writ  which  was  of  date  July  21, 1894,  long 
after  the  hearing,  in  which  it  is  stated  that  the  property 
was  never  taken  under  the  writ  for  the  reason  that  when 
found  by  the  officer  it  was  in  the  possession  of  the  com- 
pany^ but  this  return  not  having  been  in  the  hands  or 
within  the  knowledge  of  the  justice  at  the  time  of  the 
hearing  must  be  ignored  here  and  cannot  be  considered 
in  the  case  for  any  purpose.  j 

The  record  in  this  case  does  not  show  that  the  writ 
of  replevin  was  ever  served;  that  the  property  described 
therein  was  taken  under  the  writ  or  delivered  to  the 
plaintiff  in  the  action.  It  does  disclose  that  the  property 
never  was  taken  under  the  writ,  and  that  wlien  the  trial 
was  had  in  the  justice's  court  the  writ  had  neither  been 
served  nor  returned.     This  being  true,  was  the  plaintiff 


Vol.  52]  SEPTEMBER  TERM,  1897.  631 


Saussay  y.  Lemp  Brewing  Ck>. 


in  the  suit  entitled  to  have  the  case  dismiaeed  as  asked 
in  his  motion  for  that  purpose?  This  court  has  repeat- 
edly said  that  "a  plaintiff  in  an  action  of  replevin,  who 
has  obtained  possession  of  the  property  under  the  writ, 
cannot  be  permitted,  without  the  consent  of  the  defend- 
ant, to  dismiss  the  action.  When  a  plaintiff  in  replevin 
who  has  obtained  the  property  fails  in  his  proof  or  fails 
to  prosecute  the  action,  the  defendant  is  entitled  to  judg- 
ment, and  to  a  trial  of  his  right  of  property  or  possession 
for  the  purpose  of  establishing  his  damages."  {Garher  v. 
Painter y  47  Neb.,  699;  Aultman  v.  Reams,  9  Neb.,  487; 
Moore  v.  Herron,  17  Neb.,  697;  Ahlman  v,  il/et/e?*,  19  Neb., 
63;  Vose  v.  Midler,  48  Neb.,  602.) 

In  the  opinion  in  the  case  last  cited  it  was  stated: 
"Plaintiff  insists  that,  after  the  filing  of  the  dismissal,  the 
court  had  no  jurisdiction,  and  that  defendant's  sole  rem- 
edy was  to  sue  upon  the  bond.  The  right  to  dismiss  is 
claimed  under  section  430  of  the  Civil  Code,  which  pro- 
vides: *An  action  may  be  dismissed  without  prejudice 
to  a  future  action :  first,  by  the  plaintiff,  before  the  final 
submission  of  the  case  to  the  jury,  or  to  the  court,  where 
the  trial  is  by  the  court,'  etc.  Doubtless,  as  a  general 
rule,  a  plaintiff  has  the  right  under  said  provision  to 
dismiss  his  own  case  before  it  has  been  submitted  on  the 
merits.  But  this  rule  does  not  obtain  in  actions  of  re- 
plevin. In  such  suits,  after  the  delivery  of  the  property 
to  the  plaintiff  under  the  writ,  as  was  done  in  the  case 
before  us,  he  cannot  dismiss  and  thereby  defeat  the  de- 
fendant oif  his  right  to  the  possession  of  the  property, 
without  trial." 

In  all  these  cases  the  holding  hinges  on  the  conditions 
that  the  writ  had  been  served,  the  property  taken  and 
delivered  to  the  plaintiffs;  and  as  was  well  said  in  Garber 
V.  Palmer^  snpra,  "It  follows  from  the  nature  of  this  ac- 
tion, and  from  the  feature  of  the  plaintiff's  securing  the 
property  before  he  has  established  his  right,  that  he 
cannot  by  a  dismissal  of  the  action  avoid  the  necessity 
of  making  the  necessary  proof.     He  cannot  by  his  own 
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ex  parte  affldavit  obtain  property  in  the  poBsession  of 
another  and  then  by  dismissal  leave  the  other  party  with- 
out an  opportunity  to  defend  his  right  and  without  a 
remedy.  The  proposition  is  so  evident,  the  contrary  so 
unjust,  so  absurd,  and  so  preposterous,  that  neither  ar- 
gument nor  authority  should  be  necessary." 

The  main  object  of  an  action  of  replevin  is  to  obtain 
I>osseB8ion  of  the  property  claimed  and  the  trial  of  the 
right  to  such  possession.     Where  the  property  is  not 
seized  under  the  writ,  or  if  seized,  and  on  failure  of  the 
plaintiff  in  the  action  to  give  a  bond  is  returned  to  the 
defendant,  the  court  from  which  the  process  issued  has 
no  jurisdiction  over  the  property,  no  power  to  dispone  of 
it    Under  our  C5ode  the  action  "may  proceed  as  one  for 
damages  only."    (Code  of  Civil  Procedure,  sec.  193.)    The 
action  then  becomes  in  effect  a  personal  one,  the  property 
not  having  been  taken  by  the  ofBcer  or  delivered  to  the 
plaintiff,  or  if  taken,  having  been  returned  to  the  defend- 
ant because  of  the  failure  of  the  plaintiff  to  furnish 
bonds.     The  reason  for  the  court  retaining  the  suit  and 
receiving  proof  of  defendants'  right  to  possession,  in 
order  that,  if  he  establishes  such  right,  the  property  may 
be  adjudged  to  be  returned  to  him,  has  failed;  and,  where 
the  reason  fails,  the  rule  ceases  to  be  operative.     We 
must  conclude  that  an  action  of  replevin  wherein  the 
property  in  specie  is  no  longer  involved  because  of  the  ex- 
istence of  the  conditions  hereinbefore  set  forth,  has  no 
elements  in  it  other  and  further  than  any  other  personal 
action  which  will  bar  the  plaintiff  of  the  right  to  a  dis- 
missal of  his  action  at  any  proper  time. 

When  the  plaintiff  in  this  action  moved  its  dismissal  in 
the  justice's  court  the  return  day  of  the  writ  had  passed. 
There  had  been  no  return.  The  officer  had  not  taken  the 
property  under  the  process  and  the  court  had  acquired 
no  power  or  jurisdiction  over  it,  and  the  action,  if  it  pro- 
ceeded, must  have  been  one  for  damages  only,  and  the 
plaintiff  was  entitled  to  dismiss  it 

It  is  urged  tb^t  when  the  district  court  reversed  tji? 
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judgm-ent  of  the  justice  of  the  peace  it  should  have  re- 
tained the  case  and  set  it  down  for  trial  agreeably  to  the 
provisions  of  section  601  of  the  Code  of  Civil  Procedure, 
as  follows:  "When  the  proceedings  of  a  justice  of  the 
peace  are  taken  on  error  to  the  district  court,  in  manner 
aforesaid,  and  the  judgment  of  such  justice  shall  be  re- 
versed or  set  aside,  the  court  shall  render  judgment  of 
reversal,  and  for  the  costs  that  have  accrued  up  to  that 
time,  in  favor  of  the  plaintiflE  in  error,  and  award  execu- 
tion therefor;  and  the  cause  shall  be  retained  by  the 
court  for  trial  and  final  judgment  as  in  cases  of  appeal." 
In  the  opinion  in  Lichty  v.  Clarkj  10  Neb.,  472,  it  was  de- 
cided: "Where  the  judgment  of  a  justice  of  the  peace  is 
reversed  in  the  district  court,  the  case  stands  for  trial 
de  novo  in  that  court"  We  think  there  is  no  doubt  under 
the  provisions  of  the  Code  quoted  above  that  the  district 
court  erred  in  dismissing  this  cause,  after  reversal  of 
the  judgment  of  the  justice  of  the  peace.  It  should  have 
been  retained  for  further  proceedings  and  such  disposi- 
tion as  might  have  been  proper  and  right  in  its  future 
course  as  a  lawsuit.  The  judgment  of  the  district  court 
of  reversal  of  the  judgment  of  the  justice  of  the  peace  is 
aflBrmed;  the  further  judgment  of  dismissal  of  the  ac- 
tion is  reversed,  and  the  cause  is  remanded  for  further 
proceedings. 

JUDJJMBNT  AOOOKDINGLY. 
NORVAL,  J. 

I  concur  in  the  foregoing  opinion  to  the  extent  it  holds 
that  the  justice  of  the  peace  erred  in  not  permitting  plain- 
tiff to  dismiss  the  action,  since  the  record  affirmatively 
discloses  that  the  property  was  never  taken  by  the  consta- 
ble under  the  writ,  but,  on  the  contrary,  the  plaintiff  ob- 
tained possession  of  the  goods  independent  of  the  process 
of  replevin. 


fi*> 
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State  op  Nebraska,  ex  rel.  Peter  W.  Birkhausbr,  v. 

Frank  E.  Moores  et  al. 

Filed  Notembeb  18, 1897.    No.  924L 

I.  Quo  Warranto:  Title  of  Relator.    One  who  seeks  by  9110  warranto 

to  obtain  possession  of  a  public  office  must  show  a  better  title  than 
the  incumbent. 

2. :  :  Validity  of  Statute:  Estoppel.    In  a  proceeding 

In  the  nature  of  a  quo  warranto  brought  by  a  private  person  to 
determine  the  right  to  a  public  office,  the  relator  cannot  assail  the 
constitutionality  of  the  statute  under  which  the  respondent  claims 
to  hold  such  office,  as  a  basis  for  a  Judgment  of  ouster,  when  the 
argument  adduced  by  relator  for  declaring  the  law  bad  applies 
with  equal  force  as  against  the  statute  under  which  he  himself 
asserts  title  to  the  office. 

3. :  Abandonment  of  Office:  Estoppel.    One  who  voluntarily 

abandons  or  surrenders  a  public  office  to  another  will  not  after- 
ward be  permitted  to  assert  title  thereto  against  such  subsequent 
Incumbent. 

Original  action  in  the  nature  of  quo  trarrm^to  by  the 
state  on  the  relation  of  A.  C.  Foster,  H.  E.  Palmer,  and 
Peter  W.  IHrkhauser,  to  oust  the  respondents  Frank  E. 
Moores,  Daniel  D.  Greg^ory,  William  C.  BuUard,  James 

II.  Peabody,  and  R.  E.  Lee  Ilurdman,  from  the  offices  of 
fire  and  police  commissioners  of  the  city  of  Omaha.  The 
action  was  dismissed  as  to  relators  Foster  and  Palmer. 
Writ  denied. 

McCoy  d  Olmstedy  for  relators. 

Ed  P.  Smith  and  Oeorge  A.  Day^  contra, 

NORVAL,  J. 

This  was  an  action  of  qvo  warranto  instituted  in  this 
court  by  A.  C.  Foster,  H.  E.  Palmer,  and  Peter  W.  Birk- 
hauser  to  determine  the  rights  of  relators  and  respond- 
ents, respectively,  to  the  offices  of  fire  and  police  com- 
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missioners  of  the  city  of  Omaha.   Relators  were  appointed 
to  said  office,  by  a  board,  consisting  of  the  governor, 
commissioner  of  public  lands  and  buildings,  and  attorney 
general,  created  by  section  145,  chapter  12a,  Compiled 
Statutes,  1895,  which  said  chapter  is  entitled  "Cities  of 
the  metropolitan  class."    The  last  state  legislature  cre- 
ated a  new  charter  for  the  government  of  cities  of  the 
class  to  w^hich  the  city  of  Omaha  belongs,  and  by  the 
same  law,  in  express  terms,  repealed  the  said  "chapter 
12a  of  the  Compiled  Statutes  of  Nebraska,  seventh  edi- 
tion, 1895/'     Session  Law^s,  1897,  chapter  10,  section  166, 
of  said  act,  known  as  chapter  12rt,  Compiled  Statutes, 
1897,  declares:  "In  each  city  of  the  metropolitan  class 
there  shall  be  a  board  of  fire  and  police  commissioners, 
to  consist  of  the  mayor,  who  sliall  be  ex-officio  chairman 
of  the  board,  and  four  electors  of  the  city  who  shall  be 
appointed  by  the  governor."     By  section  167  it  was  pro- 
vided substantially  that  immediately  upon  the  taking 
effect  thereof,  the  governor  should  appoint  for  each  city 
embraced  within  the  law  four  fire  and  police  commission- 
ers, of  whom  not  more  than  two  should  belong  to  the 
same  i)olitical  party, — one  to  serve  for  one  year,  one  for 
two  years,  one  for  three  years,  and  one  for  four  years, — 
and  that  the  governor  should  annually  tliereafter  ap- 
point one  commissioner  in  each  of  such  cities  for  the  term^ 
of  four  years.     The  section  also  makes  provision  for  the 
filling  of  vacancies  ocrcurring  in  said  offices.     The  re- 
spondent Frank  E.   Moores  is  the  duly  qualified  and 
acting  mayor  of  the  city  of  Omaha,  and  by  virtue  of  said 
section  166,  claims  to  be  an  ex-officio  member,  and  chair- 
man of  the  board  of  fire  and  police  commissioners  of  said 
city.     The  other  four  respondents  claim  to  be  members 
of  said  board,  and  the  right  to  discharge  the  duties 
thereof  by  virtue  of  appointments  made  by  the  governor 
under  the  provisions  of  said  section  167.     The  relators 
Poster  and  Palmer,  leave  of  court  having  been  first  ob- 
tained, have  dismissed  the  proceeding  as  to  themselves, 
and  the  action  thereafter  was  prosecuted  in  the  iiame  of 
Birl^hauser  idone, 
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In  this  proceeding  the  constitutionality  of  the  entire 
act  of  which  said  sections  form  parts  is  assailed  upon  the 
same  grounds,  among  others,  as  those  urged  and  pre- 
sented against  the  law  in  State  v.  Stuht,  52  Neb.,  209, 
where  the  validity  of  the  legislation  was  sustained.  The 
writer  had  no  part  in  that  decision,  and  does  not  wish  to 
be  understood  a«  now  agreeing  tliat  the  conclusion  then 
reached  by  his  associates  was  sound.  A  discussion  of 
the  questions  there  considei'ed  will  not  be  undertaken  at 
this  time,  since  the  writ  of  ouster  sought  herein  must  be 
denied  for  reasons  hereafter  stated. 

It  is  important  to  remember  that  this  action  was  not 
instituted  by  the  attorney  general,  but  was  brought  by 
private  p(>rsons  asserting  the  right  to  the  offices  in  ques- 
tion. Had  the  attorney  general  been  the  rel  ator,  it  would 
have  devolved  upon  the  respondents  to  show  that  they 
were  rightly  inducted  into  office;  in  other  words,  that  they 
were  appointed  and  are  acting  under  a  constitutional 
law.  {State  v.  TiUma,  32  Neb.,  789.)  When  the  informa- 
tion is  filed  by  a  private  person  the  same  rule  does  not 
obtain.  He  is  required  to  show  that  his  title  to  the  office 
is  better  than  the  incumbent's,  and  must  recover,  if  at  all, 
upon  the  strength  of  his  own  title  and  not  upon  the  weak- 
ness of  the  claim  of  his  adversary.  This  doctrine  is  not 
new,  but  has  been  more  than  once  asserted  by  this  court 
{State  V.  Stein,  13  Neb.,  529;  State  v.  Hamilton,  29  Neb., 
198;  State  v.  Boyd,  34  Neb.,  435.) 

The  principal  argument  of  counsel  for  relator  is  that 
said  sections  166  and  167  of  the  act  of  1897  are  uncon- 
stitutional and  void,  because  they  are  inimical  to  the 
inherent  right  of  local  self-government.  Precisely  the 
same  objection  could  be  successfully  made  against  the 
statute  under  which  Mr.  Birkhauser  was  appointed.  In 
violation  of  the  principle  of  local  self-government,  it  em- 
powered the  governor,  commissioner  of  public  lands  and 
buildings,  and  attorney  general,  to  appoint  the  fire  and 
police  commissioners  for  cities  of  the  metropolitan  class^ 
while,  under  the  existing  law,  that  duly  was  devolved 


Vol.  52]  SEPTEMBER  TERM,  1807.  637 


State  V.  Moores. 


upon  the  governor  alone.  The  reasons  and  arguments 
adduced  for  declaring  the  1897  law  bad,  if  sound,  would 
likewise  make  clear  the  invalidity  of  the  act  under  which 
relator  was  appointed  to  office;  hence,  under  the  decis- 
ions mentioned,  he  could  not  successfully  prosecute  this 
action. 

Another  contention  of  respondents^  which  is  not  devoid 
of  merit,  is  that  the  writ  must  be  denied  for  the  reason 
the  relator  voluntarily  abandoned  the  office  in  question, 
and  acknowledged  the  right  of  the  incumbents  to  dis- 
charge the*  duties  pertaining  to  the  board  of  fire  and  po- 
lice commissioners  of  the  city  of  Omaha.  This  the  relator 
denies,  and  on  his  direct  examination  as  a  witness  in  his 
own  behalf  he  testifies  that  it  never  was  his  intention 
to  vacate  the  office  nor  relinquish  his  right  and  title 
thereto.  Whatever  may  have  been  his  secret  intentions 
upon  the  subject,  the  reading  of  his  cross-examination 
in  connection  with  the  other  testimony  taken  before  the 
referee  leaves  no  trace  of  a  doubt  that  all  the  relators 
deliberately  abandoned  their  offices  upon  the  appoint- 
ment and  qualification  of  the  respondents.  The  testi- 
mony establishes  beyond  dispute  that  regular  meetings 
of  the  old  board  of  fire  and  police  commissioners  were 
held  on  each  Monday  evening;  and  that,  since  respond- 
ents qualified,  no  meeting  of  the  old  board  for  the  dis- 
charge of  business  has  been  held,  and  no  official  duty  has 
been  by  it  transacted.  There  is  likewise  testimony  in  the 
record  conducing  to  show,  although  contradicted  to  some 
extent,  that  at  the  last  meeting  of  the  relators  as  a  board, 
held  on  Mar(»h  29,  1897,  the  members  thereof  agreed 
among:  themselves  to  make  no  further  claim  to  the  office 
of  fire  and  police  commissioners  and  that  they  would  sev- 
erally and  collectively  turn  over  to  the  respondents,  as 
their  successors  in  office,  peaceably  and  courteously,  the 
books  and  records  belonging  to  said  board;  that  relator 
Foster  was  then  and  there  dire(,*ted  by  Palmer  and  Birk- 
hauser  to  meet  with  the  members  of  the  incoming  board 
and  extend  to  them  their  good  wishes  and  to  proffer  any 
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assistance  to  the  respondents  which  lay  in  their  i)ower, 
and  that  said  Foster  thereafter  met  with  the  resjiondents 
as  directed  and  otherwise  obeyed  this  said  instruction. 
In  view  of  the  matters  aforesaid,  and  the  further  fact 
that  the  relators  Palmer  and  Foster  have  voluntarily  dis- 
missed the  proceedings  herein,  and  that  the  information 
prays  for  a  writ  of  ouster  against  the  respondents,  and 
that  the  relators  be  inducted  into  offices,  we  can  see  it  in 
no  other  light  than  that  the  relators  abandoned  and  sur- 
rendered all  their  right,  title,  and  possession  of  the  offices 
of  fire  and  police  commissioners  of  tlie  city  of  Omaha  to 
the  respondents. 

One  who  voluntarily  abandons  a  public  office  will  not 
be  permitted  thereafter,  at  will,  to  assert  title  thereto. 
The  principle  was  fully  recognized  and  applied  in  State  v. 
Boyd  J  34  Neb.,  435.  The  doctrine  that  the  continual  fail- 
ure and  refusal  of  a  public  officer  to  perform  the  duties 
thereof  will  operate  as  an  abajadonment  is  well  estab- 
lished by  the  authorities.  (Mechem,  Public  Officers^  435; 
People  V.  narticell,  67  Cal.,  11;  State  v.  AlleUj  21  Ind.,  516; 
People  V.  Kingston  T.  R,  Co.,  23  Wend.  [N.  Y.],  193,  19 
Am.  &  Eng.  Ency.  Law,  562*;  Yonkey  v.  Statey  27  Ind., 
236;  Page  v.  Hardin,  8  B.  Mon.  [Ky.],  666;  People  v.  Hani- 
fan,  96  111.,  420;  6  Brad.  [111.  App.],  158.)  Tumipsecd  v. 
HndHon,  50  Miss.,  429,  sustains  the  contention  of  relator 
that  there  has  been  no  abandonment  of  the  office  by  hinu 
That  decision  was  rendered  by  a  divided  court,  and  the 
opinion  of  the  majority  fails  to  carry  conviction  to  our 
mind.    The  writ  is  denied. 

Writ  dbnied. 
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Edward  Buckuey  v.  H.  H,  Mason. 

Filed  Novembkb  18, 1897.    No.  7494. 

1.  Execution:  Sheriff's  Retubn:  Time.  An  execution  issued  by  a 
county  court,  or  justice  of  a  peace,  is  returnable  thirty  days  after 
its  receipt  by  the  officer  to  whom  the  writ  is  directed,  and  the 
statute  Is  mandatory  that  the  writ  must  be  returned  within  that 
time  by  the  officer,  stating  what  he  has  done  under  it,  whether 
the  property  levied  upon  has  been  sold  or  not. 

2. :  : .    A  sherift  or  constable  has  no  authority  to  act 

under  such  an  execution  after  the  return  day  thereof. 

Error  from  the  district  court  of  Gage  county.  Tried 
below  before  Bush,  J.    Reversed. 

W.  H.  Richards  and  F.  N.  Prout^  for  plaintiff  in  error. 

OriggSy  Rinaker  &  Bibby  contra. 

NORVAIi,  J. 

This  action  was  in  replevin  for  the  possession  of  a 
wagon.  In  a  trial  to  the  court,  without  a  jury,  the  de- 
fendant prevailed,  and  the  plaintiff  has  brought  the  rec- 
ord here  for  review  by  an  appropriate  proceeding. 

The  facts  are  undisputed,  and  so  far  as  they  are  neces- 
sary for  an  understanding  of  the  case,  are  as  follows: 
On  the  18th  day  of  November,  1803,  an  execution  was 
issued  by  the  county  court  upon  a  judgment  obtained  by 
the  Wyeth  Hardware  Company  against  Vorhees  &  Vor- 
hees,  and  the  writ,  two  days  later,  was  levied  upon  the 
property  in  controversy  by  J.  W.  Ashenfelter,  as  con- 
stable, who  advertised  the  sale  to  take  place  on  Novem- 
ber 30,  and  left  the  property  for  safe  keeping  with  the 
defendant  H.  H.  Mason.  The  wagon  not  having  been 
sold  on  the  date  specified,  the  constable,  on  the  8th  day 
of  December,  1893,  again  advertised  it  to  be  sold  on  the 
19th  day  of  the  same  month.  Subsequently,  Edward 
Buckley,  for  a  valuable  consideration,  purchased  the 
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wagon  from  the  execution  defendant,  demanded  posses- 
sion thereof  from  Mason,  and  the  delivery  of  the  prop- 
erty being  refused,  this  action  was  instituted.  Said  exe- 
cution was  not  returned  to  the  county  court  within  thirty 
days  from  the  receipt  thereof  by  the  constable,  nor  was 
any  order  ever  issued  by  said  court  to  expose  for  sale  the 
property  levied  upon. 

The  only  question  presented  for  consideration  in  this 
case  is  whether  the  failure  of  the  constable  to  return  his 
execution  to  the  court  whence  it  issued  within  thirty  days 
from  the  date  the  officer  received  the  writ,  and  the  omis- 
sion to  obtain  an  order  from  the  county  court  for  the  re- 
tention and  exposition  of  the  property  by  the  constable, 
released  the  wagon  from  the  lien  of  the  execution.  If 
the  lien  of  the  levy  was  discharged,  it  is  obvious  that 
plaintiff  was  entitled  to  recover  in  this  action.  The  ques- 
tion for  consideration  is  one  of  statutory  constructioiL 

Section  1058  of  the  Code  of  Civil  Procedure,  relating  to 
the  requisites  of  an  execution  issued  upon  a  judgment 
of  a  justice  of  the  peace,  provides,  inter  alia:  *'It  must  in 
all  cases  direct  the  officer  to  make  return  of  the  execu- 
tion and  the  certificate  thereon,  showing  the  manner  in 
which  he  has  executed  the  same,  in  thirty  days  from  the 
time  of  his  receipt  thereof." 

Section  1064  declares:  "The  officer  is  liable  to  the  party 
in  whose  favor  an  execution  issued  to  him  for  the  amount 
thereof,  in  the  following  cases:  First — Where  he  suffers 
thirty  days  to  elapse  without  making  a  true  return  thereof 
to  the  justice,  and  paying  to  him,  or  to  the  party  entitled, 
the  money  collected  thereon  by  him." 

Section  1071  provides:  "Where  a  constable  or  sheriff 
shall  have  levied  on  any  goods  and  chattels  which  remain 
unsold  for  want  of  bidders  or  other  just  cause,  it  shall  be 
his  duty  to  return,  with  the  execution,  a  schedule  of  all 
goods  and  chattels.  And  the  justice  shall,  unless  other- 
wise directed  by  the  party  for  whom  such  execution  is- 
sued, or  his  agent,  immediately  thereafter  i^ue  an  order, 
thereby  commanding  any  offic*er  to  whom  the  same  may 
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be  directed  or  delivered,  to  expose  such  property  for  sale; 
which  sale,  and  the  proceedings  thereon  shall  be  the  same 
as  if  such  property  had  been  sold  on  the  original  execu- 
tion." 

By  section  1077  it  is  made  the  duty  of  any  constable  to 
make  return  of  all  processes  which  come  into  his  hands 
at  the  proper  office,  and  upon  the  proper  return  day 
thereof;  and  the  next  succeeding  section  requires  every 
constable,  on  the  receipt  of  any  writ  or  process,  other  than 
subpcenas,  to  indorse  thereon  the  time  of  receiving  the 
same.  The  foregoing  pi-ovisions,  by  section  19,  chapter 
20,  Compiled  Statutes,  are  made  api)licable  to  proceed- 
ings upon  executions  issued  out  of  the  county  court. 

It  is  very  evident  that  the  statutory  provisions  under 
consideration  require  that  an  execution  issued  by  a  jus- 
tice of  the  peace  or  a  county  judge  be  returnable  to  the 
court  whence  it  issued  within  thirty  days  after  the  re- 
ceipt by  the  sheriff  or  constable,  as  the  case  may  be. 
There  can  be  no  doubt  that  this  is  true,  whether  a  levy 
has  been  made  or  not,  or  whether  the  property  seized 
under  the  writ  has  been  sold  before  the  return  day  or  not. 
But  counsel  for  defendant  urge  strenuously  that  the 
statute  respecting  returns  of  execution  is  not  mandatory, 
but  is  directory  merely,  and  the  failure  to  comply  with 
the  provisions  thereof  is  nothing  more  than  an  irregu- 
larity, which  does  not  affect  the  lien  of  the  levy.  Each 
party  has  cited  numerous  autliorities  as  bearing  upon  the 
proposition,  which  we  shall  not  attempt  to  review,  or 
comment  upon,  sinc^  substantially  the  question  now  be- 
fore us  was  determined  in  Burkett  v.  Clat%  46  Neb.,  466, 
and  the  decision  there  indicated  was  contrary  to  the 
contention  of  the  defendant  herein.  Section  510  of  the 
Code  of  Civil  Procedure,  relating  to  the  return  of  execu- 
tions issued  from  the  district  court,  was  construed  in  that 
case,  and  it  was  held  that  said  section  limited  the  life  of 
an  execution  to  sixty  days  from  its  date,  and  the  require- 
ment of  the  statute  that  it  be  returned  within  that  time 
is  mandatory.  Said  section  510  requires  an  execution  is- 
45 
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sued  out  of  the  district  court  to  be  returned  "within  sixtv 
days  from  the  date  thereof,"  while  said  section  1058  make;^ 
an  execution  issued  by  a  justice  of  the  peace  retumabl:* 
within  thirty  dciys  from  the  time  of  the  receipt  of  the 
writ  by  the  sheriff  or  constable.  This  difference  in  the 
language  of  the  two  sections  is  not  sufficient  to  authoris&e 
the  court  to  constinie  as  directory  merely  the  provisions 
relating  to  a  return  of  an  execution  issued  by  a  justice  of 
the  peace.  The  conclusion  is  irresistible  that  it  was  the 
duty  of  the  constable,  Ashenfelter,  to  have  returned  the 
execution  to  the  county  court  within  thirty  days  from 
the  time  the  writ  came  into  his  hands,  stating  what  he 
had  done  under  it,  and  having  omitted  to  comply  with  th:^ 
same  in  that  regard,  the  levy  on  the  wagon  was  released, 
lie  had  no  authority  to  act  under  the  execution  after  the 
return  day  thereof.  {Shnltz  v.  Smith,  17  Kan.,  306;  Vail 
?'.  LeiciSy  4  Johns.  [N.  Y.],  450;  Cain  t\  Woodwardy  12  S.  W. 
Rep.  [Tex.],  319;  Toicns  v.  Harris,  13  Tex.,  507;  Young  r. 
Smith,  23  Tex.,  598;  Hester  v.  Duprey,  46  Tex.,  625;  State 
V.  Kennedy,  18  N.  J.  Law,  22.)    The  judgment  is 

Reversed. 


George  E.  Dovey,  as  Surviving  Partner  of  the  Firm 
OF  E.  G.  Dovey  &  Son,  v.  City  of  Plattsmouth. 

Filed  Noyembeb  18, 1897.    No.  7507. 

1.  Municipal  Corporations:  Negligence:  Presentation  of  Clahc  fob 

Damages.  It  is  solely  in  actions  against  a  city  of  the  second  cla^ 
having  more  than  5.000  inhabitants,  to  recover  damages  resulting 
from  negligence,  that  the  filing  with  the  clerk  of  such  city,  the  de- 
tailed statement  required  by  the  provisions  of  section  34,  article  2, 
chapter  14,  Compiled  Statutes,  is  a  condition  precedent  to  a  re- 
covery. 

2.  :  :  .    City  of  Lincoln  v.  Grant,  38  Neb.,  369;  City  of 

Lincoln  v.  Finkle,  41  Neb.,  575,  and  City  of  Hastings  v.  Fosworthy, 
45  Neb.,  676,  distinguished. 
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Error  from  the  district  court  of  Case  county.  Tried 
below  before  Chapman,  J.    Reversed. 

Beeson  &  Root,  for  plaintiff  in  error, 

Charles  D.  Chimes  and  John  A.  Davies,  contra. 

NORVAL,  J. 

This  proceeding  was  brought  to  obtain  a  review  of 
the  action  of  the  court  below  in  sustaining  a  general  de- 
murrer to  the  petition,  and  in  dismissing  the  cause.  The 
suit  was  against  the  city  to  recover  damages  sustained  by 
plaintiff  by  reason  of  the  location  and  construction  of  a 
storm  sewer  in  the  alley  upon  which  plaintiff's  property 
abuts.  A  single  question  is  presented,  which  is  whether 
a  suit  can  be  maintained  against  a  city  of  the  second 
class  having  more  than  5,000  inhabitants,  to  which  class 
the  defendant  city  belongs,  to  recover  damages  to  prop- 
erty occasioned  by  the  construction  of  a  public  improve- 
ment, without  fault  or  negligence  of  the  city,  unless  he 
has  first  filed  with  the  city  clerk,  within  six  months  from 
the  date  of  the  sustaining  of  the  injury  or  damages,  the 
statement  contemplated  by  section  34,  article  2,  chapter 
14,  of  the  Compiled  Statutes.  The  section  mentioned  is 
in  the  following  language:  "Sec.  34.  All  claims  against 
the  city  must  be  presented  in  writing  with  a  full  account 
of  the  items  verified  by  the  oath  of  the  claimant  or  his 
agent  that  the  same  is  correct,  reasonable,  and  just,  and 
no  claim  (or  demand)  shall  be  audited  or  allowed  unless 
presented  and  verified  as  provided  for  in  this  section; 
Provided^  No  costs  shall  be  recovered  against  such  city 
in  any  action  brought  against  it  for  any  unliquidated 
claim,  including  claims  for  personal  injury  sustained 
by  reason  of  the  negligence  of  such  city,  which  has  not 
been  presented  to  the  city  council  to  be  audited;  nor  upon 
claims  allowed  in  part,  unless  the  recovery  shall  be  for 
a  greater  sum  than  the  amount  allowed,  with  the  interest 
thereon;  Provided^  further y  That  all  actions  against  such 
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city  for  injuiy  or  dama«r^  to  person  or  pn>perty  hereafter 
suBtained  by  reason  of  the  ne«:ligenee  of  such  city  must 
be  brought  within  six  months  fn>m  the  date  of  sustaining 
the  same;  and  to  maintain  such  action  it  shall  be  neces- 
sary that  the  party  file  in  the  office  of  the  city  clerk,  within 
six  uMmths  from  the  date  of  the  injury  or  damage  com- 
plained of,  a  statement  giving  full  name  and  the  time, 
place,  nature^  and  circumstances  of  the  injury  or  damage 
complained  of,  and  the  name  or  names  of  the  witness  or 
witnesses  thereto." 

The  city  attorney  insists,  in  his  brief,  that  the  giving 
of  the  notice  specified  in  the  last  proviso  of  the  section 
(luoted  above,  is  a  condition  precedent  to  the  maintaining 
of  an  action  against  the  city  for  any  unliquidated  de- 
mand, and  there  is  cited  in  support  of  tliis  line  of  argu- 
ment. City  of  Lincoln  r.  Orantj  38  Neb.,  369,  and  City  of 
Hastings  v.  Foxworthy,  45  Neb.,  676.  The  first  of  those 
decisions  was  cited  and  followed  in  City  of  Lincoln  r. 
FinklCj  41  Xeb.,  575.  The  two  cases  reported  in  38th 
and  41st  Nebraska  were  predicated  upon  that  portion  of 
8ec*tion  36,  article  1,  chapter  13a,  Compiled  Statutes, 
which  reads  thuB:  ^^And  to  maintain  an  action  against 
said  city  for  any  unliquidated  claim  it  shall  be  neces- 
sary that  the  party  file  in  the  office  of  the  city  clerk, 
within  three  months  from  the  time  such  right  of  action 
accrued,  a  statement  giving  full  name  and  the  time, 
place,  nature,  circumstances^  and  cause  of  the  injuiy  or 
damage  complained  of."  It  cannot  escape  attention  that 
the  foregoing  in  express  terms  requires  the  giving  of 
notice  in  every  action  upon  a  claim  which  is  unliquidated, 
while  the  section  of  the  charter  involved  in  tJie  case  at 
bar  contains  no  such  provision.  Obviously,  under  said 
section  36,  article  13a,  the  notice  therein  required  must 
be  given  as  specified  to  entitle  any  one  to  prosecute  suc- 
cessfully a  suit  against  a  city  governed  by  its  provision 
to  recover  upon  any  unliquidated  demand,  whether  the 
damages  sought  to  be  recovered  were  occasioned  by  the 
( areful  making  of  some  public  improvement,  or  were 
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caused  by  the  negligence  of  the  city  authoritiefi.  But  it 
is  very  evident  that  the  decisions  predicated  upon  said 
section  36  throw  no  light  upon  the  proposition  now  be- 
fore the  court,  owing  to  the  dissimilarity  of  the  provis- 
ions contained  in  said  section  36,  and  the  section  34  under 
consideration. 

Said  section  34  was  construed  in  City  of  Hastings  v.  Fox- 
tcorthy,  45  Neb.,  676,  which  was  an  action  to  recover  dam- 
ages caused  by  the  alleged  negligence  of  the  city.  It  wafi 
there  said,  in  substance,  that  the  filing  of  the  statement 
or  notice  contemplated  by  said  section  was  indispensable 
to  the  maintaining  of  a  suit  against  the  municipal  corpo- 
ration for  any  injury  or  damages  to  person  or  property. 
Said  statement  is  too  broad,  although  the  decision  upon 
the  point  was  correct,  when  it  is  considered  that  the  ac- 
tion in  which  it  was  announced  was  to  recover  for  per- 
sonal injuries  resulting  from  the  negligence  of  the  de- 
fendant It  was  not  the  purpose  of  the  court  to  hold 
in  that  case  that  the  said  section  34  required  the  notice 
.  therein  mentioned  to  be  given  prior  to  the  bringing  of  any 
action  for  damages  against  a  city  governed  by  its  pro- 
visions, but  rather  the  intention  was  to  hold  that  tiie 
filing  of  such  notice  with  the  city  clerk  was  a  condition 
precedent  to  the  maintaining  of  an  action  against  the 
city  for  negligence.  The  conclusion  is  reached  that  the 
precise  point  involved  in  this  case  has  not,  up  to  thi^ 
time,  been  passed  upon  by  this  court 

What  is  the  proper  construction  or  interpretation  of 
the  last  proviso  of  said  section  34?  The  section  first  pro- 
vides that  all  claims  against  the  city  must  be  submitted 
in  writing,  itemized,  and  verified  under  oath,  and  that  no 
claim  shall  be  audited  unless  presented  and  verified  as 
required  thereby.  The  first  proviso  declares^  in  effect,  that 
the  city  shall  not  be  liable  for  costs  in  actions  brought 
against  it  upon  any  unliquidated  claim,  including  clainus 
for  personal  injuries  sustained  by  reason  of  the  negli- 
gen-ce  of  such  city,  which  has  not  been  presented  for  al- 
lowance to  the  city  council.    Then  follows  the  second,  Oi' 
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last,  proviso  which  reads:    ^^Provided,  further.  That  all 
actions  against  such  city  for  injury  or  damage  to  person 
or  property  hereafter  sustained  by  reason  of  the  negli- 
gence of  such  city  must  be  brought  within  six  months 
from  the  date  of  sustaining  the  same;  and  to  maintain 
such  action,"  etc.    The  city  attorney  contends,  and  doubt- 
less such  was  the  opinion  entertained  by  the  court  below, 
that  the  words  "such  action,"  as  used  in  said  last  proviso, 
refer  to  and  embrace  the  different  classes  of  actions 
against  the  city  specified  in  the  section,  and  not  alone  to 
the  kind  of  actions  previously  mentioned  in  the  same 
proviso.     To  give  the  words  quoted  such  meaning  is  to 
ignore  the  grammatical  construction  of  the  section.    Evi- 
dently the  legislature  intend  by  the  use  of  "such  action," 
to  refer  alone  to  the  particular  class,  or  kind,  of  actions 
described  immediately  preceding  in  the  same  proviso, 
namely,  suits  against  a  city  for  injury  or  damage  to  per- 
son or  property,  resulting  from  the  negligemoe  of  the 
city.    To  maintain  said  kind  of  an  action  alone  the  filing 
of  the  statement  or  notice  with  the  city  clerk  is  made  a 
condition  precedent.     This  is  the  plain  import  of  the  lan- 
guage employed.     Had  it  been  the  intention  of  the  legis- 
lature to  require  the  filing  of  the  detailed  statement  in 
cases  of  unliquidated  demands,  whether  based  upon  the 
negligence  of  the  city  or  not,  language  plainly  expressing 
such  purpose  should  have  been  employed  in  the  framing 
of  the  law.    The  damages  sustained  by  reason  of  the  lo- 
cation and  proper  construction  of  the  sewer,  plaintiff  was 
entitled  to  recover  without  filing  the  statutory  notice, 
but  such  a  notice  is  indispensable  to  a  recovery  for  any 
negligence  of  the  city  in  making  the  improvement 

There  are  some  averments  in  the  petition  from  which 
the  charge  of  negligence  might  be  inferred,  but  if  they 
be  eliminated  from  the  pleading  or  treated  as  surplusage, 
a  cause  of  action  is  stated  for  damages  to  private  prop- 
erty for  public  use.  (Harmon  v.  City  of  OmaJtaj  17  Neb., 
548.)    The  judgment  is 

BiDVERSED. 
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Lhwis  Fink  v.  John  L.  Dawson. 

.  FiLBD  NOYEMBIEB  18, 1897.     No.  7628. 

1.  AdverM  Possession:  Title  to  Realty.    Ordinarily  one  who  has 

been  in  the  actual,  open,  exclusiye,  adverse,  and  uninterrupted  pos- 
session of  real  estate  for  ten  years  thereby  acquires  absolute  title 
to  the  same. 

2.  Ejectment:  Adyebse  Possession:  Pleading:  Evidence.  In  an  action 

of  ejectment,  under  an  answer  denying  plaintiffs  title  and  right 
of  possession  to  the  premises,  the  defendant  may  show  title  in 
himself  by  adverse  possession. 

Error  from  the  district  court  of  Gage  counly.  Tried 
below  before  Babcock,  J.    Reversed. 

Alfred  Hazlett  and  Fulton  Jack,  for  plaintiff  in  error. 

E.  N.  Kauffnum,  contra, 

NORVAIi,  J. 

This  cause  originated  in  the  district  court  of  Gage 
county  on  the  2d  day  of  January,  1893,  to  recover  posses- 
sion of  a  strip  of  land  in  the  southwest  quarter  of  section 
30,  township  2  north,  of  range  7  east,  1.04  chains  in  width 
at  the  east  end  of  said  strip,  2.19  chains  in  width  at  the 
west  end,  and  160  rods  long.  From  a  verdict  and  judg- 
ment for  plaintiff,  defendant  has  brought  the  record  to 
this  court  for  review. 

The  plaintiff  below,  John  L.  Dawson,  is  the  owner  of 
the  north  half  of  said  quarter  section,  and  Lewis  Fink  is 
the  owner  of  the  south  half  of  the  same  quarter  section. 
The  controverfigr  is  over  the  location  of  the  original  gov- 
ernment comers,  which  mark  the  boundary  line  dividing 
the  north  and  south  halves  of  the  southwest  quarter  of 
Bald  section  30,  and  whether  the  defendant  had  held  ad- 
verse possession  of  the  strip  in  dispute  continuously  for 
ten  years  immediately  prior  to  the  bringing  of  this  suit. 
The  testimony  adduced  on  the  trial  relating  to  the  loea- 
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tion  of  the  goyemment  monuments  in  question  was,  as  is 
usual  in  cases  of  this  character,  exceedingly  conflicting. 
The  testimony  of  the  defendant  was  to  the  eflfect  that  he 
had  possession  of,  and  cultivated,  all  the  strip  now  in 
litigation  since  1888,  and  at  least  one-half  thereof  since 
1881. 

Error  is  predicated  upon  the  giving  of  the  following 
instruction  at  the  request  of  plaintiff  below : 

"The  jury  are  instructed  that  the  boundary  lines  of 
lands  are  determined  from  the  location  of  the  original 
stakes  and  comers  by  the  government  surveyors,  and  that 
these  stakes  and  comers  control  the  location,  course,  and 
distances  of  boundary  lines,  and  that  these  lines  are  not 
subject  to  change  or  correction  by  subsequent  surveys  by 
county  or  private  surveyors.  And  if  you  find  that  tie 
government  surveyor  located  the  corners  at  the  point  con- 
tended for  by  plaintiff,  you  must  find  for  the  plaintiff.'' 

By  the  foregoing  the  only  issue  presented  to  the  jury 
for  determination  was  the  exact  location,  by  the  govern- 
ment surveyor,  of  the  boundary  line  between  the  north 
and  south  half  of  the  southwest  quarter  of  said  section 
30.  If  they  ascertained  from  the  evidence  that  the  orig- 
inal corners  were  located  at  the  places  claimed  by  the 
plaintiff,  then,  under  the  instruction,  they  were  bound  to 
return  a  verdict  for  him.  The  defense  of  adverse  posses- 
sion was  entirely  withdrawn  from  the  consideration  of  the 
jury  by  the  above  paragraph  of  the  charge,  notwithstand- 
ing there  was  some  evidence  adduced  from  which  the 
conclusion  might  have  been  drawn  that  the  defendant 
had  held  at  least  a  portion  of  the  land  adversely  for  the 
full  statutory  i>eriod.  It  is  a  well  recognized  rule  that 
ordinarily  a  person  who  has  been  in  the  continuous,  ex- 
clusive, adverse  possession  of  real  estate  for  ten  years, 
thereby  acquires  a  perfect  title  to  the  same,  and  the  juiy 
should  have  been  so  advised  by  the  trial  court,  especially 
since  the  defendant  requested  an  instruction  upon  that 
feature  of  the  case. 

It  is  argued  by  counsel  for  plaintiff  below  that  this  de- 
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fense  of  adverse  possession  waa  not  available,  because  it 

was  not  specially  pleaded  in  the  answer.     This  contention 

is  not  well  founded.    The  answer  denied  title  and  right  of 

possession  in  plaintiff,  which  was  sufficient,  under  section 

627  of  the  Code  of  Civil  Procedure,  to  entitle  the  defendant 

to  interpose  the  defense  of  adverse  possession.     {Staley  v. 

Hmisdy  35  Neb.,  160;  Wanser  v.  LucaSy  44  Neb.,  759.)    For 

the  error  indicated  the  judgment  is 

Beyersbd. 


Lexington  Bank  v.  John  Wirgbs. 

Filed  Novembbb  18, 1897.    No.  7482. 

L  Chattel  Mortgages:  Fobeclosube  Sale:  Waiveb  of  Rights  w- 
DEB  Statute.  Section.  6,  chapter  12,  Compiled  Statutes,  prescrib- 
ing the  mode  of  conducting  a  chattel  mortgage  sale,  was  designed 
for  the  protection  of  the  mortgagor,  and  he  may  waive  his  right 
thereunder  to  have  the  mortgaged  property  in  view  at  the  time 
of  sale,  if  he  chooses  to  do  so. 

2.  -^ :  :  ■-.    Held,  The  mortgagor  waived  the  benefit  of 

the  statute  by  stipulating  in  the  mortgage  for  the  sale  of  the  prop- 
erty by  the  mortgagee,  "at  public  or  private  sale  with  or  without, 
as  the  holder  may  deem  best,  an  advertisement,  and  sale  according 
to  law,  being  hereby  expressly  waived.' 


»t 


Error  from  the  district  court  of  Dawson  county. 
Tried  below  before  Holcomb,  J.    Reversed. 

(7.  W.  McNamarf  for  plaintiff  in  error. 

H.  M.  Sinclair  and  N.  R.  Oreenfieldy  contra. 

NORVAL,  J. 

The  defendant  below,  the  Lexington  Bank,  is  a  corpora- 
tion engaged  in  the  banking  business  in  the  city  of  Lex- 
ington, Dawson  county,  and  plaintiff,  John  Wirges,  was 
one  of  its  customers,  having  an  oi>en  account  with  the 
bank.    At  divers  times  he  also  borrowed  money  from  the 
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defendant  at  a  usurious  rate  of  interest,  giving  his  notes 
for  the  sums  thus  obtained.  Some  of  the  notes  have  been 
paid  in  full,  while  others,  or  some  portions  thereof,  by  a 
series  of  renewals  were  finally  merged  into  three  notes 
for  |270, 13,300,  and  |4,000  respectively,  which  have  not 
been  fully  paid.  To  secure  the  payment  of  the  said  note 
of  |4,000  Wirges  executed  and  delivered  to  the  bank  a 
chattel  mortgage  upon  one  brick  machine  and  connec- 
tions and  tools;  one  boiler,  engine,  and  connections;  one 
boiler  house;  one  windmill,  tower,  tank,  and  pipes;  five 
frame  sheds;  two  frame  houses;  435,000  bricks,  burned 
and  unburned;  ten  head  of  horses;  three  wagons;  two 
buggies;  five  sets  of  harness,  and  other  personalty.  De- 
fault having  been  made  in  the  condition  of  the  mortgage 
by  Wirges,  the  bank  took  possession  of  the  mortgaged 
property,  advertised  and  sold  the  same,  and  applied  the 
proceeds  upon  the  indebtedness  of  the  mortgagor.  Wir- 
ges brought  this  action  against  the  bank  for  an  account- 
ing, and  for  damages  for  the  alleged  conversion  of 
the  mortgaged  chattels,  the  contention  being  that  the 
bank  sold  the  proi)erty  without  complying  with  the 
statutory  requirements  relating  to  foreclosing  chattel 
mortgages.  There  was  a  trial  before  a  referee,  who 
found,  and  so  reported  to  the  court,  that  the  amount  due 
the  bank  on  the  note,  together  with  |73.80  as  expenses  in 
taking,  keeping,  advertising,  and  selling  the  chattels,  to 
be  the  sum  of  $5,482.55,  and  that  the  bank  had  received 
as  usurious  interest  on  the  notes  the  sum  of  |1,805.17. 
The  9th  and  10th  findings  of  fact  of  the  referee  are  as 
follows: 

"9.  I  find  that  the  defendant  made  a  lawful  sale  of  the 
mortgaged  property,  to-wit:  10  horses,  1  buggy,  2  wa^ns, 
3  sets  of  harness^  1  single  harness^  for  which  it  received 
the  sum  of  f439. 

"10.  I  find  that  the  following  mortgaged  property  was 
not  in  view  at  the  time  and  place  of  sale,  and  that  th<* 
same  was  unlawfully  sold,  and  converted  by  the  defend- 
ant: 1  windmill  and  tank,  of  the  value  of  160;  5  sheds,  of 
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the  value  of  $250;  1  stable,  of  the  value  of  f50;  1  house,  of 
the  value  of  flOO;  1  house,  of  the  value  of  $500;  1  engine 
house,  of  the  value  of  |50;  1  lot  of  tools,  etc.,  of  the  value 
of  f  100;  1  engine  and  boiler,  of  the  value  of  fSOO;  170,000 
bumed  bricks^  of  the  value  of  $1,190;  200,000  unbumed 
bricks,  of  the  value  of  $700;  loose  lumber,  $45, — all  being 
of  the  aggregate  value  of  $3,545." 

The  referee  also  found  as  conclusions  of  law:  First — 
That  defendant  should  be  credited  with  $5,482.55.  Sec- 
ond— ^That  plaintiff  should  be  credited  for  usurious  inter- 
est as  shown  by  finding  number  4,  $1,805.17;  for  item 
shown  in  No.  9,  $439;  for  item  shown  in  No.  10,  $3,545, — 
total,  $5,789.17.  Third— That  plaintiff  should  have  judg- 
ment against  the  defendant  for  the  difference  between 
$5,789.17  and  $5,482.55,  to-wit,  $306.62. 

Exceptions  were  filed  by  the  bank  to  the  referee^s  re- 
port, which  were  overruled,  as  was  likewise  a  motion  for 
a  new  trial,  and  judgment  was  rendered  against  the  bank 
in  accordance  with  the  findings  of  the  referee.  Counsel 
for  defendant  below  assai]  the  tenth  finding  of  fact,  and 
the  second  and  third  conclusions  of  law  based  thereon. 
It  is  true,  a^  found  by  the  referee,  that  the  portion  of  the 
mortgaged  chattels  described  in  the  said  tenth  finding 
was  not  in  sight  at  the  time  of  the  sale.  It  is  on  this  fact 
alone  that  the  charge  of  conversion  is  based.  If  the  sale 
for  that  reason  was  not  unlawful,  defendant  should  only 
have  been  held  accountable  for  the  amount  actually  re- 
ceived for  the  property,  rather  than  the  market  value 
thereof.  The  important  question  to  which  we  shall  then 
give  attention  is  whether  the  sale  of  the  property  was 
illegal.  The  legislature,  by  chapter  12,  CJompiled  Stat- 
utes, has  provided  the  manner  in  which  chattel  mortgages 
may  be  foreclosed  in  this  state;  how  notice  of  sale  shall 
be  given,  the  requisites  of  such  notice,  when  and  where 
the  sale  shall  be  conducted,  and  that  the  same  shall  be 
had  in  view  of  the  property.  This  last  requirement  not 
having  been  complied  with  as  to  the  propei-ty  mentioned 
in  the  tenth  finding,  a  strict  statutory  sale  of  all  the  mort- 


652  NEBRASKA  REPORTS.  [Voii.  52 


Lexington  Bank  v.  Wiiges. 


gaged  property  has  not  been  had,  and  the  bank  shoMd 
account  to  the  mortgagor  for  the  value  of  that  portion 
thereof  which  was  disposed  of  in  a  manner  other  than  is 
provided  by  law,  unless  the  statutory  requirements  relat- 
ing to  foreclosure  cannot  be  invoked  in  this  ease.  The 
legislature  has  not  established,  nor  attempted  to  do  so, 
an  inflexible  rule  for  the  foreclosure  of  chattel  mortgages; 
but  said  chapter  12  has  merely  specified  a  method  of  sale 
by  which  the  equity  of  redemption  of  the  mortgagor  may 
be  extinguished.  That  the  mode  therein  prescribed  is  not 
the  only  one  the  mortgagee  may  pursue  is  obvious,  A 
verbal  chattel  mortgage  cannot  be  thus  foreclosed,  since 
such  a  mortgage  cannot  be  recorded  as  required  by  sec- 
tion 2  of  said  chapter  12,  which  is  a  prerequisite  to  a  stat- 
utory foreclosure.  And  yet  this  court  has  upheld  the  va- 
lidily  of  a  verbal  chattel  mortgage.  {Conchman  v.  Wright^ 
8  Neb.,  1;  Sparks  v.  Wilson,  22  Neb.,  112.)  The  rights  of 
the  mortgagor  may  be  cut  off  by  an  action  in  equity  to 
foreclose  the  mortgage,  and  undoubtedly  mortgaged  chat- 
tels may  be  sold  in  accordance  with  the  stipulation  in  the 
mortgage,  although  different  from  the  mode  laid  down  in 
said  chapter  12,  especially  where  the  rights  of  third  par- 
ties are  not  involved.  {Facth  t\  Leary,  23  Neb.,  267;  Chaf- 
fee t?.  Atlas  Lumber  Co.,  43  Neb.,  225;  Scott  v.  DaviSy  44 
Pac.  Itep.  [Kan.],  1001;  Jones,  Chattel  Mortgages^  sec. 
709.) 

The  statute  prescribing  the  time,  place,  and  manner  of 
sale  was  designed  for  the  protection  of  the  mortgagor,  but 
he  may  waive  his  right  thereunder  if  he  sees  proper  to  do 
so.  The  right  of  a  mortgagor  of  chattels  to  waive  the 
benefit  of  the  statute  relating  to  foreclosure  has  been  rec- 
ognized by  this  court  (See  Gallen  v.  Rose,  47  Neb.,  638.) 
By  proper  stipulation  in  the  mortgage  the  mortgagor  may 
dispense  with  a  public  auction  or  with  the  mortgaged 
property  being  in  actual  view  at  the  time  of  sale.  {Dar- 
nail  V,  Darlington,  28  S.  Oar.,  255;  Stevens  v.  Breen,  75  Wis., 
()00;  Welcome  v.  Mitchell,  81  Wis.,  566;  Rose  v.  Page,  46 
N.  W.  Rep.  [Mich.],  227;  JBTatrw  v.  Lynn,  25  Kan.,  281; 
livi/nohls  V.  Thornas,  28  Kan.,  810.) 
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It  remains  to  be  determined  whether  thi«  mortgagor 
waived  a  strict  statutory  foreclosure.  It  is  disclosed  that 
when  the  mortgage  was  executed,  none  of  the  mortgaged 
proi)erty  was  situate  in  the  city  of  Lexington,  but  the 
larger  portion  thereof  was  at  the  yards  of  the  mortgagor, 
some  two  miles  distant  from  the  city.  Especially  was 
this  true  as  to  the  major  part  of  the  property  described 
in  the  tenth  finding  of  the  referee.  It  is  likewise  noticea- 
ble that  most  of  the  property  therein  specified  waB  not 
movable  ordinaiily,  at  least  without  great  loss  and  dam- 
age. And  yet  the  mortgage  provided  for  the  sale  of  the 
property  in  Lexington.  It  is  evident  that  the  jvarties 
never  for  a  moment  contemplated  that  the  unbumed 
bricks,  sheds,  stable,  houses,  engine  house,  and  engine 
and  boiler  should  be  removed  to  Lexington  for  the  pur- 
pose of  sale,  but  rather  that  the  statutory  right  to  have 
this  property  present  at  the  sale  was  waived  by  the  mort- 
gagor. This  view  is  emphasized  by  the  fact  that  the 
mortgage  contained  a  clause  authorizing  the  mortgagee 
to  sell  the  property  "at  public  or  private  sale,  at  Lexing- 
ton, Nebraska,  witii  or  without  an  advertisement,  and  sale 
according  to  law  being  hereby  expressly  waived."  This 
constituted  an  eflfectual  waiver  of  the  mortgagor's  right, 
under  the  statutes,  to  have  the  sale  made  in  sight  of  the 
property.  There  has  been  no  conversion  by  the  bank,  and 
the  referee  and  the  district  court  each  erred  in  holding 
that  the  mortgage  sale  was  illegal.    The  judgment  is 

Bbvebshd. 


John  B.  Walker  v,  Sabah  E.  Btbvbns,  Adminis- 
tratrix. 

Filed  Novembbb  18»  1897.    No.  7661. 

1.  Stunxnons:  Place  of  Sebtice:  Effect.  In  a  i^ersonal  action  hay- 
ing but  one  defendant,  a  summons  issued  to  a  county  other  than 
the  one  in  which  the  suit  was  brought  and  served  upon  him 
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therein  1b  void  and  confers  no  jnrisdictkm  oyer  the  person  of  the 
defendant 

Alias  Bummons.    When  a  Toid  summons  is  issued,  another 


writ  may  issue  without  either  an  order  of  the  court  or  tlie  return  of 
the  Urst  "not  summoned." 

8. :  Shebiff's  Rsruair.    The  return  of  a  sheriff  to  a  siinunons 

that  he  served  the  same  by  leaving  a  copy  at  the  usoai  place  of 
residence  of  the  defendant,  while  not  conclusive  as  to  reaidenoe^  is 
prima  facie  evidence  of  such  fact. 

4, :  Sebticb  Upon  Pbisoneb:  Residence:  Jurisdiction.    W.,  a 

single  man,  having  a  legal  home  and  domicile  in  F.  county,  was  ar- 
rested at  his  said  residence  for  a  felony  committed  in  D.  county, 
to  which  county  he  was  conveyed  and  committed  to  the  jail  th^^eof, 
pending  trial.  While  thus  imprisoned  he  was  sued  in  F.  county 
and  the  summons  was  served  by  leaving  a  copy  at  his  usual  place 
of  residence  in  said  county.  Held,' ThtX  the  court  thereby  acquired 
Jurisdiction  over  the  person  of  the  defendant 

Ebror  from  the  district  court  of  Frontier  county. 
Tried  below  before  Weltt,  J.    Affirmed. 

0.  W.  McNamar^  for  plaintifl  in  error. 

Oreene  &  Hostetler^  contra. 

NORVAL,  J. 

On  November  29,  1893,  Sarah  E.  Stevens,  as  adminis- 
tratrix of  the  estate  of  George  P.  Stevens,  brought  this 
suit  in  the  district  court  of  Frontier  county  to  recover 
damages  for  the  deliberate  and  malicious  killing  of  plain- 
tiff's intestate  by  the  defendant.  The  defendant  made  a 
special  appearance  in  the  court  below,  objecting  to  the 
jurisdiction  of  the  court  over  his  person,  which  was  over- 
ruled, and  from  a  judgment  against  him  in  the  sum  of 
$5,000  he  prosecutes  an  error  proceeding  to  this  court. 

A  single  question  is  argued  uji>on  the  record,  which  is, 
whether  the  court  below  acquired  jurisdiction  over  the 
person  of  the  defendant.  He  made  no  general  appear- 
ance in  the  cause.  Two  summonses  were  issued, — one  on 
November  29,  1893,  directed  to  the  sheriff  of  Dawson 
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county,  and  the  other  on  December  2, 1893,  to  the  sheriff 
of  Frontier  county.  The  former  was  served  upon  the  de- 
fendant personally  while  he  was  confined  in  the  jail  of 
Dawson  county  for  murder,  and  the  other  writ  was  re- 
turned by  the  sheriff  of  Frontier  county  indorsed  served 
on  December  7, 1893,  by  leaving  a  true  and  certified  copy, 
with  all  the  indorsements  thereon,  at  the  defendant's 
usual  place  of  residence.  Under  section  60  of  the  Code  of 
C5ivil  Procedure  this  action  could  be  brought  alone  in  the 
•  county  where  the  defendiant  resided  or  could  be  sum- 
moned. Section  65  declares:  "Where  the  action  is  rightly 
brought  in  any  county,  according  to  the  provisions  of 
title  four,  a  summons  shall  be  issued  to  any  other  county, 
against  any  one  or  more  of  the  defendants,  at  the  plain- 
tiff's request."  Under  said  section  a  summons  in  an  ac- 
tion in  personam  cannot  be  issued  to  a  county  of  the  state, 
other  than  the  one  in  which  the  suit  is  brought,  to  bring 
in  a  party,  unless  service  of  summons  can  be  and  is  prop- 
erly made  in  the  county  where  the  cause  is  pending,  upon 
a  co-defendant  who  has  a  substantial  and  actual  interest 
in  the  litigation  adverse  to  the  plaintiff.  This  court  in 
Ha/nna  v.  Emeraoriy  45  Neb.,  708,  held  that  said  section  65 
does  not  apply  where  the  person  served  in  the  county  is 
merely  a  nominal  defendant.  By  a  parity  of  reasoning 
the  statute  confers  no  authority  to  issue  a  summons  in  a 
personal  action  to  a  county  other  than  the  one  in  which 
the  suit  was  instituted,  where  there  is  only  one  defendant. 
Manifestly  said  section  65  is  not  susceptible  of  any  other 
construction.  {Coibey  v.  Wright,  23  Neb.,  250.)  It  follows 
that  the  summons  issued  to  Dawson  county  was  void,  and 
no  jurisdiction  over  the  person  of  the  defendant  was  ac- 
quired by  the  service  of  the  same  upon  him.  w.| 
It  is  suggested  that  the  summons  directed  to  the  sheriff  ' 
of  Frontier  county  is  invalid,  because  the  same  was  issued 
without  an  order  of  the  court  to  that  effect,  and  prior  to 
the  returning  of  the  writ  issued  to  Dawson  county.  Sec- 
tion 67  of  the  Oode  of  Civil  Procedure  declares:  "When 
a  writ  is  returned  ^not  summoned,'  other  writs  may  be  is- 
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Buedy  until  the  defendant  or  defendants  shall  be  sum- 
moned; and  when  defendants  reside  in  different  counties, 
writs  may  be  issued  to  such  counties  at  the  same  time'' 
The  provisions  of  this  section  were  under  consideration  in 
hhisign  i\  Roggencamp^  13  Neb.,  31,  where  it  was  decided 
that  an  alias  summons  should  not  issue  until  the  first  writ 
has  been  returned  "not  summoned,"  except  upon  an  order 
of  the  court,  but  if  issued  without  such  return  or  order, 
the  proceedings  are  not  thereby  rendered  void,  and  a 
judgment  entered  by  default  against  the  defendant  uporf 
whom  the  writ  was  duly  served  is  at  most  error  without 
prejudice.     Said  section  is  applicable  alone  where  the 
summons  first  issued  is  valid,  and  manifestly  cannot  be  in- 
voked in  a  case  like  this,  where  the  prior  writ  from  the 
inception  was  absolutely  void  and  without  any  binding 
force  and  effect  whatsoever,  the  same  having  been  issued 
without  authority  of  law.    The  second  sumsnons  was 
therefore  properly  issued.     (WilHams  v.  Welton^  28  O.  St., 
/451.) 

Lastly,  it  is  urged  that  jurisdiction  was  not  acquired  by 
the  service  of  the  summons  directed  to  the  sheriff  of  Fron- 
tier county.  The  return  of  the  ofllcer  discloses  that  it  was 
served  by  leaving  a  copy  at  the  defendant's  usual  place  of 
residence.  This  return  is  not  conclusive  as  to  the  fact  of 
residence,  but  is  prima  facie  correct  The  return  must 
stand  unless  its  truthfulness  is  impeached  by  the  evidence 
introduced  on  the  hearing  of  the  objections  to  the  jurisdic- 
tion in  the  court  below.  The  uncontradicted  testim^mv 
established  that  said  John  B.  Walker  is  a  single  man,  and 
on,  and  for  at  least  nine  years  prior  to>  May  12, 1893,  was 
the  owner  of  a  farm  in  Frontier  county  on  which  a  dwell- 
ing house  was  situated;  that  during  all  of  said  time  he 
lived  therein  and  occupied  the  same  as  his  home  and  had 
no  other  place  of  residence,  and  that  on  the  date  aforesaid 
he  was  arrested  at  his  said  residence  for  the  murder  of  one 
George  P.  Stevens,  in  Dawson  county,  and  since  which 
time  continuously  to  the  institution  of  this  suit  in  Novem- 
ber, 1893,  he  has  been  imprisoned  in  the  jail  of  said  county. 
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The  proposition  contended  for  by  eouneel  for  defendant 
is  that  the  service  of  summons  in  Frontier  county  was  un- 
availing, since  at  the  time  of  such  service  and  return  the 
defendant  had  no  usual  place  of  residence  in  said  county, 
and  had  not  been  within  the  county  for  nearly  six  months 
prior  thereto.  In  other  words,  "usual  place  of  residence," 
as  employed  in  the  statute,  means  the  place  of  abode  at 
the  time  of  service.  This  doctrine  has  been  stated  in  some 
of  the  earlier  decisions  of  this  court,  but  the  same  was 
expressly  disapproved,  and  some  of  the  cases  reviewed,  by 
Post,  J.,  in  Wood  v.  Boeder,  45  Neb.,  311.  It  was  there 
distinctly  ruled : 

1.  That  the  words  "residence/'  and  "usual  place  of 
residence,"  as  employed  in  statutes,  are  generally  synony- 
mous with  the  term  "domicile." 

2.  The  residence  essential  to  confer  jurisdiction  is  a 
legal  one  equivalent  to  the  domicile  of  the  defendant. 

3.  Domicile  is  that  place  of  residence  of  a  defendant 
where  he  has  his  fixed  and  permanent  home,  and  to  which, 
when  absent,  he  has  the  intention  of  returning. 

4.  To  effect  a  change  of  domicile  there  must  be  not  only 
a  change  of  residence,  but  an  intention  to  permanently 
abandon  the  former  home. 

In  the  light  of  the  foregoing  principles  there  is  no  room 
to  doubt  that  the  legal  place  of  residence  of  Walker,  at 
the  time  the  service  of  summons  was  made,  was  in  Fron- 
tier county.  That  county  had  been  his  residence  and 
domicile  for  years.  He  did  not  leave  his  home  for  the 
purpose  of  abandoning  the  same.  He  acquired  no  resi- 
dence elsewhere,  and  oould  not  have  been  legally  sued  in 
Dawson  county,  since  he  was  held  in  custody  there  to  an- 
swer to  the  charge  of  felony.  {Palmer  v.  Rowan,  21  Neb., 
452.)  If  this  summons  was  not  properly  and  legally 
served,  then  the  defendant  could  not  be  sued  at  all.  We 
liold  that  the  defendant's  usual  place  of  residence  was  in 
Frontier  county,  and  that  jurisdiction  over  his  person  was 
acquired  by  the  service  of  the  summons  therein.    The 

judgment  is 

AQ  Atfibmiid, 
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O.  p.  EisBiiBY  V.  0.  P.  Tagoart,  RBcasivBR  FOB  Omaba 

Hardwarb  Company. 

FiLSD  NoTmcBSB  18»  1897.    No.  7617. 

1.  Oontracts:  Actionb:  Dbbcbiption  of  PLAiirriFF:  OBJscnoirs.    A  de- 

fendant cannot  object  that  the  description  by  which  the  ccxitract 
Bued  upon  was  entered  into  by  plaintiff  is  not  a  sufGiciently  fall  de- 
scription of  such  plaintiff  and  of  the  capacity  in  which  he  brings 
his  action. 

2.  Pleading:  Dssobiptioit  of  Parties:  Objections.    A  plaintiff  who. 

in  his  petition,  has  been  sufficiently  described  in  the  title  of  the 
case  need  only  be  referred  to  as  plaintiff  in  the  statement  of  the 
tscta  constituting  his  cause  of  action  or  in  Ills  prayer  for  relief. 

Error  from  the  district  court  of  Madison  county. 
Tried  below  before  Robinson,  J.    Affirmed. 

Mapes  d  Haamy  for  plaintiff  in  error. 

Charge  N.  Beels  and  Beela  d  Schoregge^  contra. 

Ryan,Q 

This  action  was  begun  in  the  oounty  court  of  Madison 
county,  wherein  there  was  a  judgment  in  favor  of  the 
plaintiff  0.  P.  Taggart,  receiver,  etc.  By  petition  in  error 
the  same  questions  were  presented  in  the  district  court 
that  are  now  urged  for  our  consideration.  These  will  now 
be  stated  and  determined  on  the  line  pursued  by  the  con- 
tending parties,  both  in  their  pleadings  and  briefs.  In 
the  county  court  the  plaintiff  was  described  as  "C.  F.  Tag- 
gart, receiver  for  Omaha  Hardware  Co.,  plaintiff.'*  The 
plaintiff  and  defendant  were  parties  to  a  draft  accepted 
by  the  last  named  party,  in  which  draft  the  party  first  re- 
ferred to  was  thus  named:  "Omaha  Hardware  Co.,  G.  F. 
Taggart,  Rec,"  By  a  demurrer  to  the  petition  two  ob- 
jections were  presented.  Of  these  the  first  was  that 
"Plaintiff  has  not  the  legal  capacity  to  sue;''  the  second 
was,  ^^That  the  petition  itself  does  not  state  facts  suffi- 
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cient  to  constitute  a  cause  of  action/'    The  overruling  of 
this  demurrer  presents  the  question  to  be  considered. 

The  argument  of  the  plaintiff  in  error  in  this  court  on 
the  first  of  these  propositions  is  that  the  petition  was  de- 
fective in  not  alleging  the  appointment  of  the  receiver,  by 
whom  such  appointment  was  made,  and  the  existence  of 
the  receivership  at  the  commencement  of  the  action,  so 
that  issue  might  be  joined  upon  one  or  more  of  these 
propositions.  It  is  a  sufficient  answer  to  this  contention 
to  call  attention  to  the  fact  that  the  plaintiff  in  error  in 
the  contract  on  which  this  suit  was  brought  dealt  with 
the  defendant  in  error  as  being  the  receiver  of  the  Omaha 
Hardware  Go.  The  principle  involved  is  analogous  to 
that  which  forbids  the  maker  of  a  note  payable  to  a  bank 
raising  the  question  of  the  incorporation  of  such  bank, 
and  the  right  to  raise  such  an  issue  has  been  denied  by 
this  court.  {Platte  Valley  Bank  v.  Harding^  1  Neb.,  461; 
Exchange  Nat.  Bank  v.  Capps^  32  Neb.,  242.) 

The  argument  on  the  proposition  that  the  petition  does 
not  state  sufficient  facts  to  constitute  a  cause  of  action  is 
based  upon  the  alleged  failure  to  state  that  C.  E.  Eiseley, 
the  acceptor  of  the  draft,  was  the  same  person  described 
as  "Charles  F.  Eiseley,  defendant,"  in  the  petition.  It  has 
been  held  by  this  court  that  a  plaintiff  or  defendant  is 
sufficiently  described  by  naming  him  as  such  in  the  peti- 
tion, and  that  afterwards  in  the  petition  it  is  sufficient  for 
all  purposes  to  refer  to  such  party  by  that  descriptive 
term.  {Stubendorf  v.  Sonnenscheiny  11  Neb.,  235.)  In  the 
petition  under  consideration  the  averments  as  to  the  de- 
fendant, who  in  the  title  had  been  described  as  above 
stated,  were,  that  defendant  made  the  acceptance,  had 
refused  to  make  payment,  alid  that  there  was  due  from 
him  the  sum  for  which  judgment  was  prayed.  This  was 
sufficient  not  only  to  describe  the  defendant,  but,  as  well, 
it  served  to  identify  him  as  the  same  party  who  had  ac- 
cepted the  draft  sued  upon.  The  judgment  of  the  dis- 
trict court  IB 

Affibmbid, 
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§  Sf|  MosBS  Nathan  btt  al.,  APPELiiEBSy  v.  Aaron  Sands  et 

Ali.,  AFPBLLEES,  AND  BOSS  OAMBLE,  APPBLXcANT. 
FuJBD  NoYEMBEB  18, 1S97.    No.  7490. 

1.  Witneesee:  Impeachment.  A  person  who  calls  a  witness  impliedly 
recommends  him  as  worthy  of  belief,  and  afterwards  cannot  be 
permitted  to  introduce  evidence  which  has  no  tendency  other  than 
to  impeach  such  witness. 

2.  Fraudulent  Conveyances:  Evidence.  Where  a  purchase  of  aa  entire 
stock  of  goods  was  made  from  a  merchant  at  a  fair  price  and  with 
no  knowledge  that  such  merchant  was  indebted  to  other  parties 
than  those  whose  debts  were  paid  through  such  purchase,  the  tran^ 
fer  will  not  be  declared  void,  though  the  purpose  of  the  purchaser 
was,  in  part,  to  secure  payment  of  a  debt  due  himself  and  another 
debt  due  a  bank  of  which  he  was  at  the  time  the  presid^it  and 
managing  officer. 

3. :  .  The  evidence  examined  and  held  insufficient  to  sus- 
tain a  finding  that  the  transfer  to  appellant  was  fraudulent  and  void 
as  to  creditors  of  the  party  by  whom  such  transfer  had  been  made. 

Appeax.  jfrom  the  district  court  of  Buffalo  county. 
Heard  below  before  Holcomb,  J.    Reversed. 

Oreene  &  Hostetler  and  F.  G.  Earner ^  for  appellant. 

Ira  D.  Marstofij  S.  M.  Nevitis^  and  Dryden  &  MaAn^  contra. 

Kyan,  O. 

This  action  was  brought  in  the  district  court  of  Buffalo 
county  by  numerous  judgment  creditors  of  Aaron  Sands, 
against  the  said  Aaron  Sands,  Ross  Gamble,  and  Allie 
Sands  as  defendants.  It  was  alleged  in  the  petition  that 
from  March  1,  1890,  untir  November  15,  1891,  Aaron 
Sands  had  been  engaged  in  btisiness  in  Kearney  as  a  re- 
tail dealer  in  ready-made  clothing,  furnishing  goods, 
boots,  shoes,  etc. ;  that  in  pursuance  of  a  fraudulent  con- 
spiracy, to  which  all  the  defendants  were  parties,  the  said 
Aaron  Sands,  upon  the  faith  of  a  credit  secured  largely  by 
the  recommendation  of  Ross  Gamble,  president  aoid  man- 
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aging  officer  of  the  Buffalo  County  National  Bank,  ac- 
cumulated a  stock  of  goods  of  the  value  of  ?40,600 ;  that 
while  the  accumulation  wslb  pfrogressing  there  existed  an 
understanding  between  Boss  Gamble  and  Aaron  Sands 
that  when  sufficient  goods  had  been  obtained,  the  entire 
stock  was  to  be  fraudulently  transferred  by  the  said 
Aaron  Sands  to  Boss  Gamble,  and  that  it  was  with  the 
above  fraudulent  purpose  in  view  that  the  merchandise 
was  purchased  by  Sands  from  the  plaintiffs,  whereby  the 
latter  were  ultimately  compelled  to  become  judgment 
creditors  of  the  said  Aaron  Sands.     It  was  further  al- 
leged that  the  consummation  of  the  above  described 
fraudulent  design  was  the  pretended  sale  of  the  accumu- 
lated stock  of  goods  of  Aaron  Sands  to  Boss  Gamble,  No- 
vember 14,  1891.    It  was  charged  that,  at  the  date  last 
named,  Aaron  Sands  was  not  indebted  to  the  Buffalo 
County  National  Bank  or  to  Boss  Gamble  or  both  in  a  sum 
in  excess  of  |8,000;  that  the  recited  consideration  of  the 
bill  of  sale  evidencing  the  above  transfer  was  f 29,000,  of 
which  ajmoumt  |6,500  was  pretended  to  be  due  as  clerk 
hire  from  Aaron  Sands  to  Allie  Sands,  and  that  a  simu- 
lated payment  was  made  of  this  amount  by  Boss  Gamble 
giving  his  note  to  Allie  Sands  for  that  amount,  which  note 
was  soon  afterwards  returned  to  Gamble,  and  that  in  fact 
nothing  was  paid  except  the  sum  not  exceeding  f8,000 
above  referred  to.   The  plaintiffs  in  their  petition  furthesr- 
more  alleged  that  no  change  of  possession  of  the  stock 
of  goods  followed  the  pretended  transfer  thereof,  and  that 
upon  levies  being  made  on  said  stock  to  satisfy  the  debts- 
of  the  respective  plaintiffs  and  other  creditors  of  Sands, 
Boss  Gamble  had  instituted  some  thirty  or  forty  replevin 
suits  by  virtue  of  which  he  had  gained  and  still  held  pos- 
session of  goods  which  had  been  owned  by  Aaron  Sands, 
and  had  been  selling  and  disposing  of  the  same,  and  for 
this  purpose  had  replenished  the  stock  as  the  require- 
ments of  trade  demanded,  and  that  by  the  means  above  in- 
dicated the  Buffalo  County  National  Bank  and  Boss  Gam- 
ble had  been  paid  a  sum  greatly  in  excess  of  that  dw 
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them,  while  the  plaintiffs  had  been  able  to  obtain  nothing 
in  satisfaction  of  the  several  amounts  due  them.    The 
prayer  of  the  petition  in  effect  was  that  the  transfer  of  the 
stock  of  goods  from  Aaron  Sands  to  Ross  Gamble  might 
be  declared  fraudulent,  that  said  Gamble  might  be  re- 
quired to  account  for  the  value  of  said  stock  and  pay  the 
judgments  due  plaintiffs;  and  to  prevent  a  multiplicity 
of  suits  at  law,  and  to  save  expense,  that  all  the  suits  at 
law  of  said  Gamble  relating  to  said  property  and  the  pro- 
ceeds thereof  might  be  stayed  until  a  full  hearing  could 
be  had  under  the  allegations  of  the  petition,  and  for  gen- 
eral equitable  relief.    The  defendants  answered  sepa 
rately,  admitting  such  averments  of  the  petition  as  were 
consistent  with  a  bona  fide  transfer  of  the  pro«perfy  tx) 
Gamble^  and  denying  all  such  as  were  otherwise.     On 
the  trial  of  the  issues  there  was  a  general  finding  in  favor 
of  the  plaintiffs  against  the  defendants,  and  accordingly 
a  judgment  was  rendered  against  Ross  Gamble  in  favor 
of  the  plaintiffs  in  gross  in  the  sum  of  |16,945,to  draw  in- 
terest at  seven  per  cent  per  annum.     For  the  reversal  of 
this  judgment,  which  carries  all  the  costs  of  the  action, 
Ross  Gamble  has  appealed  to  this  court 

The  district  court  found  that  the  value  of  the  property 
described  in  the  bill  of  sale  at  the  date  of  its  execution, 
November  14,  1891,  was  |26,000,  and  that  the  aggregate 
amount  of  the  sums  due  from  Aaron  Sands  to  the  plain- 
tiffs at  the  date  of  the  decree,  July  3, 1894,  was  |21,147.69. 
There  was  also  a  finding  that  Gamble,  as  part  of  the  con- 
sideration for  the  transfer  of  the  stock  of  goods  to  him, 
paid  to  the  Buffalo  County  National  Bank  the  sum  of 
110,100  as  a  bona  fide  debt  at  the  time  owing  by  Aaron 
Sands  to  said  bank,  and  cancelled  a  bona  fide  debt  at  that 
time  due  from  Sands  to  the  bank  of  the  amount  of  f663. 
As  the  interest  on  the  amounts  due  from  Sands  to  plain- 
tiffs seems  to  have  been  included  in  the  judgment  against 
Gamble  we  cannot,  without  a  full  computation,  maJ^e  an 
exact  comparison,  but  in  general  terms  it  will  answer 
our  purpose  to  say  that  the  amount  of  that  judgment, 
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116^945,  added  to  {10,100  and  f  663  paid  and  discharged 
by  Gamble,  is  |27,708,  while  the  finding  of  the  value  of  the 
goods^  as  it  was  on  November  19,  1891,  was  f26,000. 
These  figures  suggest  the  basis  on  which  probably  Gam- 
ble's liability  was  declared.  In  other  words,  he  seems  to 
have  been  charged  with  the  value  of  the  stock  bb  it  was  on 
November  19, 1891,  and  credited  what  he  had  paid  to  the 
bank,  and  for  the  balance  a  judgment  seems  to  have  been 
rendered  against  him  in  favor  of  the  plaintiffs  in  this  case. 
At  any  rate  we  are  relieved  of  considering  any  represen- 
tations made  to  procure  a  credit  to  be  extended  to  Aaron 
Sands,  for  the  reason  that  the  only  letters  introduced  in 
evidence  which  had  that  tendency  were  written  by  the 
cashier  of  the  Buffalo  County  National  Bank,  and  not  by 
Ross  Gamble,  and  there  is  no  pretense  of  any  other  repre- 
sentation. Since  the  finding  was  that  there  was  due  the 
Buffalo  County  National  Bank  the  sum  of  |10,100  as  a 
bona  fide  indebtedness  we  are  not  required  to  review  the 
evidence  introduced  on  that  proposition,  for,  of  course. 
Boss  Gamble,  the  sole  appellant,  does  not  question  the 
correctness  of  this  finding.  It  may  be  concedjed,  as 
claimed  by  the  appellees,  that  as  between  the  cousins, 
Aaron  Sands  and  Allie  Sands,  a  fictitious  claim  for  clerk- 
hire  due  the  latter  from  the  former  had  been  trumped  up, 
and  that  the  story  of  Allie  Sands  as  to  carrying  in  his 
inside  vest  pocket  J6,500  in  currency  for  a  period  of  about 
six  months  was  a  pure  fabrication,  as  was  also  the  manner 
in  which  he  testified  he  loaned  it.  This  alone  was  not  suf- 
ficient to  justify  the  judgment  which  was  rendered  against 
Gamble,  for  it  was  requisite,  to  have  this  effect,  that  he 
should  have  obtained  the  goods  with  knowledge,  actual 
or  constructive,  of  the  proposed  fraud,  or  there  must  have 
been  a  want  of  consideration.  {Farrington  v.  Stonej  35 
Neb.,  456;  Bcmk  of  Commerce  v.  SchlotfeUty  40  Neb.,  212.) 
For  the  purpose  of  showing  the  facts  tending  to  disclose  a 
fraudulent  purpose  on  the  part  of  all  parties  concerned  in 
the  transfer  to  Boss  Gamble,  the  plaintiffs  called  and  used 
as  their  own  witnesses  the  said  Gamble,  Aaron  Sands, 
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and  Allie  Sands.  In  Blacktoell  v.  Wright,  27  Neb.,  269,  the 
principle  was  recognized  that  a  person  may  not  impeach 
the  character  of  his  own  witness,  and  that  having  called 
him  is  equivalent  to  a  recommendation  that  he  is  entitled 
to  belief  which  cannot  be  contradicted.  The  application 
of  this  rule  eliminates  from  this  case  the  attempts  to  show 
that  transactions  actually  took  place  which  Mr.  Gamble 
denied,  when  the  sole  effect  of  the  proposed  proof  was  to 
show  that  Mr.  Gamble  was  not  worthy  of  belief. 

The  special  circumstances  on  which  plaintiffs,  in  oral 
argument,  seemed  to  rely  as  indicating  a  common  corrupt 
purpose  between  Ross  Gamble  and  the  Sands  were,  the 
improbability  that  between  the  Sands  there  had  been  suf- 
fered to  accumulate  an  indebtedness  of  |6,500  for  clerk- 
hire  alone,  and  the  lack  of  likelihood  that  Gamble  should 
have  advanced  by  way  of  loans  the  several  amounts  which 
he  testified  as  a  witness  that  he  had  advanced.  Of  these 
matters  there  was  no  attempt  at  contradiction.  The 
plaintiffs,  then,  are  in  this  situation:  They  have  furnished 
evidence  of  transactions  so  unusual  in  their  nature  that 
we  are  expected  to  reject  this  evidence  as  being  false  upon 
its  face.  What  now  has  been  gained?  As  we  have  al- 
ready intimated,  plaintiffs  are  in  no  position  to  impeach 
the  witnesses  for  whose  credibility  they  have  vouched  in 
a  certain  sense  by  offering  them  as  witnesses.  No  one  has 
contradicted  them,  hence,  if  they  are  discredited,  nothing- 
has  been  gained  by  plaintiffs,  because  the  ultimate  in- 
quiry in  this  case  is  not  with  reference  to  the  truthfulness 
of  these  witnesses.  It  may  be  possible  that  they  cannot 
speak  the  truth,  and  yet  evidence  of  that  fact  would  not 
alone  be  suflScient  to  justify  the  inference  that  a  trans- 
action in  which  they  were  interested  as  parties  was  nec- 
essarily fraudulent  as  to  creditors  of  one  of  them.  If  the 
transaction  testified  to  was  so  inherently  improbable  that 
we  could  not  believe  in  its  existence,  we  are  simply 
brought  to  the  point  that  with  reference  to  the  proposi- 
tions to  be  established  to  entitle  plaintiffs  to  a  recovery 
there  is  no  proof  whatever.    If  believed  to  any  extent 
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the  tendency  of  such  belief  is  in  that  degree  to  disprove 
the  very  facts  essential  to  the  establishment  of  the  claim 
made  by  the  plaintiffs.  A  very  careful  consideration  of 
the  evidence  with  reference  to  the  allowance  of  the  clerk- 
hire  and  its  payment  by  Gamble  fails  to  impress  us  that 
he  acted  in  bad  faith  with  reference  to  this  claim.  It  is 
true  it  was  of  a  large  amount,  but  both  Aaron  Sands  and 
Allie  Sands  assured  him  that  it  was  due  and  unpaid  and 
that  he  could  not  get  his  claim  paid  without  allowing  it 
He  therefore  accepted  the  concurrent  statement  of  these 
parties,  and,  as  we  are  satisfied  from  all  the  evidence,  ac- 
tually paid  to  Allie  Sands  $6,500.  This  payment  is  ques- 
tioned ;  but  in  view  of  the  fact  that  it  was  testified  to,  not 
only  by  the  Sands  and  Ross  Gamble,  but  as  well  by  Albert 
T.  Gamble,  the  cashier  of  the  Buffalo  County  National 
Bank,  as  plaintiff's  witness,  and  in  view  of  the  further 
fact  that  the  check  by  which  the  payment  was  made  was 
produced  and  identified  by  the  said  cashier  as  the  check 
ug[K)n  which  sujch  payment  was  made  by  him,  we  feel 
bound  to  assume  that  Allie  Sands  received  this  f6,500 
as  a  payment  made  by  Ross  Gamble,  in  the  absence  of  any 
evidence  to  the  contrary,  except  such  as  shall  now  be  de- 
scribed. To  rebut  the  showing  above  noted  the  plaintiffs 
introduced  in  evidence  a  book  of  the  Buffalo  County  Na- 
tional Bank  showing  its  funds  on  hand  before,  on,  and 
immediately  following  November  14,  1891.  On  each  of 
these  days  the  amount  of  currency  was  about  $8,000.  To 
show  that  the  bank  could  not  have  made  up  for  the  pay- 
ment of  |6,500  by  means  of  its  deiK)sits  of  November  14, 
1891,  the  deposit  slips  of  the  bank  for  that  day  were  of- 
fered in  evidence.  These  were  thirty-three  in  number. 
On  the  first  of  these  there  was  an  item,  "checks,  $1,810." 
If  there  was  but  one  bank  in  Kearney  it  might  be  assumed 
that  from  this  item  the  bank  in  question  would  probably 
have  received  no  currency  on  that  day.  This  assumption 
dissipates  very  much  when  it  is  remembered  that  the  evi- 
dence shows  the  existence  of  three  other  banks,  at  least, 
at  the  time  and  place  last  indicated.    Omitting  mention 
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of  all  other  of  these  slips,  we  need  call  attention  to  bnt 
one  of  a  deposit  by  Roes  Gamble  of  |6,655  in  currency. 
Upon  the  inquiries  of  plaintiffs,  Ross  Gamble  testified  as 
to  the  source  from  whence  this  money  came,  as  he  remem- 
bered, the  transaction,  and  we  are  convinced  that  his  ex- 
planation under  the  circumstances  should  be  accepted  as 
satisfactory.  The  Evidence  with  reference  to  the  exist- 
ence of  a  full  consideration  is  equally  convincing  in  its 
nature.  Ross  Gamble  introduced  in  evidence  eight  prom- 
issory notes  made  to  him  by  Aaron  Sands  between  Sep- 
tember 2,  1891,  and  October  26,  1891.  These  had  been 
stamped  with  the  stamp  of  the  above  named  bank  as 
"paid."  Mr.  Gamble  also  introduced  his  checks  in  favor 
of  Aaron  Sands  of  dates  between  September  1,  1891,  and 
October  26,  1891,  by  means  of  which  |11,306.32  above 
loaned  had  been  advanced  to  SandSw  These  checks  were 
in  like  manner  stamped  "paid."  Mr.  Gamble  also  testi- 
fied as  to  the  remaining  advances  being  made  in  cash  by 
himself,  and  we  find  no  reason  for  doubting  his  testimony 
on  this  point,  and  it  was  uncontradicted.  The  district 
court  must  have  concluded  that  the  transfer  to  Gamble 
was  fraudulent,  and  on  that  account  must  have  disallowed' 
the  claims  for  this  money  loaned,  for,  in  view  of  the  evi- 
dence, there  is  no  room  for  doubt  that  the  money  was 
loaned  by  Gamble  to  Aaron  Sands  substantially  as  both 
testified  it  was.  These  amounts,  added  to  that  paid  by 
Gamble  to  the  bank,  f  10,100,  and  the  f  6,500  AUie  Sands 
was  paid,  more  than  equal  |26,000 — ^the.value  of  the  goods 
at  the  date  of  the  transfer  as  found  by  the  district  court 
It  cannot,  therefore,  be  open  to  question  that  the  consid^ 
eration  paid  by  Ross  Gamble  was  fully  equal  to  the  value 
of  the  goods  for  which  the  consideration  was  paid.  As 
regards  Ross  Gamble  there  was  no  ground  in  the  evidence 
for  more  than  a  mere  suspicion  of  an  improper  motive, 
and  that  is  not  sufllcient  to  justify  an  adjudication  that 
the  transfer  to  him  was  void.  {Bank  of  Gonimei^ce  v.  Schlot- 
feldt,  40  Neb.,  212.) 
As  to  whether  or  not  Ross  Gamble  was  awaxe  that 
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Aaron  Sands  was  indebted  otherwise  than  to  Mr.  Gamble 
himself,  or  to  the  bank  of  which  he  was  president,  or  to 
Allie  Sands,  plaintiffs  were  satisfied  to  rely  solely  upon 
the  testimony  of  Mr.  Gamble,  called  and  examined  as 
their  own  witness.  His  testimony  was  unequivocal  that 
he  knew  of  no  indebtedness  owing  by  said  Sands,  except 
as  above  indicated.  This  denial,  therefore,  cannot  be  ac- 
cepted otherwise  than  as  truthful.  It  has  been  held  by 
this  court  that  where  a  purchase  of  an  entire  stock  of 
goods,  books  of  account,  and  fixtures,  was  made  from  a 
merchant  at  a  fair  price  and  with  no  knowledge  that  such 
merchant  was  indebted  to  other  parties,  the  purchase 
should  not  be  declared  void  though  the  purpose  of  the 
purchaser  was>  in  part,  to  secure  payment  of  a  debt  due 
the  bank  of  which  he  was  at  the  time  cashier.  {Goldsmith 
V.  EricJcsofij  48  Neb.,  48.)  Upon  the  proofs  submitted  to 
the  district  court  we  therefore  conclude  that  the  findings 
of  that  court  above  indicated  were  so  unsupported  by  the 
evidence  that  they  cannot  stand.  Accordingly  its  judg- 
ment must  be,  and  is,  reversed,  and  this  cause  is  remanded 
for  further  proceedinga 

Keversed  and  bemanded. 


Prank  Morgan  bt  al.  v.  Charles  L.  Mitchell. 

FiLBD  NovEMBEB  18, 1897.    No.  7550. 

1.  Admission  of  Evidence:  Review:  Presumptions.    Where  the  record 

does  not  disclose  by  whom  certain  evidence  was  offered  or  that 
any  one  objected  thereto,  it  will  not  be  assumed  in  the  supreme 
court  that  such  evidence  was  improperly  considered. 

2.  Bes  Judicata:  Ehna>BNCB.    A  Judgment  of  a  court  of  competent  Juris- 

diction, upon  a  question  directly  involved  in  one  suit,  is  con- 
clusive as  to  that  question  in  another  suit  between  the  same 
parties;  but,  to  this  operation  of  the  judgment,  it  must  appear 
either  upon  the  face  of  the  record  or  be  shown  by  extrinsic  evi- 
dence that  the  precise  question  was  raised  and  determined  in  a 
former  suit 
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Error  from  the  district  court  of  Lancaster  connty. 
Tried  below  before  Hall,  J.    Affli^ned. 

Byron  Clark^  Beesofk  d  Boot,  and  O.  A.  Batols,  for  plain- 
tifTs  in  error. 

Mcu^k  d  Angleton  and  /.  ff.  Hatfield,  contra. 

Byan,G 

On  June  9, 1894,  Charles  L.  Mitchell  filed  with  a  justice 
of  the  peace  of  Lancaster  county  a  bill  of  particulars  in 
which  he  claimed  judgment  against  Simon  Mayer  and 
Frank  Morgan  in  the  sum  of  f  120.45.  The  cause  of  ac- 
tion in  said  bill  of  particulars  was  stated  as  follows:  ''For 
unlawfully  assigning  a  claim  held  against  plaintiffs  by  the 
defendants,  with  the  intent  to  avoid  the  exemption  laws 
of  the  state  of  Nebraska,  of  which  state  the  plaintiff  waj& 
a  resident.^'  There  was  a  trial  to  the  jury,  which  resulted 
in  a  verdict  for  defendants,  and  accordingly  there  was  a 
judgment.  For  the  purpose  of  reversing  this  judgment 
the  plaintiff  filed  in  the  district  court  of  Lancaster  county 
his  petition,  to  which  was  attached  as  an  exhibit  the 
docket  entries  of  the  justice  of  the  peace  and  a  bill  of  ex- 
ceptions settled  during  the  course  of  the  trial  above  re- 
ferred to.  A  motion  to  quash  the  bill  of  exceptions  on 
various  technical  grounds  was  overruled,  but  this  ruling, 
though  duly  excepted  to,  we  do  not  consider  of  control- 
ling importance,  as  will  appear  in  the  further  considera- 
tion of  this  case.  On  the  trial  had  before  the  district 
court,  error  was  found  to  have  been  committed  in  allow- 
ing to  be  given  in  evidence  a  transcript  of  the  record  of  a 
cause  which  had  been  tried  and  determined  in  the  district 
court  of  Cass  county,  and  accordingly  the  judgment  of 
the  justice  of  the  peace  was  reversed.  The  bill  of  excep- 
tions upon  which  we^ire  asked  to  reverse  the  judgment  of 
the  district  court  of  Lancaster  county  fails  to  show  how, 
or  by  whom,  the  bill  of  exceptions  signed  by  the  justice  of 


Vol.  62]  SEPTEMBER  ^ERM,  1891  66$ 


Morgan  y.  MitcbelL 


the  peace  was  offered  in  evidence.  Instead  of  reciting 
that  plaintiff,  to  maintain  liis  canse  of  action,  or  that  de- 
fendants, to  establish  their  defense,  offered  the  said  bill 
in  evidence,  the  recitation  in  the  bill  of  exceptions  settled 
by  the  district  court  of  Lancaster  county  is,  that  the  last 
named  bill  of  exceptions  "contains  all  of  the  testimony 
adduced  or  offered  by  plaintiff  and  defendant  on  the  trial 
of  said  cause,"  and  "the  above  named  plaintiff  and  the 
above  named  defendant  each,  to  maintain  the  issue  of 
their  respective  parts,  adduced  testiniony,  and  all  of  the 
objections,  with  the  grounds  therefor,  with  all  the  rulings 
of  the  court  on  such  objections  and  all  of  the  exceptions 
to  such  rulings  made  and  taken  at  the  time,  *  *  ♦ 
the  said  defendants  ask  that  this  their  bill  of  exceptions 
may  be  settled,  allowed,  signed,  sealed,  and  made  a  part 
of  the  record,"  etc.  Of  the  two  quotations  just  made  the 
first  is  taken  from  the  certificate,  whereby  the  bill  of  ex- 
ceptions was  settled  in  the  district  court  of  Lancaster 
county;  the  last  quotation  is  found  in  the  caption  with 
which  said  bill  of  excepti(  ns  begins.  As  there  is  no  show- 
ing who  offered  in  evidence  the  bill  of  exceptions  settled 
by  the  justice  of  the  peace,  we  cannot  for  the  purpose  of 
rebutting  the  presumption  that  the  district  court  ruled 
properly,  presume  that  this  offer  was.  by  the  plaintiff  in 
error  in  that  court  and  that  the  defendants  objected 
thereto  and  upon  their  objections  being  overruled  that 
they  excepted  to  such  ruling.  We  shall  therefore  with- 
out technical  nicety  consider  the  alleged  error  solely  upon 
its  merits. 

The  claim  upon  which  judgment  was  sought  in  the 
court  of  the  justice  of  the  peace  has  already  been  de- 
scribed as  fully  as  the  same  is  disclosed  by  the  record  be- 
fore us.  The  transcript  admitted  in  evidence  upon  the  trial 
contained  copies  of  a  petition  and  an  answer  followed 
by  a  journal  entry  in  a  cause  purporting  to  have  been 
tried  in  the  district  court  of  Oass  county.  The  plaintiffs 
in  the  cause  just  referred  to  numbered  twenty-seven  per- 
sons, between  whom  there  seems  to  have  been  no  privity 
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or  relationship  except  that  they  had  a  common  desire  that 
the  defendants,  twenty  in  number,  entirely  independent 
of  each  other,  should  be  enjoined  fw>m  prosecuting  or  aid- 
ing in  the  prosecution  of  any  actions  for  the  collection  of 
claims  from  any  of  the  plaintiffs.    The  grounds  for  im- 
munity pleaded  were  that  the  plaintiffs  were  employes  of 
the  Chicago,  Burlington  and  Quincy  Bailroad  Company, 
owner  and  assignee  of  the  Burlington  and  Missouri  River 
Itailroad  Company,  a  corporation  doing  an  interstate 
business  between  Nebraska  (in  which  state  plaintiffs  as 
residents  thereof  were  by  law  entitled  to  hold  exempt 
certain  wages)  and  Iowa,  wherein  one  of  the  defendants 
as  assignee  of  certain  claims  owned  by  his  co-defendants 
by  garnishment  of  the  railroad  company  was  seeking  to 
subject  such  wages  to  the  payment  of  debts  alleged  to  be 
due  from  the  several  plaintiffs.    The  answer  contained  a 
denial  of  all  the  matters  which  constituted  plaintiffs 
ground  for  praying  the  injunction.   The  issues  thus  joined 
were  tried  to  the  court,  by  which  the  existing  injunction 
was  dissolved  and  the  costs  were  taxed  to  the  plain- 
tiffs.   Subsequently,  on  motion  of  the  defendants,  the  ac- 
tion was  dismissed  for  want  of  equity.    The  introduction 
in  evidence  of  this  record  on  the  trial  before  the  justice  of 
the  peace  must  have  been  prejudicially  erroneous.     It  is 
true  that  among  the  twenty-seven  plaintiffs  C.  S.  Mitchell 
was  named,  and  that  among  the  names  in  the  list  of  de- 
fendants,   Mayer    &    Morgan,    a    partnership,    Simeon 
Mayer,  Chas.  Mayer,  and  Frank  J.  Morgan,  appear  as  de- 
fendants, but,  so  far  as  the  record  shows,  there  was  no 
proof  of  identity  between  the  defendants  just  named  and 
Frank  Morgan  and  Simeon  Morgan,  the  defendants  in 
this  case.     If  this  matter  depended  upon  inference,  the 
variance  by  reason  of  the  absence  of  an  initial  letter  in 
the  name  of  one  defendant  and  of  a  want  of  uniformity 
in  the  spelling  of  the  given  name  of  the  other  could  not 
be  without  significance.     Again,  the  petition  for  the  in- 
junction was  filed  in  the  district  court  of  Cass  county 
September  27,  1892,  and  the  final  dismissal  of  that  case 
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was  a  year  and  a  day  thereafter.  As  already  stated,  the 
action  under  consideration  was  begun  June  9,  1894,  and 
it  thus  appears  that  a  period  of  more  than  eight  months 
had  intervened  between  the  final  disposition  of  the  injunc- 
tion action  and  the  commencement  of  this  suit.  It  was 
scarcely  fair  to  submit  to  the  jury  evidence  of  the  com- 
mencement of  an  action  to  enjoin  the  collection  of  a  claim, 
and,  in  view  of  the  fact  that  dispute  had  culminated  in  a 
suit  with  reference  to  a  similar  matter  nearly  two  years 
afterwards, to  ask  such  jury,  in  the  absence  of  either  plead- 
ing or  proof  to  that  effect,  to  assume  that  between  these 
matters  of  litigation. there  was  such  a  necessary  connec- 
tion that  the  fate  of  the  later  commenced  case  should  be 
made  dependent  upon  that  of  the  earlier.  The  rule  appli- 
cable is  thus  stated  in  the  first  paragraph  of  the  syllabus 
of  the  case  of  Wilch  v.  Phelps^  16  Neb.,  515:  "A  judgment 
of  a  court  of  competent  jurisdiction,  upon  a  question  di- 
rectly involved  in  one  suit,  is  conclusive  as  to  that  ques- 
tion in  another  suit  between  the  same  parties;  but  to  this 
operation  of  the  judgment,  it  must  appear  either  upon  the 
face  of  the  record,  or  be  shown  by  extrinsic  evidence,  that 
the  precise  question  was  raised  and  determined  in  the 
former  suit."  No  comment  is  necessary  to  make  clear  a 
fact  which  is  perfectly  obvious,  and  that  is,  that  there  was 
no  such  pleading  or  proof  as  to  render  the  transcript  of 
the  record  offered  admissible  in  evidence.  The  judgment 
of  the  district  court  was  correct  and  is  therefore 

Affirmed. 


Dbebb,  Wells  &  Company  v.  Peter  Heintz. 

Filed  Novembbb  18, 1897.    No.  7671. 

Instructions  Foreigpa  to  Issues:  Sales:  Review.  An  instruction  which 
invited  the  attention  of  the  jury  to  the  assumed  existence  of  a 
warranty  in  the  sale  of  personal  property  not  pleaded  in  the  peti- 
tion, and  as  to  which  no  breach  was  alleged,  Jield  prejudicially 
erroneous. 
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Error  from  the  district  court  of  Hall  county.    Tried 
below  before  Thompson,  J.    Reversed. 

M.  T.  QarloWy  for  plaintiff  in  error. 

James  H.  Woolleyj  contra. 

Rtan,CL 

In  his  amended  petition  in  the  district  court  of  Hall 
county  Peter  Heintz  alleged  that  about  January  13, 1892, 
he,  as  agent  for  Adam  Windolph,  had  purchased  a  stock 
of  plows  fi-om  Deere,  Wells  &  Co.  for  the  spring  trade  of 
1892,  and  that  in  said  purchase  were  included  two  "New 
Deal  Gang  Plows,"  for  which  said  Heintz  as  agent  of 
Windolph  paid  the  sum  of  J89.50.  It  was  further  averred 
in  the  petition  that  Deere,  Wells  &  Co.  represented  in  a 
written  contract,  upon  which  reliance  was  placed  by  Win- 
dolph in  purchasing  as  aforesaid,  that  "All  plows  sold 
under  said  contract  were  suitable  for  spring  plowing  and 
the  spring  trade  and  perfectly  fit  and  suitable  for  the  pur- 
poses the  said  tools  were  sold,  viz.,  plowing;  and  under 
said  contract  defendant  agreed  to  be  responsible  for  the 
performance  and  work  of  all  said  plows  sold  and  espe- 
cially the  two  in  controversy  in  this  case,  excepting  that 
the  manufacturer  shall  not  be  held  responsible  for  the 
I>erformance  of  a  plow  after  it  has  been  heated  or  radi- 
cally changed  by  anyone  away  from  the  factoiy."  It  was 
furthermore  alleged  that,  "Said  plows  were  not  heated  or 
radically  changed  in  any  manner  whatever;  that  plaintiff 
gave  both  plows  a  fair  and  impartial  trial  in  different 
kinds  and  conditions  of  soil  during  the  spring  and  summer 
of  1892,  and  that  said  plows  were  worthless  for  the  pur- 
pose sold,  i.  e.j  plowing,  or  for  any  other  or  different  pur- 
pose, and  that  they  refused  to  work  and  did  not  work  even 
in  the  hands  of  experts."  The  above  quoted  averment.^ 
were  followed  by  allegations  of  a  return  of  the  said  plowrj 
to  the  defendant  by  direction  of  its  general  agent,  an  as- 
signment by  Windolph  of  his  right  of  action  to  plaintiff 
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and  of  a  demand  of  payment  of  the  claim  Bued  on  and  tiie 
continued  refusal  of  defendant  to  maie  such  payment- 
There  was  also  a  prayer  for  judgment  in  the  sum  of  |89.50, 
with  interest  fi'om  September  12,  1892, — the  date  of  the 
alleged  assignment  of  the  claim  to  Heintz.  By  the  de- 
fendant's answer  the  averments  of  the  petition  were  de- 
nied except  that  there  were  admissions  of  the  refusal  to 
pay  and  of  the  existence  of  the  exception  which  exempted 
the  defendant  from  liability  if  the  plows  were  heated 
or  radically  changed.  There  were  affirmative  matters 
pleaded  in  the  answer,  but  in  the  view  we  take  of  the  case 
it  is  not  necessarj'  at  this  time  that  tliese  should  be  con- 
sidered. There  was  a  verdict  for  the  amount  claimed  by 
the  plaintiff,  on  which  verdict  judgment  was  duly  ren- 
dered, and  for  the  reversal  of  this  judgment  Deere, 
Wells  &  Co.  prosecute  these  error  proceedings  to  this 
court. 

From  the  description  of  the  cause  of  action  set  out  in  the 
petition  which  has  been  already  given  it  is  clear  that  the 
warranty  pleaded  was  that  the  two  plows  were  suitable 
for  spring  trade,  and  were  perfectly  fit  for  the  purpose  for 
which  they  were  sold,  that  is,  for  plowing,  and  that  Deere, 
Wells  &  Co.  agreed  to  be  responsible  for  the  performance 
and  work  of  these  plows.  The  breach  of  the  above  war- 
ranty alleged  was  that  the  plows  were  worthless  for  plow- 
ing and  refufie^l  to  work  and  did  not  work  even  in  the 
hands  of  experts.  Lest  there  may  be  a  misapprehension 
of  our  meaning  it  is  proper  to  say  that  we  do  not  consider 
the  averment  that  these  plows  were  worthless  for  any 
other  or  different  purpose  than  plowing,  as  at  all  mate- 
rial, for  it  is  not  within  the  scope  of  tiie  warranty  set  out 
in  the  petition.  As  we  view  it,  therefore,  the  breach  of 
warranty  upon  which  alone  plaintiff  in  the  district  court 
was  entitled  to  reify  for  a  recovery  was,  that  the  plows 
would  not  work,  and  were  worthless  for  plowing.  There 
was  given  by  the  court  the  following  instruction :  "No.  10. 
The  jury  are  instructed  that  the  word  *  workmanship'  is 
defined  and  means  that  which  is  effected,  made,  or  pro- 
47 
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duced,  manufactured,  especially  something  made  by 
manual  labor;  and,  if  you  find  from  the  evidence  that  the 
defendant  Deere,  Wells  &  Co.  warranted  the  plows  to  be 
of  good  workmanship,  then  in  that  events  the  said  plows 
were  warrante<l  to  be  properly  constructed,  made,  and 
produced,  and  fit  for  the  purpose  sold."  Under  the  aver- 
ments of  the  petition  it  was  not  a  relevant  inquiry  as  to 
whether  or  not  the  two  plows  were  of  good  workmanship ; 
neither  was  the  right  to  a  recovery  in  terms  predicated 
upon  an  agreement  that  the  plows  were  properly  con- 
structed, made,  and  produced.  It  was  required  to  make 
out  the  breach  of  the  warranty  pleaded  to  show  that  tlie 
plows  would  not  work  Or  would  not  do  good  plowing,  and 
it  mattercHi  not  even  though  they  might  be  awkward  in 
design  and  unsymmetrical  in  proportion.  By  this  in- 
struc^tion  the  attention  of  the  jury  was  directed  to  an  in- 
quiry which  was  entirely  foreign  to  the  issues  presented 
by  the  pleadings,  and  we  cannot  but  think  that  in  thi«^ 
misdirection  there  was  prejudicial  error.  The  judgment 
of  the  district  court  is  therefore  reversed. 

Revbrsbd  and  remanded. 


Tootle,  Hosea  &  Co.  et  al.  v.  Robert  E.  Shirby. 

Filed  November  18, 1897.    No.  7584. 

Time  to  Appeal:  Waiver  op  Delay.  By  section  592,  Code  of  Civil 
Procedure,  the  jurisdiction  of  the  supreme  court  is  made  depend- 
ent upon  the  commencement  of  error  proceedings  therein  within 
one  year  after  the  date  of  the  judgment  sought  to  be  reversed,  and 
a  waiver  by  consent  is  not  effective  to  enlarge  the  time  thus  limited 
by  statute. 

Error  from  the  district  court  of  Webster  county. 
Tried  below  before  Gaslin,  J.  Proceeding  in  error  dis- 
missed. 
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Oeorge  W.  Barker,  J.  S.  Gilhaniy  and  W.  K.  JanieSy  for 
plaintiffs  in  error. 

James  McNeny,  contra. 

Ryan,  G 

The  petition  in  error  m  this  case  was  filed  in  this  court 
March  15, 1895,  together  with  a  transcript  of  the  proceed- 
ings of  the  district  court  of  Webster  county.  This  petition 
in  error  correctly  recites  that  the  judgment  sought  to  be 
reversed  was  rendered  October  15,  1891.  The  inteirral 
between  the  rendition  of  the  judgment  and  the  filing  of 
the  petition  in  error  and  transcript  in  this  court  was  there- 
fore three  years  and  five  months.  The  filing  was  there- 
fore too  late.  {Hollcnbeck  v.  Tarhington,  14  Neb.,  430; 
Phenix  Ins.  Co.  v.  Sicantkowskiy  31  Neb.,  245;  Chapman  v. 
Allen,  33  Neb.,  129;  murtevant  v.  Wineland,  22  Neb.,  702; 
Clark  t\  Morgan,  21  Neb.,  673;  Benson  v.  Michael,  29  Neb., 
131;  Patterson  v.  Woodland,  28  Neb.,  250;  Stall  v.  Cass 
County,  51  Neb.,  760.) 

It  seems  that  parties  stipulated  that,  to  subserve  their 
own  convenience,  the  record  should  be  retained  in  Red 
Oloud  until  submission  and  that,  meantime,  such  recoixl 
should  be  regarded  as  having  been  filed.  In  so  far  as  this 
is  applicable  to  the  facts  of  this  case  the  provisions  of  sec- 
tion 592  of  the  Code  of  Civil  Procedure,  upon  which  de- 
pends the  jurisdiction  of  this  court,  are  as  follows:  "No 
proceedings  for  reversing,  vacating,  or  modifying*;  judg- 
ments or  final  orders  shall  be  commenced  unless  within 
one  year  after  the  rendition  of  the  judgment  or  making  of 
the  final  order  complained  of."  It  i»  very  clear  that  this 
express  limitation  of  time  cannot  be  enlarged  by  stip  ela- 
tion, for  this  would  be  violative  of  the  rule  that  a  waiver 
by  consent  cannot  confer  upon  an  appellate  court  jurisdic- 
tion of  the  subject-matter.  {Brondberg  v.  Bahhott,  14  Neb., 
517;  Union  P.  R.  Co.  v.  Ogilvy,  18  Neb.,  638.)    The  error 

proceeuings  are  therefore 

Dismissed. 
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American  Fire  Insurance  Company  op  New  York  y. 
BucKSTAi'F  Brothers  Manufacturing  Comp^AlNT. 

Pbled  November  18, 1897.    No.  7585. 

B0Tlew:  Special  Finding:  Insufficiency  of  Evidknck.  Tlie  Judg- 
ment  in  this  case  being  dependent  upon  a  special  findincr  mani- 
festly unsupported  by  the  evidence  is  reversed. 

Error  from  the  district  court  of  Lancaster  cX>unty- 
Tried  below  before  Hall,  J.    Reversed. 

Jacob  Faiccctt,  Stevens  (t  Toc/iran,  Greene  d  Breckenridge, 
and  C.  J.  Gnvney  for  plaintiff  in  error. 

Charles  O.  Whedotiy  contra. 

Ryan,  C. 

The  Buckstaff  Broth:  rs  Manufacturing  Company,  a  cor^ 
poration,  began  this  action  in  the  district  court  of  Lancas- 
ter county  for  the  recovery  of  the  amount  of  damage 
which  it  alleged  it  had  sustained  by  the  destruction  by 
fire  of  certain  property  covered  by  two  policies  of  insur- 
ance issued  by  the  American  Fire  Insurance  Company  of 
New  York.  Tliere  was  a  verdict  in  accordance  with  the 
prayer  of  the  petition  and  the  insurance  company  prose- 
cutes this  proc(»eding  in  eiTor  to  reverse  the  judgment 
thereon  rendered.  In  the  discussion  of  the  case  we  shall 
designate  the  above  named  manufacturing  company  as 
plaintiff  and  the  insurance  company  as  defendant,  con- 
formably with  their  relations  to  the  case  at  its  inception. 

The  property  insured  was  described  in  the  policy  under 
three  items,  upon  each  of  which  a  ( ertain  amount  of  insur- 
ance w^as  placed,  as  shown  by  the  following  language  em- 
ployed in  both  policies: 

"|223  on  its  one-story  gravel  and  board  roof  building, 
all  adjoining  and  communicating,  and  occupied  by  the 
assured  as  a  boiler  and  engine  house,  brick  machinerj' 
room,  clay-mixing  rooms,  and  dry  tunnels  building. 
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^'f  75  on  boilers,  foundations,  settings,  and  iron  smoke- 
stack, engines,  foundations,  and  settings,  pumps  and  aJl 
their  immediate  connections  while  contained  therein. 

"f  700  on  fixed  and  movable  machinery  of  all  kinds  (ex- 
cept engines,  boilers,  and  pumps),  shafting,  belting,  gear- 
ing, hangers,  pulleys,  conveyers,  brick  machines,  clay 
crushers,  pug  mills,  iron  cars,  trucks,  tracks,  pallets, 
blowers  and  fans,  tools,  implements,  millwright  work, 
steam  and  water  pipes,  Avhile  contained  therein." 

It  was  averred  in  the  petition  that  the  property  insured 
was  all  real  property,  and  at  the  date  of  the  policies  until 
the  time  of  the  fire  was  used  in  tlie  process  and  business 
of  manufacturing  brick,  and  that  said  property  consti- 
tuted a  brick  manufactory  at  the  time  it  was  burned. 
The  contentions  in  the  case  which  we  shall  consider  have 
reference  to  the  above  averments,  that  the  property  de- 
scribed in  the  three  items  noted  in  the  policies  was  real 
property  at  the  time  of.  its  destruction.  To  an  under- 
standing of  the  bearing  of  the  claim  of  plaintiff  that  this 
property  was  realty,  it  is  only  necessary  to  quote  three  of 
the  instructions  given  by  the  district  court  in  the  trial  of 
the  case,  which  instructions  are  as  follows: 

"7.  A  statute  of  this  state  provides  that  ^whenever  any 
policy  of  insurance  shall  be  written  to  insure  any  real 
property  in  this  state  against  loss  by  fire,  ♦  ♦  ♦  and 
the  property  insured  shall  be  wholly  destroyed,  without 
criminal  fault  on  the  part  of  the  insured  or  his  assigns, 
the  amount  of  the  insurance  written  in  such  policy  shall 
be  taken  conclusively  to  be  the  true  value  of  the  property 
insured,  and  the  true  amount  of  loss  and  measure  of  dam- 
ages.' This  statute  was  enacted  and  based  upon  sound 
principles  of  public  policy,  and  not  upon  consideration  of 
possible  benefits  or  disadvantages  to  any  individual  or 
corporation. 

"8.  The  parties  to  an  insurance  contract  are  incompe- 
tent and  incapable  in  law  to  make  any  stipulation  or 
agreement  in  the  policy,  or  to  do  any  act  or  acts  the  effect 
of  which  is  to  annul  or  abrogate  the  provisions  of  this 
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statute.  If,  therefore,  from  the  evidence  in  this  case,  un- 
der the  principles  of  law  stated  in  these  instructions  here- 
inafter, you  shall  find  and  determine  that  at  the  time  said 
insurance  contracts, — the  policies  sued  on, — were  entered 
into  between  plaintiff  and  defendant,  and  when  the  fire 
occurred,  the  property  described  and  insured  in  said 
second  and  third  items  was,  as  a  matter  of  fact,  *real  prop- 
erty,' and  was  by  said  fire  wholly  destroyed  within  the 
meahing  of  said  statute,  then  plaintiff  is  in  this  action 
entitled  to  recover  the  full  amount  of  the  insurance  writ- 
ten on  said  items,  irrespective  of  any  qualifications 
thereof  in  the  policies  as  'personal  property,'  iri^spective 
of  the  actual  value  of  said  property  at  the  time  of  the  fire, 
and  notwithstanding;  the  facts  that  plaintiff  entered  into 
an  arbitration  to  ascertain  the  amount  of  actual  loss  on 
said  second  and  third  items,  and  that  the  award  found 
that  the  actual  damage  sustained  by  plaintiff  thereon 
from  said  fire  to  be  less  than  the  total  insurance  written 
on  said  proi)erty. 

"9.  Originally  all  the  property  described  in  said  second 
and  tliird  items  of  said  policies  was  'personal  prop- 
erty,'— that  is,  before  the  different  articles  therein  named 
were  by  the  owner  made  part  of  his  brick  manufactory, 
said  articles  were  pertfonal  property  because  not  con- 
nected witli  the  nvil  estate.  Whether,  at  the  time  the 
policies  sued  on  were  issued,  and  when  the  fire  occurred, 
said  property  described  and  insured  in  said  second  and 
third  items  of  said  policic^s  was  actually  reaJ  or  pei-sonal 
property,  is  a  question  of  fact  which  the  jury  in  this  ac 
tion  must  determine  from  the  evidence  touching  that 
matter,  applying  thereto  the  principles  of  law  nov; 
stated." 

There  was  submitted  to  the  jury  certain  questions, 
amon^-  which,  with  its  answer  constituting  a  special 
finding,  was  the  following:  "Under  the  law  as  stated  by 
the  court,  and  from  the  evidence  in  this  case,  what  do 
you  say  and  find  the  pix)perty  described  and  insured  i  i 
the  second  and  third  items  of  the  policies  was,  wL    i 
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insured,  and  at  the  time  of  the  fire, — real  property,  or 
personal  property?    Answer:  Real  property." 

The  nature  of  a  portion  of  the  property  included  in  the 
third  item  of  the  policy  was  described  in  the  testimony 
of  J.  A.  Buckstaflf,  president  of  plaintiff,  as  well  as  the 
original  cost  of  each  article.  We  have  not  been  able  to 
filnd  in  the  bill  of  exceptions  any  basis  established  by  the 
evidence  of  plaintiff  as  to  the  value  of  these  articles  more 
satisfactory  than  the  original  cx)st,  and  therefore,  to 
illustrate  our  views,  we  shall  make  use  of  this  class  of 
evidence,  unsatisfactory  though  it  might  be  for  other 
purposes.  There  were  22,000  pallets  which  cost  14 
cents  each,  in  all  $3,080.  These  were  wooden  trays  upon 
which  unbumed  bricks  were  placed  for  convenience  in 
handling  them.  There  were  750  cars  which  cost  $13.30 
each,  or  a  total  of  $9,975.  There  were  280  feet  of  manilla 
rope  which  cost  $22.40.  There  were  fifty-one  iron  tray 
wheelbarrows  which  cost  $3.50  each,  or  in  the  aggregate 
$168.50.  There  was  a  schedule  of  tools>  which  in  the 
bill  of  exceptions  covers  three  pages.  The  total  cost  of 
these  tools  was  $229.54.  They  consisted  of  saws^  spirit 
levels,  augers,  drills,  chisels,  hammersi,  dies,  monkey- 
wrenches,  etc.  The  total  cost  of  all  the  articles  above 
indicated  was  $13,475.44.     The  verdict  was  for  $2,234.50. 

It  appears  that  about  the  time  this  action  was  begun 
there  were  twenty-four  other  suits,  instituted  against  as 
many  different  insurance  companies,  for  the  recovery  of 
damages  sustained  by  reason  of  the  same  fire  which  oc- 
casioned the  damages  sued  for  in  this  case,  and  that  all 
these  suits  were  tried  on  practically  the  same  evidence. 
The  above  personal  property  was  therefore  but  a  com- 
paratively small  fraction  of  the  property  destroyed,  and 
it  is  probably  owing  to  this  fact  that  the  recovery  was 
claimed  under  the  statute  as  for  the  total  destruction  of 
real  property.  This  case,  however,  comes  before  us  un- 
accompanied by  any  other,  and  must  be  considered  as 
though  no  other  insurance  on  the  property  had  ever  ex- 
isted.   The  result  of  this  on  one  hand  is,  that  as  the 
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amount  found  by  the  jury  was  very  much  less  than  the 
finding  of  loss  by  the  arbitrators,  the  questions  presented 
with  respect  to  this  arbitration  cannot  profitably  be  con- 
sidered. On  the  other  hand,  the  cost  of  the  property 
which  we  have  above  considered  is  disproportionately 
in  excess  of  the  verdict,  from  which  it  results  that  no 
remittitur  can  enable  plaintiff  to  secure  an  affirmance 
of  a  portion  of  the  judgment  recovered  in  the  district 
court  The  special  finding,  that  all  the  property  in- 
cluded in  the  thii'd  item  of  the  policies  sued  on  was  real 
property,  was  so  manifestly  unwarranted,  that  the  gen- 
eral verdict  founded  thereon  cannot  be  permitted  to 
stand.  The  judgment  of  the  district  court  is  accordingly 
reversed. 

Reversed  and  remanded. 


Samtjkl  Hyde  bt  al.  v.  Anton  Michei^on. 

Filed  Novehbeb  18,1897.    No.  7B53. 

1.  Judgement  Entry  Nunc  Pro  Tunc:  Time:  Notice.  If,  in  any  pro- 
ceeding pending  in  a  courU  a  judgment  is  actually  pronounced  or 
an  order  actually  made,  and,  if  for  any  reason,  such  judgment  or 
order  is  not  recorded,  then  at  any  time  afterward,  upon  proper 
notice  being  given  to  the  parties  interested  and  the  facts  being 
shown  that  such  judgment  was  pronounced  or  such  order  made, 
the  court  may  cause  such  order  or  judgment  to  be  spread  upon  its 
records  as  of  the  date  it  was  pronounced  or  made.  Van  Etten  v. 
Test,  49  Neb.,  725.  followed. 

2. .    The  provisions  of  section  609  of  the  Code  of  Civil  Procedure 

are  not  applicable  to  a  motion  for  an  entry  nunc  pro  tunc  of  a  judg- 
ment or  order. 

f,  :  Rights  of  Third  Persons.    A  party  to  an  action  cannot  pre- 

vent the  court  from  entering  nunc  pro  tunc  the  judgment  pro- 
nounced by  it,  by  showing  that  some  third  person,  not  a  party  to 
said  suit,  has  acquired  an  interest  in  the  property  involved  in  the 
litigation  since  the  rendition  of  the  judgment  which  it  is  sought  to 
have  spread  upon  the  records. 

Error  from  the  district  court  of  Washington  county. 
Tried  below  before  Keysor,  J.    Affirmed. 
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John  Lothrop,  for  plaintiffs  in  error. 
Davis  &  Eowell  and  E.  R.  Du^  contra* 

Ragan,  C. 

On  September  15,  1890,  in  the  district  court  of  Wash- 
ington county,  an  action  came  on  for  trial  wherein  An- 
ton Michelson  was  plaintiff  and  Samuel  Hyde,  Welcome 
Hyde,  John  Lothiop,  and  Hortense  Lothrop  were  de- 
fendants. It  appears  that  Michelson  in  his  petition  in 
that  action  alleged  that  Welcome  Hyde  was,  on  Decem- 
ber 8,  1857,  the  owner  of  certain  real  estate  in  contro- 
versy in  the  case;  that  on  said  date  the  said  Welcome 
Hyde  attempted  to  constitute  the  said  Samuel  Hyde  his 
attorney  in  fact  to  sell  and  convey  said  real  estate,  but 
that  the  power  of  attorney  was,  in  some  manner  not  dis- 
closed by  the  record,  defective;  that  Samuel  Hyde  as 
such  attorney  in  fact  had,  however,  sold  and  conveyed, 
or  attempted  to  convey,  the  real  estate  to  Michelson; 
that  subsequently  Welcome  Hyde  and  wife  by  quitclaim 
deed  conveyed  the  premises  in  controversy  to  the  defend- 
ant John  Lothrop,  who  entered  into  possession  thereof. 
It  seems  that  Michelson  in  his  petition  prayed  that  the 
quitclaim  deed  from  Welcome  Hyde  to  the  Lothrope 
might  be  set  aside ;  that  the  said  Welcome  Hyde  might 
be  ordered  to  execute  and  deliver  to  the  said  Samuel 
Hyde  a  valid  power  of  attorney  authorizing  the  latter  to 
sell  and  convey  the  real  estate  in  controversy,  and  that 
in  default  of  his  doing  so  within  twenty  days  the  court 
should  enter  a  decree  reforming  said  power  of  attorney; 
and  Michelson  also  prayed  that  the  title  to  the  real 
estate  in  controversy  might  be  quieted  and  confirmed  in 
him.  It  seems  that  neither  Samuel  Hyde  nor  Welcome 
Hyde  appeared  at  any  time  during  the  pendency  of  the 
action,  but  the  Lothrops  appeared  and  defended  the 
same.  The  judgment  or  decree  entered  by  the  district 
court  in  the  case  is  not  in  the  record.  On  February  23, 
1894,  Michelson  moved  the  district  court  to  enter  a  jndg- 
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ment,  as  of  the  date  of  September  15,  1890,  dismissing 
his  petition  in  said  case  in  so  far  as  it  related  to  his 
prayer  that  his  title  to  the  real  estate  described  therein 
might  be  quieted  and  confirmed  in  him.  Due  notice  of 
this  application  was  served  upon  the  Lothrops,  and  they 
appeared  and  resisted  the  motion.  The  district  court 
found — and  the  evidence  sustains  the  finding — ^that  at 
the  time  of  the  trial  of  tlie  action  in  September,  1890, 
and  before  its  final  submission,  Miclielson  in  open  court 
dismissed  that  part  of  liis  petition  which  prayed  that  the 
title  to  the  real  estate  in  controversy  might  be  quieted 
and  confirmed  in  him;  that  the  court  allowed  such  dis- 
missal to  be  made  and  announced  that  it  would  be  so 
entered  upon  the  records,  but  such  dismissal  was  not  so 
entered.  Whether,  in  the  decree  rendered  in  the  action 
at  that  time  and  journalized,  anything  was  said  in  refer- 
ence to  quieting  and  confirming  in  Miclielson  the  title 
to  the  real  estate  in  controversy,  we  have  no  means  of 
knowing,  since,  as  already  stated,  the  decree  actually 
journalized  at  that  time  is  not  in  the  record.  The  dis- 
trict court  in  Februaiy,  1894,  sustained  the  motion 
of  Michelson  for  the  entry  nunc  pro  tunc  of  the  decree 
dismissing  his  action  in  relation  to  the  matter  already 
mentioned,  and  this  order  Lothrop  brings  here  for  re- 
view on  error. 

1.  It  is  not  an  open  question  in  this  state  that  the  dis- 
trict courts  thereof  are  invested  with  authority  to  make 
their  records  disclose  what  actually  transpired.  If  in 
any  proceeding  pending  in  a  court  a  judgment  is  actually 
pronounced  or  an  order  actually  made,  and  if  for  any 
reason  such  judgment  or  order  is  not  recorded,  then,  at 
any  time  afterwards,  upon  proper  notice  being  given  to 
the  parties  interested  and  the  facts  being  established 
that  such  judgment  was  pronounced  or  such  order  made, 
the  court  may  cause  such  order  or  judgment  to  be  spread 
upon  its  records  as  of  the  date  it  was  pronounced  or 
made,  ^an  Etten  v.  Testy  49  Neb.,  725,  and  cases  there 
cited.) 
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2.  The  nunc  pro  tunc  entry  of  the  judgment  in  the  case 
at  bar  was  made  more  than  three  years  after  the  actual 
rendition  of  the  judgment;  and  it  is  insisted  by  counsel 
for  plaintiff  in  error  that  the  court  was  without  jurisdic- 
tion to  make  this  entry  by  reason  of  this  lapse  of  time. 
This  contention  of  counsel  is  based  upon  their  construc- 
tion of  section  609  of  the  Code  of  Civil  Procedure.  This 
section  provides  that  a  proceeding  to  vacate  or  modify 
a  judgment  on  account  of  tlie  mistake,  neglect,  or  omis- 
sion  of  the  clerk,  or  irregularity  in  obtaining  such  judg- 
ment, shall  be  brought  within  three  years  after  such 
judgment  is  pronounced.  But  this  is  not  an  action  to 
vacate  or  modify  a  judgment  rendered.  It  is  a  proceed- 
ing to  have  spread  upon  the  records  a  judgment  which 
was  in  fact  rendered  but  not  recorded,  and  section  609 
has  no  application  to  such  a  proceeding  as  this. 

3.  It  appears,  from  the  evidence  introduced  on  the 
hearing  of  the  motion  for  the  7iiinc  pro  tunc  entry  of  the 
judgment,  that  since  the  final  decree  was  rendered  in 
the  case  the  Lothrops  have  conveyed  the  real  estate  in 
controversy  to  a  man  named  Gustin;  and  the  argument 
is  here  made  that  it  was  error  for  the  court  to  make  the 
nunc  pro  tunc  order,  since  it  affected  the  rights  of  third 
parties  to  the  property  affected  thereby.  The  answer  to 
this  contention  is  that  Oustin  is  not  a  party  to  this  suit 
nor  a  party  to  this  application  for  the  nunc  pro  tunc 
order.  He  has  not  intervened  either  in  the  action  or  in 
this  proceeding  and  asked  for  the  protection  of  the 
court.  The  Lothrops  cannot  prevent  the  court  from 
having  spread  upon  its  records  the  judgment  actually 
rendered  in  the  suit  to  which  they  were  defendants  by 
insisting  upon  any  rights  which  Gustin  may  have  a(!- 
quired  to  the  property.  In  other  words,  Gustin  is  not 
before  the  court,  and  his  rights,  if  he  have  any,  are  not 
adjudicated  in  this  proceeding.  The  judgment  of  the 
district  court  is 

Affirmed, 
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^  ««l  CJuiiBBRTSON  Irrigating  &  Water-Power  CJompany  t. 

A.  B.  Cox. 

Filed  Noyembeb  18«  1897.    No.  7&61. 

1.  Pleadlngr:  New  Matter:  Payment.  Where  a  petition  declares  for  a 
balance  due  upon  a  contract  and  the  answer  pleads  payment,  suf^h 
plea  l8  a  material  allegation  of  new  matter  within  the  meaning  of 
section  134  of  the  Code  of  Civil  Procedure. 

2. :  Reply  to  New  Matter.    A  reply  must  be  made  to  alJ  the 

material  allegations  of  new  matter  contained  in  the  answer  or  they 
will  be  taken  as  true. 

8.  :  Payment.    Payment  Is  a  matter  of  defense,  and,  in  order  to 

enable  a  party  to  prove  the  same,  he  must  plead  it. 

4. :  Material  Allegations.  A  material  allegation  Is  one  essen- 
tial to  a  claim  or  defense  which  cannot  be  stricken  from  the  plead- 
ing without  leaving  it  Insufficient  (Code  of  Civil  Procedure,  sec 
135.) 


Error  from  the  district  court  of  Hitchcock  county. 
Tried  below  before  Wblty,  J.     Reversed. 

F,  I.  Fo88y  L.  //.  Blackledgcy  and  W.  R,  Matson,  for  plain- 
tiff in  error. 

Ragan,  C. 

The  Culbertson  Irrigating  &  Water-Power  CJompany 
seeks  by  this  proceeding  in  error  to  reverse  a  judgment 
of  the  district  court  of  Hitchcock  county  rendered 
against  it  in  favor  of  A.  B.  Cox.  Cox  sued  the  irrigat- 
ing company  for  a  balance  due  him  on  a  contract  for 
labor  performed  by  him  in  constructing  a  ditch  for  said 
irrigating  company.  For  a  defense  the  irrigating  com- 
pany alleged  that  it  had  paid  Cox  for  all  labor  performed 
by  him  under  the  contract  sued  on.  There  was  no  reply 
to  this  answer. 

Section  134  of  the  Code  of  Ciril  Procedure,  among 
other  things,  provides  that  every  material  allegation  of 
new  matter  in  the  answer  not  controverted  by  the  reply 
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shall,  for  the  purposes  of  the  action,  be  taken  as  true. 
The  question  presented  is,  where  a  petition  declares  for 
a  balance  due  upon  a  contract  and  the  answer  pleads 
payment,  whether  such  plea  is  a  material  allegatioji  of 
new  matter  within  the  meaning  of  said  section  134.     In 
McCann  v.  McLennan^  2  Neb.,  286,  it  was  held  that  a  reply 
was  not  necessary  to  new  matter  alleged  in  an  answer 
unless  the  new  matter  constituted  a  counter-claim  or ' 
set-off.     This  conclusion  was  reached  by  the  court  in 
construing  the  then  section  108  of  the  Code  of  Civil  Pro- 
cedure in  connection  with  section  109  of  said  Code  as  it 
then  existed  and  section  134  as  it  exists  at  the  present 
time.     But  the  legislature  of  1873  repealed  section  108 
of  the  Code  of  Civil  Procedure  and  amended  section  109 
of  said  Code,  which  act  of  the  legislature  had  the  effect 
to  destroy  the  force  and  effect  of  McCann  v.  McLennan, 
supra^  as  to  the  point  under  consideration.     Since  this 
legislation  took  effect  the  uniform  holding  of  this  court 
has  been  that  a  reply  must  be  made  to  all  material 
allegations  of  new  matter  contained  in  the  answer  or 
they  would  be  taken  as  true.     (Dillon  v.  Russell,  5  Neb., 
484;   Williams  v.  Evan^,  6  Neb.,  216;  Payne  v.  BriggSy  8 
Neb.,  75;    Prall  v.  Peters,  32  Neb.,  832;    Bouscaren  v. 
Brown,  40  Neb.,  722;    National  Lumber  Co.  v.  Ashby^  41 
Neb.,  292;   Johnson  v.  Reed,  47  Neb.,  322;   Van  Etten  v. 
Kosters,  48  Neb.,  152;    Scofield  v.  Clark,  48  Neb.,  711.) 
Payment  is  a  matter  of  defense  which  to  be  available 
the  defendant  is  required  to  set  up  in  his  answer.     {Ash- 
land Land  d  lAve-Stock  Co.  v.  May,  51  Neb.,  474.)     In 
Sharpless  v.  Oiifen,  47  Neb.,  146,  it  was  held  that  in  an 
action  on  a  promissory  note  want  of  consideration  was 
new  matter  which  must  be  specially  pleaded  and  was  not 
available  as  a  defense  under  a  general   denial.     We 
think,  therefore,  that  when  a  petition  declares  for  money 
due  upon  a  contract  an  allegation  of  payment  is  a  ma- 
terial one,  and  the  defense  of  payment  is  new  matter 
within  the  meaning  of  section  134  of  the  Code  of  Civil 
Procedure.     Section  135  of  the  Code  defines  a  material 
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allegation  as  one  essential  to  the  claim  or  defense  which 
could  not  be  stricken  from  the  pleading  without  leaving 
it  insufficient.  In  the  case  at  bar  the  pleadings  do  not 
support  the  judgment  rendered.  It  is  accordingly  re- 
versed and  the  cause  remanded  with  instructions  to  the 
district  court  to  permit  the  plaintiff  below,  if  he  desires* 
to  file  a  reply  upon  such  terms  as  the  district  court  may 
deem  just 

Beversbd  and  remanded. 


John  Lavignb  v.  John  Tobin  et  al. 

Filed  November  18, 1897.    No.  7674. 

1.  Creditor's  Bill:  Pleading:   Husband  and  Wife.    A  creditor's  bUl 

which  seeks  to  have  real  estate  conveyed  to  a  wife  by  a  stran^r 
subjected  to  a  Judgment  against  the  husband,  which  does  not  aUege 
that  the  debt  of  the  husband  existed  at  the  date  of  such  conrey- 
ance,  nor  that  the  husband  caused  the  conveyance  to  be  made  to 
his  wife  in  expectation  of  becoming  indebted,  does  not  state  a  cause 
of  action. 

2.  Husband  and  Wife:  Gifts  to  Wife.    Except  as  against  existing 

creditors  and  as  against  those  to  whom  he  contemplates  becoming 
indebted,  one  may  gratuitously  convey  his  property  to  his  wife. 

Error  from  the  district  couii:  of  Nemaha  county. 
Tried  below  before  Bush,  J.     Affinned. 

John  S.  Stull  and  C.  P.  Edtcards,  for  plaintiflF  in  error. 

Sloan  d  Morariy  contra. 

Ragan,  0. 

John  Lavigne  brou{]^ht  a  suit  in  equity  in  the  district 
court  of  Nemaha  county  against  John,  Ida,  and  Thomas 
Tobin,  Bernard  A.  Minnig,  and  Margaret  A.  Ferguson, 
The  district  court,  after  hearing  the  evidence  of  the 
plaintiff  below,  dismissed  his  petition  and  he  brings  that 
judgment  here  for  review  on  petition  in  error. 
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In  his  petition  Lavigne  alleged  that  in  October,  1890, 
he  recovered  a  judgment  against  the  defendant  John 
Tobin  for  |561  and  costs;  that  execution  had  been  issued 
and  returned  wholly  unsatisfied;  that  the  judgment 
remained  wholly  unpaid  and  that  Tobin  was  insolvent. 
The  petition  further  alleged  that  in  January,  1888,  a 
man  named  Stevenson,  for  a  valuable  consideration,  con- 
veyed certain  real  estate  to  the  defendant  Ida  Tobin, 
wife  of  John  Tobin;  that  John  Tobin  paid  Stevenson 
the  consideration  for  this  real  estate  and  had  it  conveyed 
to  Tobin's  wife  for  the  purpose  of  placing  it  beyond  the 
reach  of  Tobin's  creditors.  The  petition  then  alleged 
the  conveyance  by  Ida  Tobin  and  her  husband  of  a  part 
of  this  land  to  the  defendant  Thomas  Tobin,  and  another 
portion  of  it  to  Minnig,  and  that  these  two  last-named 
parties  had  mortgaged  their  respective  pieces  of  land  to 
the  defendant  Ferguson.  The  bill  charged  that  all 
these  conveyances  were  for  the  purpose  of  defrauding 
the  creditors  of  John  Tobin.  The  prayer  was  that  the 
mortgage  of  Ferguson,  the  deeds  of  Thomas  Tobin  and 
Minnig  might  be  set  aside,  and  that  the  title  to  the  real 
estate  be  declared  held  in  trust  by  Ida  Tobin  for  her 
husband,  John  Tobin,  and  sold  to  satisfy  Lavigne's  judg- 
ment. 

We  think  the  district  court  reached  the  correct  con- 
clusion from  the  evidence  before  it.  We  shall  not  re- 
state this  evidence,  or  any  of  it,  but  rest  our  aflEirma- 
tion  of  the  judgment  of  the  district  court  upon  the 
ground  that  this  petition  does  not  state  a  cause  of  action. 
There  is  no  allegation  in  the  petition  that  at  the  time 
Stevenson  conveyed  this  land  to  John  Tobin's  wife  in 
1888  John  Tobin  was  then  indebted  to  Lavigne.  From 
aught  that  appears  from  the  petition,  Lavigne's  debt  was 
contracted  more  than  two  years  after  this  conveyance 
was  made.  Nor  does  the  petition  allege  that  at  the  time 
Tobin  caused  Stevenson  to  convey  this  real  estate  to  the 
former's  wife  he  did  so  with  the  expectation  of  contract- 
iiig  the  debt  made  the  basis  of  this  creditor's  bill.     If 
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Tobin,  as  the  bill  alleges,  paid  the  consideration  for  the 
real  estate  conveyed  to  his  wife  by  Stevenson,  and  if,  at 
that  time,  he  was  not  indebted  to  Lavigne  and  not  ex- 
pecting or  intending  to  become  indebted  to  him,  then 
Lavigne  has  no  ground  of  complaint.  Except  as  against 
his  tlien  existing  creditors,  and  except  as  against  those 
to  whom  he  contemplated  becoming  indebted,  Tobin 
might  have  taken  the  title  to  this  real  estate  in  his  name, 
and  then  gratuitously  conveyed  it  through  a  trustee  to 
his  wife,  and  no  creditor  of  his,  whose  debt  was  con- 
tracted subsequent  to  that  time,  could  assail  the  con- 
veyance or  gift.  {fTmisen  v.  IjewiSj  52  Neb.,  556;  May  v. 
Hoover,  48  Neb.,   199.)     The  judgment  of  the  district 

court  is 

Affirmed. 


Jasper  Huffman  v.  William  Ellis. 

Filed  Novembkr  18, 1897.    No.  7666. 

Appeal  from  J'ustice  of  the  Peace:  Issues:  Judgment:  Res  Judicata. 
In  a  justice  court  plaintiff's  bill  of  particulars  contained  two  causes 
of  action.  The  justice  found  for  the  defendant  as  to  the  first  cause 
of  action,  and  adjudged  that  he  go  hence  without  day,  and  a^nst 
him  on  the  second  cause  of  action,  and  rendered  a  judgment  against 

him  for  % .    The  defendant  alone  appealed  to  the  district  court. 

Held  (1)  That  the  justice  of  the  peace  rendered,  and  could  render, 
but  one  final  judgment  in  the  action;  (2)  that  the  appeal  brought 
up  the  whole  case;  (3)  that  an  answer  which  interposed  in  the  dis- 
trict court  the  finding  and  judgment  of  the  justice  of  the  peace  on 
such  first  cause  of  action  as  a  plea  of  res  judicata  was  a  mere 
nullity. 

Error  from  the  district  court  of  York  county.    Tried 
below  before  Bates,  J.    Reversed. 

G.  W.  Bemis,  for  plaintiff  in  error. 

F.  C.  Power y  contra. 
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Ragan,  O. 

Before  a  justice  of  the  peace  of  York  county  Jasper 
Huffman  brought  this  suit  against  William  Ellis.  In 
his  bill  of  particulars  Huffman  alleged  for  a  first  cause 
of  action  that  Ellis,  being  the  owner  of  a  certain  tract 
of  land,  employed  Huffman  to  find  a  purchaser  for  the 
same  at  the  price  of  f4,000  and  agreed  to  pay  him  for 
such  service  J80 ;  that  he  procured  for  Ellis  a  purchaser 
ready,  willing,  and  able,  who  offered  to  take  said  land 
at  said  price,  and  that  Huffman,  acting  as  Ellis'  agent, 
contracted  to  sell  said  land  to  said  party  at  said  price; 
but  Ellis  refused  to  convey  the  land.  For  a  second  cause 
of  action  Huffman  alleged  that  Ellis,  subsequent  to  the 
time  he  refused  to  convey  said  land,  as  already  stated, 
employed  Huffman  to  find  a  purchaser  for  the  said  real 
estate  at  the  sum  of  f  4,500,  agreeing  to  pay  him  a  com- 
mission therefor  of  f90;  and  that  Huffman,  acting  as  the 
agent  of  Ellis,  contracted  to  sell  said  last-mentioned  pur- 
chaser said  land  at  said  price  of  f  4,500;  and  that  Ellis 
refused  to  consummate  the  sale.  There  was  a  prayer 
for  judgment  against  Ellis  for  |170. 

From  the  transcript  of  the  proceedings  in  the  case  had 
before  the  justice  and  certified  to  the  district  court  the 
following  appears:  "I  find  in  favor  of  the  plaintiff  as  to 
the  second  cause  of  action  in  the  bill  of  particulars;  and 
as  to  the  first  cause  of  action  ♦  ♦  »  i  find  for  the 
defendant.  It  is  therefore  considered  that  as  to  the  said 
first  cause  of  action  the  defendant  go  hence  without 
day;  and  as  to  the  said  second  cause  of  action  plaintiff 
recover  from  the  defendant  the  sum  of  |90  and  costs." 
From  the  judgment  rendered  by  the  justice  Ellis  ap- 
pealed to  the  district  court.  In  that  court  the  plaintiff 
filed  a  petition  setting  out  the  two  causes  of  action  that 
constituted  his  bill  of  particulars  before  the  justice. 
To  this  petition  Ellis,  in  addition  to  a  general  denial,  set 
up  in  his  answer  the  finding  of  the  justice  in  his  favor  on 

the  first  cause  of  action  as  a  defense  in  the  nature  of  u 

48 
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plea  of  res  judicata  to  Huffman's  first  cause  of  action. 
To  this  Huffman  filed  a  reply  settins:  out  the  entire  pro- 
ceedinj^s  had  before  the  justice,  including  the  fact  that 
from  the  judgment  of  the  justice  Ellis  had  appealed. 
The  district  court,  on  motion  of  Ellis,  struck  out  all  this 
reply  except  so  much  as  amounted  to  a  general  denial  of 
the  allegations  of  Ellis'  answer.  By  its  instructions  the 
district  court  confined  the  jury  to  a  consideration  of  the 
second  cause  of  action  stated  by  Huffman  in  his  petition. 
The  trial  resulted  in  a  verdict  and  judgment  in  faror  of 
Ellis  and  Huffman  brings  the  case  here  for  review. 

The  court  did  not  err  in  sustaining  the  motion  of  Ellis 
to  strike  out  the  allegations  of  Huffman's  reply,  but  did 
err  in  sustaining  the  so-called  "plea  of  res  judicata^* 
The  answer  of  Ellis  amounted  to  a  general  denial.  AH 
other  averments  of  the  answer  were  surplusage.  There 
was  pending  before  the  justice  of  the  peace  but  one 
action,  and  there  was  rendered  and  could  be  rendered 
by  him  in  the  case  but  one  final  judgment,  and  this  had 
been  vacated  and  s».*t  aside  by  Ellis'  appeal  therefrom; 
and  after  the  appeal  was  duly  docketed  in  the  district 
court  the  action  stood  and  was  to  be  proceeded  with 
there  in  all  respects  in  the  same  manner  as  though  it 
had  been  originally  brought  in  the  district  court.  (Code 
of  Civil  Procedure,  sec.  1010.) 

It  seems  to  have  been  the  opinion  of  the  learned  dis- 
trict court  that  because  there  were  two  causes  of  action 
in  Huffman's  bill  of  particulars  filed  with  the  justice, 
and  that  as  to  one  of  these  causes  of  action  the  justice 
found  in  favor  of  1^1  lis,  it  was  necessary  for  Huffman  to 
appeal  from  that  finding  of  the  justice  or  the  finding 
would  be  res  judicata.  The  adoption  of  this  practice 
would  lead  to  a  species  of  judicial  hair-splitting  not  con- 
templated by  the  Code,  and  subversive  of  the  ends  of  jus- 
tice. In  the  case  at  bar  the  justice  of  the  peace  rendered 
only  one  final  judgment.  There  being  but  one  case 
pending,  he  could  render  but  one  final  judgment,  no  mat- 
ter how  many  causes  of  action  or  grounds  of  defense  the 
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pleadings  before  him  contained.  Furthermore,  the 
right  of  appeal  from  a  judgment  is  a  statutory  right,  and 
in  the  absence  of  an  express  law  authorizing  a  party  to 
appeal  from  a  part  of  a  judgment  rendered  an  appeal, 
when  taken,  should  be  held  to  bring  up  the  whole  case. 
Certainly  this  was  the  understanding  of  the  legislature 
when  it  adopted  section  1010  of  the  Code  of  Civil  Pro- 
cedure. To  sustain  the  action  of  the  trial  court  in  sus- 
taining the  plea  of  res  judicata  interposed  by  Ellis  to 
Huffman's  action  we  are  cited  to  Bates  v.  Stanley,  51  Neb., 
252.  That  was  a  replevin  action  brought  in  the  county 
court  which  found  for  the  plaintiff  in  an  action  as  to 
certain  of  the  goods  taken,  and  found  for  the  defendant 
as  to  the  residue  of  said  goods  and  rendered  a  judgment 
on  each  of  said  findings.  The  plaintiff  in  the  action 
appealed  to  the  district  court.  The  defendant  in  the 
action  took  no  appeal.  When  the  case  reached  this  court 
it  was  insisted  that  the  judgment  of  the  county  court 
which  found  the  right  of  poss(^ssion  of  certain  property 
to  be  in  the  plaintiff  and  awarded  him  a  judgment  there- 
for was  res  judicata  as  to  the  defendant  who  took  no  ap- 
peal from  such  judgment.  But  this  court  held,  Norval, 
J.,  dissenting,  that  the  judgment  rendered  by  the  county 
court  was  a  single  judgment  and  the  appeal  taken  by  the 
plaintiff  in  the  action  from  that  judgment  brought  up 
the  whole  case  and  that  it  stood  for  trial  de  novo  in  the 
district  court.  The  case  cited  is  an  authority  against 
the  contention  of  defendant  in  error.  The  judgment  of 
the  district  court  is  reversed  and  the  cause  remanded. 


Reversed. 


'> 
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L.  C.  Frost  v.  J.  A.  Palgetter  et  al.,  Implkaded 
WITH  Harriet  E.  Loomer,  appellant,  and 
Thomas  Madden  et  al.,  appellees, 

F11.ED  November  18, 1897.    No.  7618. 

1.  Mechanics'  Liens:  Waiver:  Contract.    Where  a  contractor  Hgreea 

in  writing  with  the  owner  of  real  estate  to  furnish  the  labor  and 
material  and  erect  thereon  a  building,  and  in  payment  for  such 
services  to  accept  a  conveyance  from  such  owner  of  certain  real 
estate  described  in  said  contract,  such  contractcH*  is  not  entitled  te 
a  lien  on  the  real  estate  on  which  he  erects  the  improvement,  in  the 
absence  of  fraud  or  a  failure  of  the  owner  to  make  the  conveyance 
promised. 

2.  : :  Subcontractors.    In  such  case  a  subcontractor  who 

has  furnished  labor  or  material  to  the  contractor  for  such  improve- 
ment cannot  assert  a  lien  against  the  owner's  real  estate. 

3.  :   Contracts:   Subcontractors.    The  relationship  between  a 

contractor  and  an  owner  rests  in  contract,  express  or  implied,  but 
there  Is  no  privity  of  contract  between  the  subcontractor  and  the 
owner. 

4.  : : :  Construction  of  Statute.    Section  2,  article 

1,  chapter  54,  Compiled  Statutes,  construed  and  held  (1)  to  contem- 
plate a  contract  between  the  owner  of  real  estate  and  the  con- 
tractor in  and  by  which  the  former  shall  pay  the  latter  money  for 
erecting  an  improvement  upon  such  real  estate;  (2)  that  the  effect 
of  a  subcontractor  complying  with  such  statute  is  to  garnish  or  im- 
pound money  owing  to  him  from  the  contractor  in  the  hands  of  the 
owner;  (3)  that  the  statute  then  gives  the  subcontractor  a  lien  to 
secure  the  payment  of  the  money  so  garnished;  (4)  that,  to  entitle 
the  subcontractor  who  has  complied  with  the  statute  to  a  lien  upon 
the  owner's  real  estate,  the  owner  must  be  indebted  in  money  to 
the  contractor  and  he  must  be  indebted  in  money  to  the  subcon- 
tractor, and  unless  these  two  facts  exist  the  subcontractor  is  not 
entitled  to  a  lien. 

5.  :  :  .    Subcontractors  are  charged  with  notice  of 

the  terms  of  the  contract  existing  between  the  owner  and  con- 
tractor, and  when  in  such  agreement  the  contractor  stipulates  for 
payment  in  something  besides  money  subcontractors  Ir.  :  sh  him 
labor  and  material  at  their  peril. 

g   .  J ;  Liability  of  Owner:  Garnishment.    Though 

a  subcontractor  may  be  entitled  to  assert  a  lien  against  an  owner's 
real  estate,  he  is  not  therefore  entitled  to  a  personal  Judgment 
against  the  owner  for  the  amount  due  him  from  the  contractor. 


Vol.  52]  SEPTEMBER  TERM,  1897.  693 


Frost  y.  Falgetter. 


Appeal  from  the  district  court  of  Dawes  county. 
Heard  below  before  Kinkaid,  J.    Reversed. 

G.  H.  Ban€,  for  appellant. 

Allen  O.  Fisher,  D.  B.  JencJceSy  and  C.  Dana  Sayrs,  contra. 

Raqan,  C. 

The  district  court  of  Dawes  county  rendered  a  decree 
giving  Thomas  Madden  and  Robert  Hood  subcontrac- 
tors'  liens  against   certain  .real   estate  of   Harriet  E. 
toomer  for  the  value  of  material  and  labor  furnished  by 
them  to  one  Falgetter,  who,  in  pursuance  of  a  contract 
with  Mrs.  Loomer,  was  erecting  an  improvement  upon 
said  real  estate.     From  this  decree  Mrs.  Loomer  ^  appeals. 
Falgetter  and  Mrs.  Loomer  entered  into  a  contract  in 
writing  in  and  by  which  Falgetter  agreed  to  furnish  the 
material,  perform  the  labor,  and  build  for  Mrs.  Loomer 
a  dwelling-house  upon  her  real  estate.     As  full  com- 
pensation  for  such  labor  and   material   Mrs.    Loomer 
agreed,  on  completion  of  the  improvement,  to  convey  to 
Falgetter  certain  real  estate  described  in  the  contract. 
The  agreement  is  silent  as  to  the  contract  price  for  the 
improvement  and  as  to  the  value  of  the  real  estate. 
Falgetter  began  the  performance  of  his*' contract,  but 
before  it  was  entirely   completed   abandoned   it,   and 
seems  to  have  departed  the  realm.     The  appellee  Hood 
'furnished  Falgetter  part  of  the  lumber  and  building 
material  used  by  him  in  the  construction  of  this  improve- 
ment for  Mrs.  Loomer.     Within  sixty  days  after  the  dat(» 
of  the  furnishing  of  the  last  item  of  material  he  filed  a 
sworn  statement  of  the  amount  due  him  from  Falgetter 
for  the  material,  together  with  a  description  of  Mrs. 
Looraer's  real  estate,  with  the  register  of  deeds  of  Dawes 
county,  where  the  same  was  situate,  and  claimed  a  lien 
thereon  for  the  amount  due  him  from  Falgetter.     To 
the  claims  of  Hood  and  Madden  for  subcontractors'  liens 
on  her  premises  Mrs.  Loomer  interposed,  among  other 
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defenses,  the  contract  for  the  erection  of  the  improve- 
ment existing  between  herself  and  her  contractor,  Fal- 
getter,  and,  in  effect,  offered  in  her  answer  to  convey  said 
real  estate  to  the  subcontractors  upon  their  completion 
of  the  building  according  to  the  contract  existing  be- 
tween herself  and  Fal getter.  The  conclusion  reached 
by  us  here  as  to  the  right  of  Hood  to  a  lien  disposes  also 
of  Madden's  right  to  a  lien. 

1.  Falgetter,  the  contractor,  having  in  pursuance  of  an 
express  contract  with  the  owner  of  real  estate  furnished 
the  labor  and  material  for*the  erection  of  an  improve- 
ment thcMcon,  was,  by  section  1,  article  1,  chapter  54, 
Compiled  Statutes,  vested  with  a  right  to  a  lien  upon 
said  real  estate  to  s(H'ure  the  pajment  of  the  contract 
price  for  erecting  such  improveineut;  but  this  right  to  a 
lien  was  one  which  the  contractor  might  waive,  and  as 
he  stipulated  to  take  a  <•(  riaiu  i)ic  co  of  real  estate  in  pay- 
ment of  his  compensation  for  erecting  such  improve- 
ment, we  think  Falgetter  waived  his  right  to  insist  upon 
a  lien  against  these  premises,  as  it  was  not  the  intention 
of  the  parties  that  this  real  estate  should  be  a  security 
to  insure  Falgetter  being  recompensed  for  his  services 
in  erecting  the  improvement;  but  the  real  estate  was  to 
be  Falgetter's  entire  recompense  for  his  services  in  the 
premises.  Certainly  this  is  true  in  the  absence  of  fraud 
or  a  failure  or  refusal  of  Mrs.  Loomer  to  make  the  con- 
veyance of  the  real  estate  as  agreed.  See  Dorc  v.  Sellers,. 
27  Cal.,  588,  in  which  a  contractor  agreed  to  furnish  the 
material  and  construct  a  building  in  consideration  of  a 
debt  then  due  from  him  to  the  owner,  and  it  was  held 
that  the  contractor  had  by  the  contract  waived  his  right 
to  a  lien  upon  the  premises  upon  which  the  improvement 
was  erected.  (See  also  Bayard  v.  McGrair,  1  Brad.  [111. 
App.],  134;  Jones  &  Magec  Lumber  Co.  v.  Mu/iyhy^  19  N.  W. 
Rep.  [la.],  898.) 

2.  But  Falgetter  has  not  attempted  to  assert  a  lien 
against  the  premises  upon  which  this  improvement  was 
erected;    and,  since  he  waived  his  right  to  a  lien  ami 
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agreed  to  accept  the  conveyance  of  certain  real  estate  in 
compensation  for  erecting  the  improvement,  the  serious 
question  is,  whether  the  contract  existing  between  the 
owner  and  the  contractor  is  of  such  a  nature  as  to 
deprive  the  subcontractors  of  a  lien  for  the  labor  and 
material  furnished  by  them  to  the  contractor.     The  an- 
swer to  this  question  depends  upon  the  proper  construc- 
tion of  section  2  of  said  chapter  51,  Avhich  declares,  in 
substance,  that  any  subcontractor  who  shall  furnish  any 
labor  or  material  to  a  contractor  towaids  the  erection  of 
an  improvement  by  him  upon  real  estate  may,  within 
sixty  days  from  the  furnishing  of  such  labor  and  ma- 
terial, file  a  sworn  statement  of  the  amount  due  him 
from  the  contractor,  together  with  a  description  of  the 
real  estate  upon  w^hich  the  improvement  is  erected,  with 
the  register  of  deeds  where  the  real  estate  is  situate; 
and  if  the  contractor  does  not  pay  such  subcontractor, 
the  latter  shall  have  a  lien  for  the  amount  due  him  on 
the  real  estate,  "from  the  same  time  and  in  the  same 
manner  as  such  original  contractor."    This  section  of 
the  statute  further  provides  that  the  risk  of  all  payments 
made  to  the  original  contractor  shall  be  upon  the  owner 
until  the  expiration  of  the  said  sixty  days,  and  that  "No 
owner  shall  be  liable  to  any  action  by  the  contractor 
until  the  expiration  of  said  sixty  days,  and  such  owner 
may  pay  such  subcontractor    •     *     ♦     the  amount  due 
him  from  such  contractor,     ♦     ♦     ♦     and  the  amount  so 
paid  shall  be  held  and  deemed  a  payment  of  such  amount 
to  the  original  contractor."    This  statute  contemplates 
a  contract  between  the  owner  of  real  estate  and  a  con- 
tractor in  and  by  which  the  owner  shall  pay  the  con- 
tractor money  for  erecting  an  improvement  upon  the 
real  estate;    and  the  statute,  upon  the  subcontractor's 
complying  with  its  terms,  stops  or  impounds  in  the 
hands  of  the  owner  the  money  owing  by  him  to  the  con- 
tractor for  erecting  the  improvement  to  the  extent  of  the 
debts  of  the  contractor  to  the  subcontractor.     The  effect 
of  the  subcontractor's  compliance  with  the  statute  oper- 
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ates  as  a  garnishment  in  the  hands  of  the  owner  of  the 
money  owing  to  the  subcontractor  from  the  original  et)n- 
tractor,  and  the  lien  given  the  subcontractor   by   this 
statute  is  to  secure  the  payment  of  the  money  thus  im- 
pounded or  garnished  in  the  hands  of  the  owner.      The 
right  of  the  subcontractor  to  a  lien  rests,  then,  (1)  upon 
the  original  contractor's  money  indebtedness   to   him; 
and  (2)  upon  the  owner's  money  indebtedness  to  the  con- 
tractor, and  these  two  things  must  exist  or  the  subcon- 
tractor has  no  lien.     At  no  time  after  this  improvement 
was  begun  by  Falgetter  was  the  owner  of  the  real  estate 
indebted  to  him  in  any  sum  of  money  whatever;  and,  as 
she  was  not  indebted  to  the  contractor,  the  compliance 
by  the  subcontractor  with  the  statute  did  not  have  the 
effect  to  invest  such  subcontractor  with  a  lien  upon  the 
OAvner's  real  estate.     (See  Blythe  v.  Poultmy^  31  Cal.,  234; 
second  point  of  syllabus  in  Ripley  v.  Board  of  County  Com- 
missioners of  Oage  County,  3  Neb.,  397.)     The  reason  for 
this  rule  and  this  construction  is,  that  there  is  no  privity 
of  contract  between  a  subcontractor  and  the  owner;  and 
the  rights  of  a  subcontractor  to  a  lien  against  the  prem- 
ises of  the  owner,  though  conferred  by  statute,  is  in  sub- 
ordination to  the  contract  existing  between  the  owner 
and  the  contractor.     All  the  authorities  are  agreed  that 
a  subcontiactor  is  bound  to  take  notice  of  the  terms  of 
the  contract  existing  between  the  owner  and  the  con- 
tractor, and  if  that  contract  is  of  such  a  nature  as  to 
preclude  the  contractor  himself  from  asserting  a  lien, 
the  subcontractor's  right  to  a  lien  falls.     (See  the  subject 
discussed  generally  in  Bowen  v.   Aubrey,  22  Cal.,  566; 
Sharer  i\  MurdoeJc,  30  Cal.,  293;   Umlcy  v.  Wadsworth,  38 
Cal.,  35(>;    Dimjley  v.  Greene,  54  Cal.,  333.)     In  Jones  v. 
Murphy,  19  N.  W.  Kep.  [la.],  898,  the  supreme  court  of 
that  state,  in  discussing  the  question  under  considera- 
tion, said :  "Now,  while  it  may  be  that  a  mere  stipulation 
on  the  part  of  a  contractor  not  to  claim  a  mechanic's 
lien  would  not  preclude  subcontractors  from  doing  so, 
we  think  that  they  are  precluded  where  the  contractor 
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stipulates  in  the  outset  for  a  mode  of  payment  incon- 
sistent with  a  mechanic's  lien.  The  contractor  might 
stipulate  for  i^aj^ment  in  labor,  or  some  specific  property 
other  than  money.  If  he  should  do  so,  such  contract 
would  be  inconsistent  with  a  mechanic's  lien  on  the  part 
of  a  subcontractor.  ♦  ♦  ♦  Subcontractors  must  take 
notice  of  the  modes  under  which  the  contractor  has  a 
right  to  require  the  owner  to  discharge  his  liability 
under  his  contract,  and  must  extend  or  withhold  credit 
according  as  they  see  fit  in  view  of  the  contract."  In  the 
case  at  bar  the  subcontractors  knew,  or  were  bound  to 
know,  that  Falgetter  had  agreed  to  receive  a  conveyance 
of  a  certain  described  piece  of  real  estate  in  full  com- 
pensation for  the  labor  and  material  he  might  furnish 
in  the  erection  of  this  improvement.  They  knew,  or 
were  bound  to  know,  that  by  the  terms  of  this  contract 
Mrs.  Loomer  would  at  no  time  be  indebted  to  Falgetter 
in  any  sum  of  money.  Knowing,  or  being  charged  with 
notice  of,  the  terms  of  the  contract  between  the  owner 
and  Falgetter,  the  subcontractors  furnished  the  labor 
and  material  to  the  contractor  at  their  peril;  and  be- 
cause he  has  not  paid  them  for  the  material  furnished, 
the  courts  cannot  st^t  aside  the  contract  existing  between 
the  owner  and  the  contractor,  make  a  new  contract  for 
these  parties,  and  declare  Mrs.  Loomer  indebted  to  Fal- 
getter. 

3.  In  the  case  at  bar  the  district  court  not  only  gave 
Hood  a  lien  upon  Mrs.  Loomer's  real  estate,  but  rendered 
a  personal  judgment  in  Hood's  favor  against  Mrs. 
Loomer  for  the  value  of  the  materials  which  Hood  had 
furnished  Falgetter.  If  the  subcontractor  had  been  en- 
titled to  a  lien  against  Loomer's  real  estate  he  would 
not  have  been  entitled  to  this  personal  judgment.  As 
already  stated,  there  is  no  privity  of  contract  between 
an  owner  and  a  subcontractor,  and  judgments  in  this 
class  of  cases  are  based  always  on  a  contract  or  the  viola- 
tion of  a  contract  express  or  implied. 

4.  We  must  not  be  understood  as  deciding  that  be- 
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cause  a  contractor  neglects  or  omits  or  stipulates  not  to 
claim  a  lien  against  real  estate  on  which  he  erects  an 
improvement  in  pursuance  of  a  contract  with  the  owner, 
or  because  of  some  default  in  the  performance  of  his 
contract  he  has  precluded  himself  from  asserting  a  lien, 
that,  therefore,  a  subcontractor,  who  has  furnished  labor 
or  material  to  the  contractor,  is  precluded  from  asserting 
a  lien.  What  we  do  decide  is  that  the  right  of  a  subcon- 
tractor to  a  lien  against  an  owner's  real  estate  depends 
upon  the  contractor's  money  indebtedness  to  the  sub- 
contractor for  labor  or  material  furnished  and  upon  the 
indebtedness  of  the  owner  to  the  contractor  for  labor  and 
material  furnished  towards  the  improvement. 

The  decree  of  the  district  court  is  reversed  and  the 
actions  of  Hood  and  Madden  dismissed. 

Reversed  and  dismisses). 


Richardson  Drug  Company  E^r  al.  v.  Alice  M.  Teas- 
da  ll  ET  AL. 

FHiED  November  18, 1897.    No.  7595. 

1.  Conditional  Sales.    The  contract  between  the  parties  set  out  in  the 

opinion  and  held  one  of  conditional  sale. 

2.  :   Delivery:   Right  of  Possession.    Where  property  is  sold 

and  possession  delivered  to  the  vendee  on  condition  that  the  title 
shall  remain  in  the  vendor  until  the  purchase  price  is  paid,  a 
failure  of  the  vendee  to  make  payments  of  the  purchase  money  ac- 
cording to  the  terms  of  the  contract  vests  the  vendor  with  the 
right  of  possession  to  the  property  conditionally  sold. 

8,  :   Accession  and  Confusion:   Replevin.    The  subject- matter 

of  a  conditional  contract  of  sale  was  a  stock  of  drugs  which  the 
vendee  was,  by  the  contract,  required  to  dispose  of  at  retail  and 
not  to  deplete.  He  purchased  and  added  to  the  original  stock 
other  goods,  and  then  made  default  in  payments  of  the  purchase 
money  promised,  and  the  vendor  seized  on  a  writ  of  replevin  both 
the  original  stock  conditionally  sold  and  the  poods  afterwards 
purchased  and  added  to  the  stock  by  the  vendee.    Held  (1)  That  th« 
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vendor  was  entitled  to  a  verdict  only  for  such  of  the  original  stock 
conditionally  sold  as  remained  undisposed  of;  (2)  that  the  vendee 
was  entitled  to  a  judgment  for  a  return  of  such  goods  by  the 
vendor  as  had  been  purchased  and  added  to  the  original  stock  by 
the  vendee  after  his  conditional  purchase  thereof;  (3)  that  the 
vendee's  mixing  of  the  goods  absolutely  purchased  by  him  with 
the  goods  conditionally  purchased  was  neither  wrongful  nor 
fraudulent.  Irvine,  C,  dissenting  from  first  and  second  clauses 
of  last  syllabus. 

Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Hall,  J.    Reversed. 

Stevens  d  Cochran  and  John  P.  Maule^  for  plaintiffs  in 
error. 

Char'les  0.  Whedofiy  contra, 

Ragan,  O. 

On  January  27,  1892,  the  Eichardson  Drug  Company 
and  the  Lincoln  Paint  &  Color  Company,  hereinafter 
called  the  Drug  Company,  owned  a  stock  of  drugs,  to- 
gether with  a  lot  of  drug-store  fixtures,  including  a  soda 
fountain,  then  situate  in  a  building  in  the  city  of  Lincoln, 
and  on  said  date,  in  consiiU^ration  of  $2,000  sold  and 
delivered  possession  of  said  stock  of  goods  to  Alice  M. 
and  Thomas  L.  Teasdall,  hereinafter  called  the  Teas- 
dalls.  The  contract  of  sale  Letw(  en  said  parties  was 
evidenced  by  a  writing  of  that  date,  which,  so  far  as 
material  here,  was  in  words  and  figures  as  follows: 

"That  said  parties  of  the  second  part  [the  Teasdalls] 
are  to  foithwith  become  the  agents  of  the  parties  of  the 
first  pai-t  [the  Drug  Company]  and  as  such  shall  at  once 
take  possession  of  all  the  stock  of  drugs,  chemicals, 
paints,  oils,  merchandise,  and  all  fixtures  belonging  to 
said  stock  at  number  1843  O  street,  Lincoln,  Nebraska, 
and  shall,  as  such  agents,  sell  such  goods  at  retail  in  the 
ordinary  course  of  business,  and  pay  to  the  parties  of  the 
first  part  the  sum  of  one  hundred  dollars  in  cash  for 
each  month  for  the  first  two  months,  and  the  sum  of  $150 
per  month  thereafter  until  said  parties  of  the  second  part 
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shall  have  paid  to  the  said  parties  of  the  first  part  the 
total   sum  of  two   thousand   (|2,000)   dollars    net,    the 
monthly  payments  to  be  commenced  promptly  on  March 
15,  1892,  and  to  be  made  on  the  15th  day  of  each  and 
every  month  thereafter  until  the  whole  sum  shall  have 
been  paid.     And  said  parties  of  the  second  part  shall 
receive  no  c(mii)ensation  for  their  services  as  such  agents 
save  the  net  profits  of  said  business  over,  and  in  excess 
of,  the  said  amounts  to  be  paid  to  said  parties  of  the  first 
part.     And  said  parties  of  the  first  part  agree  and  •rnfii'- 
anty  that  all  said  profits  shall  be  made,  and  all  payments 
agreed  made,  without  in  any  degi-ee  depleting  said  stock 
of  goods.     Said  ?2,000  shall  be  applied  as  follows:   Six- 
teen hundred  dollars  (fl,600)  to  tlie  IMchardson  Dnig 
Company  and  four  hundred  (f400)  dolhirs  to  the  Lincoln 
Paint  &  Color  Company,  and  said  monthly  payments 
shall  be  made  to  the  Kichardson  Drug  Company  and  by 
them  divided  as  follows:   80  per  cent  to  be  retained  by 
the  said  Richardson  Drug  Company  and  20  per  cent  to 
be  turned  over  as  paid  to  the  Lincoln  Paint  &  Color 
Company;  and  when  the  said  two  thousand  (?2,000)  dol- 
hirs shall  be  paid,  said  parties  of  the  first  part  shall 
transfer  to  said  parties  of  the  second  part  all  their  right, 
title,  and  interest  in  the  said  stock  of  drugs  and  fixtures; 
but  until  said  sum  of  two  thousand  (|2,000)  dollars  shall 
have  been  fully  paid  the  title  to  all  said  property  shall 
be  and  remain  in  said  parties  of  the  first  part.     When 
said  amount  of  two  thousand  (^2,000)  dollars  shall  have 
been  fully  paid  said  parties  of  the  first  part  shall  releasf.^ 
and  deliver  to  the  said  parties  of  the  second  part  all 
claims  and  evidences  of  indebtedness  which  they  now 
hold  against  them." 

The  Teasdalls  took  possession  of  the  property  men- 
tioned in  this  contract  and  made  the  monthly  payments 
provided  therefor  for  some  months.  During  the  time  the 
Teasdalls  were  in  possession  they  purchased  a  large 
quantity  of  druggist's  goods  and  added  them  to  the  stock. 
Thev  then  failed  to  make  a  payment  due  under  the  con- 
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tract  and  the  Drug  Company  replevied  the  entire  stock 
of  goods  and  fixtures,  including  the  goods  purchased  and 
put  into  the  stock  by  the  Teasdalls  after  their  taking 
possession  under  the  contract.  On  the  trial  the  district 
court  directed  a  verdict  for  the  defendants,  upon  which 
judgment  was  entered,  to  review  which  the  Drug  Com- 
pany prosecutes  here  a  petition  in  error. 

1.  The  contract  recited  above  evidenced  a  conditional 
sale  of  the  property  therein  mentioned  from  the  Drug 
Company  to  the  Teasdalls.  It  vested  the  Teasdalls  with 
the  possession  of  the  property  embraced  in  said  contract 
and  reserved  the  title  to  said  property  in  the  Drug  Com- 
pany until  the  full  payment  of  the  purchase  price  of 
12,000. 

2.  The  first  question  presented  is  whether  the  default 
of  the  Teasdalls  to  make  the  monthly  payments  for  the 
property  purchased  of  itself  conferred  upon  the  Drug 
Company  the  right  of  possession  of  the  property  con- 
ditionally sold,  the  contract  not  specifying  that  in  case 
such  default  occurred  the  Drug  Company  should  be  en- 
titled to  the  possession  of  the  property?    The  authorities 
constrain  us  to  answer  that  it  did,  though  the  precise 
question  does  not  appear  to  have  been  determined  by 
this  court.     In  Aultman  v.  Mallory,  5  Neb.,  178,  it  was 
ruled:  "A  sale  and  delivery  of  goods,  on  condition  that 
the  property  is  not  to  vest  until  the  purchase  money  is 
paid  or  secured,  does  not  pass  the  title  to  the  vendee  until 
the  condition  is  performed;    and  a  vendor,  in  case  the 
condition  is  not  fulfilled,  has  a  right  to  repossess  himself 
of  the  goods."     The  property  involved  in  that  case  was 
a  mowing  machine,  and  the  contract  provided  that  the 
title  should  remain  in  Aultman,  Miller  &  Co.  until  the 
purchase  price  was  paid.     The  contract  is  not  set  out  in 
the  opinion,  and  we  do  not  know  whether  it  provided 
that,  in  case  the  purchaser  of  the  machine  made  default 
in  payment  for  the  same,  Aultman,  Miller  &  Co.  might 
retake  possession  thereof;    nor  does  it  appear  whether 
the  precise  question  under  consideration  here  was  pre- 
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j^.cMited.  The  Aultman  case  was  followed  in  McCormick  r. 
Stwemotij  13  Neb.,  70.  But  the  contract  in  that  case 
cxpri^sslj'  provided  that  the  McCormick  Company  might 
lake  possession  of  the  property  sold  if  the  vendee  thereof 
made  default  in  his  contract.  The  doctrine  of  the  Ault- 
man case  was  again  adhered  to  in  Albright  v.  Brown,  23 
Neb.,  136,  although  that  case  was  not  referred  to  in  the 
opinion.  In  Norton  v.  Pilger,  30  Neb.,  860,  the  doctrine 
<.f  the  Aultman  case  was  again  affirmed;  and  in  Peterson 
r.  Tufts,  34  Neb.,  8,  the  rule  laid  down  in  the  Aultman 
case  was  once  more  reaffirmed.  In  the  latter  case  the 
contract  did  not  provide  that  the  vendor  should  be  en- 
titled to  the  possession  of  the  property  conditionally  sold 
if  the  vendee  made  default  in  his  promises.  But  neither 
in  that  case  nor  in  any  of  the  other  cases  cited  was  the 
(juestion  presented  whether  the  default  itself  of  the 
\  (*udee  vested  the  vendor  with  the  right  to  retake  posses- 
r.ion  of  the  property  conditionally  sold. 

Bradshaw  v.  Wariu;?*,  54  Ind.,  58,  and  Hodson  v.  Warnei\ 
()0  Ind.,  214,  were  actions  of  replevin  brought  by  condi- 
tional vendors  of  a  safe,  the  contract  providing  that  the 
iitle  should  remain  in  the  vendor  until  the  safe  was  paid 
for;  but  the  contract  was  silent  as  to  whether,  upon  the 
\'<  ndee  making  default  in  his  payments,  the  vendor 
should  be  entitled  to  retake  possession  of  the  property. 
Tlu*  question  seems  to  have  been  presented  in  the  latter 
of  those  two  cases  w^hether  in  such  case  a  replevin  action 
would  lie  at  the  suit  of  the  vendor,  and  the  court  held 
that  it  would.  To  the  same  effect  see  Blanchard  v.  Cooh\ 
144  Mass.,  207,  and  Salomon  v.  Hathaway ,  126  Mass.,  482. 

Wiggins  v.  Stww,  50  N.  W.  Rep.  [Mich.],  991,  was  re- 
ph^vin  by  a  vendor  for  property  conditionally  sold  to  a 
vendee,  the  latter  having  made  default  in  payments 
promised,  and  the  contract  being  silent  as  to  whether,  in 
case  of  such  default,  the  vendor  might  retake  possession 
or  should  become  entitled  to  the  possession  of  the  prop- 
( rty  conditionally  sold.  One  of  the  points  presented  to 
the  court  was  that  replevin  would  not  lie  at  the  suit  of  a 
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conditional  vendor  simply  because  the  vendee  had  made 
default  in  the  payments  promised,  in  the  absence  of  a 
provision  in  the  contract  that  by  reason  of  such  default 
the  vendor  should  be  entitled  to  the  possession  of  the 
property;  but  the  court  overruled  the  contention  and 
held  that  the  default  of  itself  vested  the  vendor  with  the 
right  to  the  pcssession  of  the  propc^rty  conditionally  sold. 
It  follows  from  what  has  been  said  that  the  district  couit 
erred  in  diiecting  a  verdict  for  the  Teasdalls. 

3.  The  contention  of  the  Drug  Company  in  the  coui-t 
below  and  here  was  and  is  that  it  was  entitled  to  a  ver- 
dict awarding  it  the  i)ossession,  not  only  of  all  the  goods 
remaining  undisposed  of  which  were  embraced  in  its  sale 
to  the  Tea.sdalls,  but  was  likewise  entitled  to  the  pos- 
session of  all  the  goods  in  the  stock  which  had  been  pur- 
chased and  placed  therein  by  the  Teasdalls  after  their 
purchase  from  the  Drug  Company.  With  this  conten- 
tion we  do  not  agree.  The  contract  does  not  provid<^ 
that  the  Drug  Company  shall  have  the  title  to  any  goods 
which  the  Teasdalls  might  purchase  and  put  into  this 
stock.  If  the  contention  of  counsel  is  correct,  then  tlu* 
Drug  Company  is  liable  for  all  the  goods  purchased  by 
the  Teasdalls  and  added  to  this  stock.  Ceitainly  the 
Teasdalls  in  buying  goods  and  adding  to  this  stock  wen^ 
acting  for  themselves,  and  not  as  agents  for  the  Drug 
Company;  and  for  the  goods  so  purchased  the  latter  is  in 
nowise  responsible.  This  precise  (luestion  was  before 
the  supreme  court  of  Michigan  in  Wigyins  v.  Snow,  supra. 
The  subject-matter  of  that  contract  was  a  whirligig,  and 
the  conditional  vendee,  after  receiving  the  machine,  sup- 
plied certain  parts  therefor.  The  vendor  replevied  the 
machine  by  reason  of  the  vendee's  default  in  making  cer- 
tain payments  promised  and  took  not  only  the  machine 
actually  sold  to  the  vendee,  but  also  took  the  parts  of  the 
machine  supplied  by  the  vendee  himself.  The  court  held 
that  the  vendee  was  entitled  to  a  verdict  for  a  return  of 
the  parts  of  the  machine  supplied  by  himself.  Because 
it  is  inconvenient  or  difficult  to  separate  the  original 
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stock  sold  to  the  Teasdalls  from  that  subsequently  pur- 
chased by  them  and  added  is  not  an  argument  for  read- 
ing into  this  contract  an  agreement  between  the  partii^ 
which  its  language  does  not  evidence.  In  construing 
this,  as  all  other  contracts,  one  inquiry  is,  What  did  the 
pai-ties  intend  thereby?  And  it  must  suffice  to  say  in 
this  connection  that  by  no  possible  construction  of  this 
agreement  can  it  be  held  that  the  parties  thereto  in- 
tended the  Drug  Company  should  own  any  of  the  goods 
purchased  and  added  to  this  stock  by  the  Teasdalls. 
Possibly  difficulties  will  arise  in  separating  the  original 
stock  purchased  by  the  Teasdalls  of  the  Drug  Company 
from  the  goods  purchased  by  the  Teasdalls  and  added  to 
this  stock;  but  that  argument  only  tends  to  show  that  a 
stock  of  drugs  should  not  be  made  the  subject-matter  of 
such  a  ccmtract  as  this.  The  contract  itself  is  a  harsh 
one,  but  nevertheless  the  Drug  Comi)any  is  entitled  to 
have  it  enforced;  and  by  the  terms  of  this  contract,  and 
by  reason  of  the  default  of  the  Teasdalls  to  make  the  pay- 
ments promised,  and  at  the  times  promised,  the  Drug 
Company  became  entitled  to  the  possession  of  all  the 
goods  undisposed  of  which  it  had  conditionally  sold  to 
the  Teasdalls;  but  it  was  not  entitled  to  the  possession 
of  any  of  the  goods  in  the  stock  which  had  been  added 
thereto  by  the  Teasdalls  after  their  jmrchase  from  the 
Drug  Company;  and  for  such  of  these  goods  as  the  Drug 
Company  seized  on  its  replevin  writ  the  Teasdalls  were 
entitled  to  a  return.  In  other  words,  the  Drug  Company 
is  entitled  to  the  "pound  of  flesh"  named  in  its  bond. 
"The  court  awards  it,  and  the  law  doth  give  it;"  but  it  is 
not  entitled  to  anything  more. 

4.  Another  argument  urged  here  by  the  Drug  Com- 
pany and  iusistcd  on  in  the  court  below  is,  that  it  was 
entitled  to  maintain  its  action  in  replevin  for  all  the 
goods  seized  by  it  because  the  Teasdalls,  of  their  own 
accord,  had  wrongfully  mixed  and  mingled  the  goods 
purchased  by  them  after  the  conditional  sale  with  the 
goods  conditionally   purchased  of  the  Drug  Company, 
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To  sustain  this  contention  we  are  cited  to  First  Nat  Bank 
of  Denver  v.  Scott,  36  Neb.,  607.  But  the  case  cited  is  not 
an  authority  for  the  contention  of  the  plaintiff  in  error. 
The  Teasdalls  have  not  made  any  wrongful  or  fraudu- 
lent admixture  of  the  goods  purchased  by  them  with  the 
goods  conditionally  purchased  of  the  Drug  Company. 
By  the  contract  between  the  parties  the  Teasdalls  were 
required  to  at  once  take  possession  of  the  stock  of  drugs, 
to  sell  the  goods  at  retail  in  the  ordinary  course  of  busi- 
ness, and  not  to  deplete  the  stock.  The  contract  then 
contemplated  not  only  that  the  Teasdalls  would  sell  at 
retail  the  goods  conditionally  purchased,  but  that  they 
would  go  into  the  markets  and  buy  other  goods  to  take 
the  place  of  those  sold  and  at  all  times  keep  the  stock  up 
to  what  it  was  worth  at  the  time  it  was  originally  pur- 
chased by  them. 
The  judgment  of  the  district  court  is  reversed  and  the 

cause  remanded. 

Bea^ersed  and  remanded. 


52    706 
'  62    711 

Francis  G.  Hamer  et  al.  v.  MoKinlby-Lanning  Loan    S  ^44 

&  Trust  Company.  ,  "^i  m 

FiLBD  November  18, 1897.    No.  7449. 

1.  Hearing  Upon  Motions:  Oral  Evidence.  It  is  within  the  discretion 
of  the  district  court  to  take  testimony  orally  for  the  determination 
of  issues  of  fact  arising  upon  motions,  and  not  a  right  of  either 
party  to  compel  the  adduction  of  such  testimony.  Norval,  J.,  dis- 
sents. 

2. :      ■  Held,  that  under  the  facts  of  this  case  there  was  no 

abuse  of  discretion  in  refusing  to  hear  oral  testimony. 

8.  Judicial  Sales:  Deputy  Sheriff.  A  deputy  sherifE  may  act  for  his 
principal  in  making  a  foreclosure  sale.  Nebraska  Loan  d  Building 
A88*n  V,  Marshall,  51  Neb.,  534,  followed. 

4, :  Appraisement.    The  failure  to  obtain  certificates  and  deduct 

incumbrances  in  appraising  land  for  the  purpose  of  a  foreclosure 

49 
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sale  IB  not  prejudicial  to  the  defendants*  owners  of  the  eQuity. 
La  Flume  v.  Jones^  S  Neb.,  257.  floUowed. 


6. :  Description  or  LAim:  Notick.    The  omissloin  of  the  word 

"north"  after  the  number  of  the  township,  in  describing:  land 
offered  for  sale  under  decree  of  foreclosure,  does  not  invalidate  the 
notice  of  sale,  where  the  description  is  not  thereby  rendered  am- 
biguous. iN€hra9ka  Land,  Stock-Growing  d  Investment  Co.  o.  Cut" 
ting,  51  Neb.,  647.) 

6.  Voreclosure:  LiIEns:  MoomcATiON  of  Dbcbeb:  ApfeaLi.  Where 
liens  are  improperly  decreed  to  exist,  the  remedy  is  by  modifica- 
tion or  vacation  of  the  decree  or  appellate  prooeedlngs,  and  not  by 
resistance  to  the  confirmation  of  the  saloi 

Error  from  the  district  court  of  Buffalo  county. 
Tried  below  before  Holcomb,  J.    Affirmed. 

F.  O.  Earner,  for  plaintiffs  in  error. 

William  Cfaslin,  contra. 

Irvine,  O. 

This  is  a  proceeding  in  error  to  review  an  order  con- 
firming a  foreclosure  sale.  The  defendants,  before  the 
sale,  filed  a  motion  to  vacate  the  appraisement,  alleging, 
among  other  things,  that  certain  persons  had  conspired 
together  and  with  the  appraisers  to  bring  about  an 
unduly  low  appraisement.  An  application  was  made 
for  a  hearing  of  this  motion  on  oral  evidence,  to  be  ad- 
duced before  the  court  or  a  referee  to  be  appointed  for 
that  purpose.  This  motion  was  overruled  and  the  action 
of  the  court  in  that  behalf  is  the  ground  of  the  most 
important  assignment  of  error.  Since  the  argument  of 
this  case  it  has  been  held  {Kauntze  v.  Scotty  52  Neb.,  460) 
that  the  taking  of  testimony  orally  in  court  on  a  motion 
to  discharge  an  attachment  is  a  matter  resting  within 
the  discretion  of  the  trial  court,  and  not  a  matter  of  right 
of  the  parties.  While  section  236  of  the  Code  has  special 
reference  to  evidence  on  motions  to  discharge  attach- 
ments, and,  therefore,  to  a  large  extent  governed  the 
decision  of  that  case,  still  the  inquiry  there  was  whether 
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that  special  provision  conferred  the  right  to  adduce  oral 
testimony,  and  not  whether  by  reason  thereof  such  right, 
if  it  otherwise  existed,  was  curtailed.  The  decision  is, 
therefore,  authority  for  holding  in  this  case  that  the 
hearing  of  a  motion  to  vacate  an  appraisement  upon  oral 
testimony  rests  within  the  discretion  of  the  court  and  is 
not  an  absolute  right  of  one  or  both  of  the  parties.  The 
long-established  practice  has  been  to  prove  facts  neces- 
sary for  the  determination  of  motions  by  aflldavit,  and 
it  would  be  somewhat  remarkable,  if  the  legislature  had 
intended  to  establish  a  right  to  another  method  of  proof, 
that  it  should  not  have  expressly  so  enacted;  yet,  instead 
of  so  doing,  it  expressly  enacted  that  aflfidavits  might  be 
used  upon  a  ni^tion.  (Code  of  Civil  Procedure,  sec.  370.) 
It  is  with  great  force  suggested  that  on  such  an  issue  as 
was  here  presented,  where,  if  the  charges  were  true,  the 
proof  would  have  to  be  extorted  from  the  lips  of  reluctant 
witnesses,  the  method  of  proof  by  affidavit  is  manifestly 
inadequate.  We  have  no  doubt,  however,  of  the  power 
of  tlie  court  in  such  cases  to  compel  the  attendance  of 
witnesses,  and  to  conduct  a  hearing  orally,  using  all  the 
usual  means  to  ascertain  the  facts,  including  cross- 
examination.  But  it  must  also  be  remembered  that 
wherever  an  affidavit  may  be  used  so  may  a  deposition, 
including  expressly  among  such  cases  the  hearing  of 
motions.  (Code  of  Civil  Procedure,  sec.  372.)  In  this 
way  unwilling  witnesses  may  always  be  compelled  to 
testify,  and  a  cross-examination  be  secured.  In  view  of 
these  provisions  we  are  quite  sure  that  it  is  not  only  the 
law,  but  properly  and  safely  the  law,  to  repose  in  the 
tiial  court  the  discretion  of  determining  whether  a  resort 
should  be  had  to  the  adduction  of  oral  testimony,  or 
whether,  on  the  other  hand,  the  ordinary  method  of  proof 
is  sufficient.  In  the  case  before  us  we  do  not  think  that 
this  discretion  was  abused.  While  quite  serious  charges 
of  conspiracy  were  made,  and  supported  by  the  affidavit 
of  one  of  the  defendants,  the  matters  charged  were  of 
such  a  nature  that  they  could  not  have  been  within  his 
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personal  knowledge.  Indeed  his  affidavit  discloses  that 
they  were  in  part  at  least  made  on  information  obtained 
fi'om  third  persons.  Each  of  the  persons  charged  with 
participating  in  the  conspiracy,  by  affidavit,  squarely 
denied  the  charges  and  specifically  traversed  each  detail 
thereof.  The  trial  court  was  justified  in  believing  that 
under  the  circumstances  the  further  expenditure  of  time 
in  pursuing  the  inquiry  would  be  fruitless. 

It  is  assigned  as  en-or  that  the  appraisers  were  sworn 
to  appraise,  not  the  interest  of  the  owner  of  the  equity, 
but  that  of  another  defendant  who  had  previously  con- 
veyed the  property.  This  was  not  called  to  the  attention 
of  the  district  court  either  in  the  motion  to  vacate  the 
appraisement  or  to  set  aside  the  sale,  an4  we  therefore 
cannot  here  consider  it. 

Another  objection  made  was  that  the  sale  was  made 
by  a  deputy,  and  not  by  the  sheriff  himself.  The 
deputy  may  act  for  his  principal  in  such  matters.  (Ne- 
hraska  Loan  &  Bnilding  Assort  v.  Marshall,  51  Neb.,  534.) 

It  is  said  that  one  of  the  certificates  of  incumbrances 
was  made  by  the  county  clerk,  whereas  in  Buffalo  county 
there  is  a  register  of  deeds  who  should  have  made  it 
The  certificate  itself  appears  to  be  by  the  register  of 
deeds,  and  we  can  find  no  support  in  the  record  for  this 
assignment,  beyond  the  fact  that  in  the  printed  form  on 
which  the  appraisement  was  returned  there  appears  a 
line  for  the  insertion  of  liens  shown  by  the  county  clerk's 
certificate,  and  this  line  even  is  left  blank  in  the  return. 
Objection  is  made  because  no  certificate  was  obtained 
from  the  treasurer  of  the  city  of  Kearney.  We  can  find 
no  proof  that  the  land  sold  is  within  the  city,  but  if  that 
be  true  the  omission  to  procure  certificates  and  deduct 
liens  is  not  a  matter  of  which  the  defendants  can  com- 
plain. {La  Flume  i\  Jones,  5  Neb.,  257;  Craig  v.  Stetyensonj 
15  Neb.,  362;  Smith  t\  Foxworthy,  39  Neb.,  214.) 

It  is  contended  that  there  is  a  variance  in  the  descrip- 
tion of  the  land  as  between  the  decree  and  the  notice  of 
sale.     This  consists  merely  in  the  designation  "north'' 
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after  the  number  of  the  township,  which  appears  in  the 
decree  and  is  omitted  in  the  published  notice.  This  is 
no  variance.  {Nebraska  Land,  Stock-Orowing  &  Investment 
Co.  V.  Cutting,  51  Neb.,  647.) 

Next,  it  is  said  that  the  sheriff  improperly  undertook 
to  apply  a  surplus  remaining  after  the  payment  of  plain- 
tiff's debt  to  the  discharge  of  a  certain  judgment,  without 
proof  that  such  a  judgment  existed  or  that  the  person  to 
whom  payment  was  made  was  the  owner  thereof,  and 
furthermore,  that  such  judgment,  if  it  existed,  had  be- 
come dormant.  Assuming  that  these  would  be  reasons 
for  setting  aside  the  sale  if  well  founded  in  fact,  they 
cannot  be  urged  here,  for  the  decree  adjudged  this  judg- 
ment to  be  a  valid  lien  in  favor  of  the  party  to  whom  it 
was  paid.  This  was  an  adjudication  which  could  only  be 
set  aside  by  appellate  procedure  from  the  decree  itself, 
or  by  proper  proceedings  in  the  district  court  to  modify 
the  decree. 

Other  questions  are  raised,  but  they  were  all  deter- 
mined adversely  to  the  plaintiffs  in  error  in  a  recent  case 
between  practically  the  same  parties.  {Nebraska  Land, 
Stock-Orotoing  &  Investment  Co.  v.  McKinley-Lanning  Loan 
&  Trust  Co.,  52  Neb.,  410.)  It  is  therefore  unnecessarj' 
to  restate  them. 

Affirmed. 


McKinley-Lanning  Loan  &  Trust  Company,  appellee,    utoo, 
V.  Francis  G.  Hamer  et  al.,  appellants.  ^^  *-' 

FCLBD  NOYEMBEB  18, 1897.     No.  7450. 

Judicial  Sales:  Caveat  Ehptob:  I>ecbee:  Afpbaisement.  Purchasers 
at  Judicial  sales  must  take  notice  of  the  terms  of  the  decree. 
Where  that  and  an  order  of  sale  issued  In  pursuance  thereof  differ, 
the  decree  governs,  and  it  will  not  be  presumed  that  bidders  i^ere 
misled  or  prevented  from  bidding  by  the  variance. 


w 
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Appeal  from  the  district  court  of  Buffalo   county. 
Heard  below  before  Holcomb,  J.     Affirmed. 

Francis  (J.  llamer,  for  appellants. 

William  (j/asliny  contra, 

lUVINK,  C. 

This  is  an  appeal  from  an  order  conllrming  a  fore- 
closure sal(\     The  first  rctison  urged  for  setting  aside 
the  sale  is  that  the  decree  finds  the  debt  to  be  due  from 
Francis  G.  Hamer  alone,  while  the  order  of  sale  recites 
that  it  is  due  from  Ilamer  and  two  other  defendants.     It 
is  arf^ued  that  this  would  mislead  purchasers,  inducing 
them  to  believe  that  as  there  were  three  debtors  the 
chances  of  appeal  would  be  three  times  as  great  as  if 
there  were  one.     It  has  often  been  said  that  the  decree 
in  such  matter  governs.     Indeed  the  order  of  sale  need 
not  be  issued.     It  confers  no  additional  power  on  the 
offic(T,  and  seems  to  have  bt^n  the  invention  of  some 
astute  clerk  rather  than  a  creature  of  the  law.     Pur- 
chasers are  bound  to  take  notice  of  the  decree,  and  we 
cannot  presume,  at  least  in  the  absence  of  a  showing  to 
that  effect,  that  the  order  of  sale  misled  any  one  or 
operated  to  prevent  bidding. 

Complaint  is  made  tliat  the  appraisers  did  not  appraise 
the  land  on  actual  view  thereof,  and  did  not  appraise  it 
at  what  tliey  considered  its  real  value,  but  at  what  they 
thought  the  j>laintiff  would  be  willing  to  give  for  it. 
There  is  no  proof  of  such  facts  in  the  record,  although  an 
affidavit  of  that  character  appears  in  the  record  of  an- 
oth(T  case  between  the  same  parties  decided  herewith, 
and  in  that  case  the  point  was  not  suggested  in  the 
brii^fs.  The  two  records  seem  to  have  become  confused 
in  the  district  court,  because  we  do  find  in  the  bill  of 
exceptions  affidavits  of  the  sheriff  and  both  appraisers 
showing  that  the  appraisement  was  on  actual  view  and 
that  it  was  for  what  they  considered  the  land's  full  value. 
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The  other  questions  presented  are  all  decided  in  the 
recent  cases  of  NehrasJca  Landj  Stock-Groicing  &  Investmetit 
Co.  V.  McKinletf-Lamiinf/  Loan  dc  Trust  Co.,  52  Neb.,  410, 
decided  October  6,  1897,  or  Earner  v.  McKinley-Lanning 
Loan  &  Trust  Co.,  decided  herewith,  and  must  be  deter- 
mined adversely  to  the  appellants. 

Affirmed. 


A2    711 


E.  I.  Cole  bt  au.  v.  William  P.  Edwards  bt  al.       /S  V} 

Filed  Noyembeb  18, 1897.    No.  7583. 

1.  Trover  and  Conversion:  Wbonqfitl  Levy:  Liability  of  Plaintiff. 
Where  an  offloer  levies  writs  of  attachment  on  the  goods  of  a 
stranger,  the  plaintifEs  in  the  attachment  cases  will  be  liable  in 
trover  jointly  with  the  officer,  not  only  when  they  directed  the 
wrongful  levy,  but  also  where  they  subsequently  adopted  or  rati- 
fied his  acts. 

2. :  :  :  Ratification.  The  plaintiff  in  an  attach- 
ment suit  has  control  of  the  writ  and  may  require  the  release  of 
the  levy.  Therefore,  where  the  goods  of  a  stranger  have  been 
levied  upon,  and  the  plain ti ft  with  knowledge  of  that  fact  refuses 
on  demand  to  release  them,  such  refusal  constitutes  a  ratification 
of  the  wrongful  levy. 

3.    :  :  :  .    If  in  such  case  the  plaintiff,  with 

knowledge  of  the  true  ownership  of  the  goods,  buys  them  at  the 
sale  and  converts  them  to  his  own  use,  this  too  will  constitute  a 
ratification. 


4.  :  :  :  .    If  in  such  case  the  plaintiff,  with 

knowledge  of  the  true  ownership,  receives  the  proceeds  of  the  sale, 
that  fact  will  constitute  a  ratification. 

Error  'from  the  district  court  of  Jefferson  county. 
Tried  below  before  Bush,  J.    Affirmed. 

John  G.  Hartigan,  W.  H.  Barnes,  and  Charles  B.  Rice^  for 
plaintiffs  in  error. 

John  Heasty  and  J.  H,  Broady,  contra. 
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Irvine,  C. 

William  F.  Edwards  brought  this  action  against  the 
plaintiffs  in  error  and  A.  Allen  and  Charles  B.  Rice,  who 
are  made  defendants  in  error  because  they  refused  to 
join  the  plaintiffs  in  error  in  the  proceeding.     The  peti- 
tion charged  the  defendants  below  with  the  conversion  of 
a  quantity  of  chattels  of  the  plaintiffs.     The  defendants 
all  answered  by  general  denials.     There  was  a  verdict 
against  all  the  defendants  except  Rice.     The  plaintiffs 
in  error  were  plaintiffs  in  sundry  actions  against  one 
Laughlin,  all  begun  at  the  same  time  and  in  each  of 
which  there  was  a  writ  of  attachment  issued  and  levied 
upon  the  chattels  in  controversy  as  the  property  of 
Laughlin.     The  writs  were  issued  and  levied  at  the  same 
time,  one  attorney  acting  for  all  the  plaintiffs.     The 
levies  were  made  by  the  defendants  below  and  defendant 
in  error  Allen,  as  special  constable.     After  the  levies  an 
attorney  of  Edwards  notified  the  defendants  that  the 
goods  belonged  to  Edwards  and  demanded  that  they  be 
released  from  the  levies;   the  defendants  refused  to  re- 
lease them,  saying  that  they  would  fight  it  out.     The 
goods  were  sold  under  the  writs  and  the  proceeds  divided 
among  the  plaintiffs  to  the  writs  in  the  proportion  of 
their  several  judgments.     There  is  evidence  that  at  the 
sale  the  goods  were  ostensibly  bought  by  strangers,  but 
that  they  were  stoned  on  the  premises  of  some  of  the 
defendants;   tliat  after  the  sale  they  so  remained  in  the 
custody  of  these  defendants  until  again  sold  at  public 
sale  on  behalf  of  the  ostensible  purchasers.     From  these 
facts  and  from  the  evident  co-operation  and  common 
understanding  of  the  plaintiffs  in  error  throughout  the 
progress  of  the  attachment  cases,  there  is  room  for  the 
inference  tliat  the  purchase  at  the  attachment  sale  was 
on  their  bt4ialf.     There  is  no  doubt  that  the  goods  be- 
longed to  Edwards,  and  indeed  all  the  facts  as  we  have 
stated  them  are  proved  without  contradiction,  and  the 
only  debatable  point  is  as  to  whether  the  plaintiffs  in 
^ :  ror  became  purchasers  at  the  sale. 
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Under  this  state  of  the  proof  the  plaintiffs  in  error 
contend  that  the  verdict  is  not  sustained  by  the  evidence. 
On  the  contrai-y,  we  think  it  is  the  only  verdict  the  evi- 
dence would  sustain.  It  is  said  that  the  defendants  are 
sued  jointly,  the  petition  charging  a  conversion  by  all, 
and  that  under  such  allegations  it  became  necessary  for 
the  plaintiff  to  prove  that  all  had  participated  in  the 
taking  and  conversion  of  the  property.  This  is  not  the 
law.  In  tort  all  who  contribute  to  the  wrong  are  liable, 
and  may  be  sued  jointly,  or  the  plaintiff  may  proceed 
against  such  as  he  sees  fit.  And  particularly  in  actions 
against  an  oflBicer  for  abuse  of  process,  the  plaintiffs  to 
the  writ  are  liable  jointly  with  him  if  they  direct  the 
unlawful  acts  or  subsequently  adopt  or  ratify  them. 
{Taylor  t\  RyaUy  15  Neb.,  573;  Walker  v.  Wondcrlicky  33 
Neb.,  504;  Wofiderlick  v.  Walker ^  41  Neb.,  806;  Murray  v. 
Mace  J  41  Neb.,  60.)  There  is  not  in  this  case  any  evidence 
that  the  plaintiffs  to  the  writ  directed  a  levy  on  the  prop- 
erty in  controversy,  but  it  does  appear  that  before  its  sale 
they  were  notified  of  its  ownership  and  requested  to 
release  it  and  they  refused  to  do  so.  We  have  no  doubt 
that  this  was  an  adoption  and  ratification  of  the  con 
stable's  acts,  and  rendered  them  liable  as  trespassers  db 
initio.  It  is  said  that  the  goods  were  not  then  in  the 
possession  of  the  creditors,  but  in  that  of  the  constable, 
and  that  therefore  it  was  not  in  their  power  to  comply 
with  the  demand.  But  the  plaintiff  has  control  of  such 
a  writ  and  may  require  the  officer  to  release  his  levy. 
To  release  the  property  of  a  stranger  which  has  been 
seized  under  a  writ  does  not  even  operate  as  a  satisfac- 
tion. The  creditor  may  require  its  release  for  his  own 
protection  without  jeopardizing  his  judgment.  {Green  v. 
BurkCy  23  Wend.  [N.  Y.],  490;  Bank  of  Tennessee  v.  Tur- 
nepj  7  Humph.  [Tenn.],  271;  Blaek  v.  Nettles,  25  Ark., 
606.)  The  writ  was,  therefore,  within  their  control,  and 
they  are  chargeable  with  the  consequences  of  their  re- 
fusal to  exercise  that  control  in  favor  of  the  rightful 
owner  of  the  goods.     Moreover,   after  so  learning  of 
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plaintiffs'  claim  to  the  goods,  it  is  inferable  that  they 
became  purchasers  at  the  sale,  and  then  appropriated  the 
goods  to  their  own  use  by  reselling.     This  would  be  a 
clear  case  of  conversion,  and  as  the  question  of  their 
becoming  purchasers  was  submitted  to  the  jury  by  the 
instructions,  we  must  assume  that  the  verdict  included 
a  finding  favorable  to   Edwards  on  that  issue.     Still 
further  it  appears  that  with  knowledge  of  the  true  o\^m- 
(•rship  they  received  the  procinnls  of  the  sale.     It   ha« 
been  held  that  this  would  be  sufficient  to  charge  them. 
{Efyde  v.  Coopn\  26  Vt.,  552.)     In  the  case  cited  the  court 
distinguished  between  such  a  case  and  one  where  the 
plaintiff  was  ignorant  of  the  true  ownership,  and  also 
one  where  the  officer  had  been  guilty  merely  of  a  mistake 
of  law,  although  the  plaintiff  had  knowledge  thereof. 
1 1 vidtnheima^  v.  Sulcfi,  67  Tex.,  32,  relied  on  by  the  plain- 
tiffs in  eiTor  on  this  point,  merely  holds  that  reception  of 
the  proceeds  of  a  writ  will  not  render  the  plaintiff  thereto 
liable  when  he  was  ignorant  of  the  abuse  of  process. 
Evarts  v.  Hyde,  51  Vt.,  183,  is  to  the  same  effect. 

Error  is  assigned  on  the  giving  of  one  and  the  refusal 
of  several  instrutMons.  As  the  court  in  giving  and  re- 
fusing these  acted  in  accordance  with  the  principles  of 
law  announced  above  as  governing  the  case,  there  was 
no  error  in  this  respect. 

(yomplaint  is  made  of  the  admission  in  evidence  of 
transcripts  of  the  records  of  the  justice  of  the  peace  in 
the  attachment  cases.  It  is  said  that  they  were  incom- 
])etent  and  immaterial.  No  reason  is  given  for  saying 
that  they  were  incompetent;  they  appear  to  be  properly 
authenticated  and  we  cannot  see  that  they  were  not  com- 
petent. They  were  material  for  the  piirpose  of  showing 
that  Allen  was  acting  in  pursuance  of  writs  sued  out  bv 
plaintiffs  in  error  and  within  their  control,  and  that  thev 
received  the  proceeds. 

Affirmed. 
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Abthur  M.  Bartlett  v.  Joseph  M.  Kobinson, 

Filed  Novembeb  18, 1897.    No.  8628. 

1.  Landlord  and  Tenant:  Action  for  Rent:  Defense.    In  an  action 

for  rent  It  is  sufficient  to  show  a  contract  with  plaintiff  and  a  hold- 
ing under  him.  Plaintiff's  title  or  right  of  possession  is  imma- 
terial. 

2.  :  :  .    To  an  action  for  rent  upon  a  lease  at  will  it 

is  no  defense  to  show  that  defendant  was  prevented  from  terminat- 
ing the  lease  by  legal  proceedings  to  which  plaintiff  was  not  a 
party. 

Error  from  the  district  court  of  Dawes  county.  Tried 
below  before  Bartow,  J.    Affirmed. 

Allen  G.  Fisher^  for  plaintiff  in  error. 

Albert  W.  GriteSy  contra. 

Irvine,  0. 

This  was  an  action  for  rent  by  Eobinson  against  Bart- 
lett. The  former  recovered  judgment,  and  the  case  is 
submitted  to  this  court  on  agreed  printed  abstracts. 
The  first  question  presented  is  whether  the  petition 
states  a  cause  of  action.  It  alleges  that  on  the  9th  day 
of  ilarch,  1895,  plaintiff  by  oral  agreement  leased  to 
defendant  certain  premises  for  a  term  beginning  on  said 
day,  defendant  promising  to  pay  therefor  the  sum  of 
$20  per  week;  that  on  said  day,  under  said  contract, 
defendant  took  possession  and  remained  in  possession 
until  July  6,  a  period  of  seventeen  weeks,  whereby  he 
became  indebted  to  plaintiff  in  the  sum  of  $340,  all  of 
which  remains  unpaid  and  for  which  plaintiff *prays  judg- 
ment. The  argument  against  the  sufficiency  of  this  pe- 
tition is  that  it  was  incumbent  upon  the  plaintiff  to 
allege  either  that  defendant  received  possession  frojn 
the  plaintiff  or  that  it  was  plaintiff's  land.  We  think 
the  averments  were  sufficient.     The  action  was  on  a 
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lease  for  the  rent  reserved.  It  was  averred  that  the 
h^ase  had  been  made  and  that  the  defendant  took  pos- 
Hi'ssion  *'under  such  contract."  This  being  so  the  rela- 
tionship of  landlord  and  tenant  arose  and  it  was  imma- 
terial whether  or  not  the  plaintiff  had  title  or  even  right 
of  possession. 

It  is  next  urged  that  the  plaintiff  failed  to  show,  by 
proof,  a  right  to  recover.     The  testimony  on  behalf  of 
(he  plaintiff  tended  to  show  that  prior  to  the  making 
of  the  lease  the  premises  had  been  in  the  possession  of 
a  receiver,  who  had  leased  the  same  to  defendant,  or  at 
huist  that  defendant  had  been  occupying  them.    The  de- 
fendant was  sheriff  and  he  had  levied  one  or  more  writs 
on  certain  goods.     His  occupancy  was  by  storing  the 
.uoods  on  the  premises.     On  the  9th  of  March,  1895,  the 
nneiver  delivered  at  least  constructive  possession   to 
plaintiff's  agent,  who  then  told  the  sheriff  he  must  rent 
of  plaintiff  and  pay  rent  to  him  or  vacate  the  premises, 
and  further,  that  plaintiff  would  not  look  to  suitors  for 
whom  the  sheriff  was  acting,  but  must  have  his  personal 
promise  to  pay,  and  that  defendant  thereafter  promised 
and  agreed  to  pay  rent  at  the  rate  alleged  in  the  peti- 
tion, and  held  possession  until  July  6.     As  we  under- 
stand the  position  of  defendant,  it  is  that  the  proof  failed 
because  it  showed  that  defendant  had  entered  under  a 
receiver  and  did  not  show  any  order  of  court  terminating 
the  receiver's  authority.     This  would  be  immaterial  un- 
der the  other  evidence.    If  the  receiver  surrendered  to 
the  plaintiff  and  the  receiver's  tenant  attorned  to  the 
plaintiff,  as  the  evidence  tends  to  show  that  he  did,  the 
I'iglilfulness  of  the  receiver's  acts  or  of  plaintiff's  pos- 
session or  claim  to  the  property  is  not  involved.    The 
defendant  became  plaintiff's  tenant  and  is  estopped  to 
denv  his  title. 

The  remaining  assignments  go  to  the  rulings  on  the 
evidence.  Many  of  these  are  governed  by  the  same  con- 
siderations as  the  points  already  decided,  and  as  the 
i  ulings  were  in  accordance  with  the  principles  already 


Vol.  52]    .       SEPTEMBER  TERM,  1897.  717 


Bryant  v.  Cunningham. 


stated  they  will  not  be  further  noticed.     The  defendant 
offered  in  evidence  a  record  for  the  purpose  of  showing 
that  he  had  been  enjoined  by  a  stranger  from  removing 
the  goods.     This  seems  to  have  been  offered  on  the 
theory  that  if  defendant  was  so  prevented  from  surren- 
dering the  premises,  he  was  no  longer  liable  for  rent, 
the  remedy  being  against  the  party  so  interfering.    The 
nature  of  the  injunction  does  not  more  fully  appear,  but 
it  was  not  claimed  that  the  plaintiff  was  a  party  to  the 
proceedings,  and  the  court  could  not  have  erred  in  ex- 
cluding the  record.     If  the  injunction  was  rightly  al- 
lowed, its  tendency  would  be  to  show  that  it  was  defend- 
ant's duty  to  remain  in  possession  and  so  could  hardly 
avail  him  here.    If  it  was  wrongfully  allowed,  it  would 
not  affect  the  contract  of  plaintiff,  who  was  not  a  party 
thereto,  although  in  that  case  defendant  would  be  in- 
demnified by  the  bond  in  the  injunction  case  against 
ultimate  loss  by  reason  of  his  enforced  continued  lia- 
bility to  plaintiff.     No  error  is  disclosed  by  the  record 

and  the  judgment  is 

Affibmed. 


John  E.  Bryant  v.  Grant  Cunningham  bt  al. 

Filed  Novsmbeb  18, 1897.    No.  7569. 

L  Bin  of  Exceptions:  Authentication  op  Documents.  To  authen- 
ticate a  document  attached  to  a  record  as  the  original  biU  of  ex- 
ceptions or  a  copy  thereof,  a  certificate  of  the  clerk  of  the  trial 
court  to  that  effect  is  indispensable. 

2.  InstructlonB:  Repetitions.  Error  cannot  be  predicated  upon  the  re- 
fusal to  give  a  requested  instruction  when  its  whole  substance  has 
been  given  in  other  parts  of  the  charge. 

Error  from  the  district  court  of  Gage  county.    Tried 
below  before  Babcock,  J.    Affirmed. 

George  Arthur  Murphy  and  W.  G.  Le  HanCy  for  plaintifF 
in  error. 
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Samuel  Riuaker,  R.  8.  Bibby  and  E.  0.  Kreisinger,  contra, 

Irvine,  O. 

This  was  an  action  by  the  plaintifif  in  error  against  the 
defendants  in  error  on  a  promissory  note.    The  defend- 
ants answered  that  the  note  was  given  in  payment  for 
a  horse,  pleading  a  warranty,  a  breach  thereof,  and  a 
rescission  and  offer  to  return  the  horse.     There  was  a 
general  verdict  for  the  defendants,  and  also  special  find- 
ings that  the  warranty  had  been  given,  that  it  had  been 
broken,  and  that  there  had  been  an  offer  to  return  the 
horse  within  a  reasonable  time.     There  is  no  certificate 
of  the  clerk  authenticating  what  is  attached  to  the  trans- 
iript  as  the  bill  of  exceptions  or  a  copy  thereof;  and  we 
are  for  that  reason  precluded  from  an  examination  of 
the  assignment  that  the  verdict  is  not  sustained  by  the 
evidence,  as  well  as  assignments  attacking  rulings  upon 
the  evidence  and  some  going  to  the  instructions  w^here  a 
question  is  raised  as  to  their  applicability  to  the  evi- 
dence. 

('omplaint  is  made  of  the  refusal  to  give  an  instruction 
stating  that  the  rule  of  damages  for  breach  of  warranty 
is  the  difference  between  the  actual  value  of  the  article 
at  the  time  of  sale  and  what  it  would  have  been  worth 
if  as  warranted.  This  instruction  was  correct  as  applied 
to  the  case  where  the  vendee  retains  the  property  and 
sues  or  sets  off  damages,  but  it  neglected  the  contention 
in  this  case  that  there  had  been  a  rescission,  which  would 
constitute  a  complete  defense  to  the  note.  Another  in- 
struction embodying  this  feature,  and  stating  the  rule 
of  damages  as  contended  for  in  case  no  seasonable  offer 
to  return  was  found  to  have  been  made,  was  given  and 
at  the  request  of  plaintiff. 

Complaint  is  made  of  the  refusal  to  give  another  in- 
struction, but  an  examination  of  the  record  discloses  that 
every  feature  thereof  was  embraced  in  some  part  of  the 

court's  charge. 

Affirmed. 
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Burlington  Voltintary  Relief  Department  of  the 
Chicago,  Burlington  &  Quinoy  Railroad  Com- 
pany V.  Charity  E.  Moore,  Administratrix  of 
THE  Estate  of  Harry  Moore,  Deceased. 

Filed  Noyembeb  18, 1897.    No.  7522. 

1.  Partiefl  to  Actions:  Substitution.  It  is  improper,  unless  in  cases 
expressly  provided  by  statute,  to  permit  on  motion,  without  con- 
sent of  plaintiff,  a  new  defendant  to  be  substituted  for  tbe  one 
originally  sued. 


2.  :  :  Administbatrix:  Benefioiaby:  Amendment.    A  suit 

having  been  begun  by  an  administratrix  on  a  contract  of  life  insur- 
ance, the  petition  not  showing  who  was  the  beneficiary,  it  was  not 
error  to  permit  plaintiff  to  amend  by  alleging  that  she  was  the 
beneficiary  in  her  own  right  and  by  striking  out  the  allegations  of 
her  representative  capacity. 

8. :   :    :    .    Such  an  amendment  amounts  to 

neither  a  substitution  of  parties  plaintiff  nor  of  causes  of  action. 

4.  Pleading:  Jurisdiction:  Misnomer.  Want  of  Jurisdiction  of  the  per- 
son of  defendant,  and  misnomer,  as  well  as  matters  in  bar,  must  be 
pleaded  by  answer  where  not  earlier  appearing  on  the  face  of  the 
record. 

Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Strode,  J.    Affirmed. 

The  opinion  contains  a  statement  of  the  case. 

J.  W.  Deweese  and  F.  E.  Bishop,  for  plaintiff  in  error: 

The  court  had  no  jurisdiction  over  the  relief  depart- 
ment, and  erred  in  refusing  to  admit  the  railroad  com- 
pany to  be  the  defendant  as  the  real  party  in  interest  on 
its  own  motion.  {Chicago,  B.  d  Q.  R.  Co.  v.  Bell,  44  Neb., 
44;  Burlington  Voluntary  Relief  Department  v.  White,  41 
Neb.,  551;  Chicago,  B.  d  Q.  R.  Co.  v.  Wym^re,  40  Neb.,  650.) 

The  court  erred  in  permitting  the  plaintiff  below  to 
file  an  amended  petition  changing  the  party  plaintiff. 
(Hurst  V.  Detroit  City  Railway,  84  Mich.,  544;  Li^bmann  v. 
McOraw,  28  Pac.  Kep.   [Wash.],  1107;    Wilson  v.  Kiesel, 
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35  Pac.  Rep.  [Utah],  488;  Bigelow  v.  Draper,  69  N.  W. 
Rop.  [N.  Dak.],  571;  Miles  v.  Strong,  60  Conn.,  399;  St. 
Louis,  A.  &  T.  R.  Co.  V.  State,  19  S.  W.  Rep.  [Ark.],  572; 
Otis  r.  Thome,  18  Ala.,  395;  Davis  At^enue  R,  Co.  v.  Mallon, 
57  Ala.,  168;  Dubiers  v.  GouXy  51  Cal.,  154;  State  v.  Rot- 
taken,  34  Ark.,  144;  Phillips  v.  Melville,  10  Hun  [N.  Y.], 
212;  yew  York  State  Monitor  Milk  Pan  Ass'n  v.  Remington 
Agrieultural  Works,  89  N.  Y.,  22;  Davis  v.  Mayor  of  New 
York.  14  N.  Y.,  526;  Chouteau  v.  Hewitt,  10  Mo.,  131;  Roeh 
well  r.  Ifoleomb,  31  Pac.  Rep.  [Colo.],  944;  Marsh  River 
Lodge  r.  Brooks.  61  Me.,  585;  Elliott  v.  Clark,  18  N.  H.,  421; 
Emerson  v.  Wilson,  11  Vt,  357;  Final  v.  Backus,  18  Mich., 
229;  Carmichael  v.  Dolen,  25  Neb.,  338;  Cammerciai  Bank 
of  Omaha  v.  Gibson,  37  Neb.,  750.) 

William  Ijeese,  contra. 

lUVINE,  C. 

In  the  district  court  there  was  a  judgment  in  favor  of 
the  plaintiff,  the  reversal  whereof  is  sought  by  the  de- 
fondant  below.  For  a  proper  understanding  of  the  case 
as  here  presented  a  statement  of  the  nature  of  the  plead- 
in};s  and  history  of  the  case  is  essential.  The  original 
petition  alleged  that  the  defendant  is  a  mutual  insurance 
coni[)any  doing  business  in  Nebraska  for  the  purpose  of 
insuring  the  employes  of  the  Chicago,  Burlington  & 
Quincy  Railroad  Company;  that  one  Harrj^  Moore  waa 
in  the  employ  of  that  company  and  had  made  application 
and  been  accepted  into  membership  by  the  defendant, 
and  had  been  thereby  insured  in  the  sum  of  f500;  that 
he  had  paid  tlie  premiums  required  and  had  otherwise 
performed  the  obligations  imposed  upon  him  by  the  con- 
tract of  membership;  that  he  was  thereafter  killed  while 
in  the  discharge  of  his  duties  as  an  employe  of  the  rail- 
road company,  through  the  negligence  of  that  company; 
that  the  plaintiff  was  thereafter  duly  appointed  and 
qualified  as  administratrix  of  his  estate.  There  were 
other  averments  not  material  to  the  present  inquiries, 
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but  there  was  no  averment  that  by  the  terms  of  the  con- 
tract the  insurance  was  payable  to  Moore's  personal  rep- 
resentative. The  petition  in  this  respect  failed  to  state 
a  cause  of  action.  After  the  return  of  the  summons 
there  was  filed  what  purports  to  be  a  special  appearance 
of  T.  M.  Marquett  and  J.  W.  Deweese,  apparently  in 
their  own  right  or  as  amici  cvrice,  objecting  to  the  juris- 
diction of  the  court  because  no  summons  had  been  served 
on  the  defendant  according  to  law,  and  because  the  de- 
fendant named  is  not  a  corporation,  company,  or  person, 
and  has  no  legal  existence,  and  is  incapable  of  being 
sued.  This  was  supported  by  an  aflSdavit  as  general  in 
its  terms  as  the  appearance  itself,  except  that  it  further 
avers  that  the  relief  association  is  merely  "a  department, 
as  its  name  indicates,  of  the  Chicago,  Burlington  & 
Quincy  Kailroad  Company.*^  The  objection  to  the  juris- 
diction was  overruled,  whereupon  the  Chicago,  Burling- 
ton &  Quincy  Railroad  Company  filed  a  motion  asking 
that  it  be  substituted  for  the  relief  department  for  the 
same  reasons.  This  motion  was  overruled,  and  the  de- 
fendant answered  setting  up  the  contract  of  insurance 
in  extenso  and  pleading  among  other  things  the  matter 
already  urged  by  the  special  appearance,  and  also  that 
by  the  terms  of  the  contract  no  recovery  could  be  had 
thereon  where  an  action  had  been  previously  brought 
against  the  railroad  company  because  of  the  same  injury 
to  the  employe,  and  prosecuted  to  judgment,  and  that 
plaintiff  had  previously  sued  the  railroad  company,  re- 
covered judgment  against  it,  and  received  full  payment 
of  that  judgment.  This  was  followed  by  an  order  per- 
mitting the  plaintiff  to  amend  her  petition,  and  an 
amended  petition  was  filed,  setting  out  the  contract  in 
more  detail  than  before  and  alleging  that  the  insurance 
was  payable  to  the  plaintiff,  the  mother  of  the  deceased, 
as  the  beneficiary  by  him  designated  in  pursuance  of  the 
rules  of  the  department.  Defendant  moved  to  strike 
this  amended  petition  from  the  files  because  not  an 
amendment  in  effect  but  a  substitution  of  a  new  plain- 
60 
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tiff  and  new  cause  of  action.  This  motion  was  overruled 
and  the  case  came  on  for  trial  without  any  answer  or 
further  appearance  to  the  amended  petition.  At  the 
opening  of  the  trial  the  defendant  objected  to  the  intro- 
duction of  any  evidence  in  support  of  the  amended  peti- 
tion on  the  same  grounds  as  the  last  motion,  and  because 
it  had  not  been  served  with  any  summons  thereon,  or  ap- 
peared thereto.  This  objection  was  overruled,  the  ease 
tried  to  the  court  and  special  findings  entered,  followed 
by  a  judgment  for  plaintiff.  The  order  containing  the 
judgment,  and  in  fact  all  the  entries  in  the  case,  run,  so 
far  as  the  caption  is  concerned,  in  the  name  of  Charity  E. 
Moore  as  administratrix,  and  the  judgment  is  in  favor  of 
"the  plaintiff,"  without  designating  her  by  name. 

On  this  record  the  plaintiff  in  error  argues  four  prin- 
cipal propositions:  First,  that  the  relief  department  has 
no  independent  existence,  and  that  there  was,  and  could 
be,  no  proper  servi(*e  of  summons  upon  it;  that  therefore 
the  court  should  have  sustained  the  objection  to  the 
jurisdiction;  second,  that  the  relief  department  being, 
as  it  contends,  merely  a  bureau  of  the  railroad  company, 
the  court  should  have  permitted  the  latter  to  be  substi- 
tuted as  defendant;  third,  that  the  amended  petition 
made  a  complete  change  of  party  plaintiff  and  cause  of 
action,  and  was  not  an  amendment,  and  should  have  been 
stricken  from  the  record;  and  fourth,  that  by  the  terms 
of  the  contract  the  action  and  recovery  against  the  rail- 
road company,  under  Lord  Campbell's  Act,  barred  a  re- 
covery of  the  insurance.  For  reasons  which  will  soon 
become  obvious  we  shall  not  consider  these  questions 
in  the  order  in  which  they  are  presented  by  the  briefs 
or  by  the  historical  progress  of  the  case,  but  shall  first 
consider  the  second,  and  then  the  third. 

The  court  certainly  did  not  err  in  refusing  to  permit 
the  railroad  company  to  be  substituted  as  the  sole  party 
defendant.  The  plaintiff  had  the  absolute  right  to  de- 
termine for  herself  whom  she  would  sue.  If  she  mistook 
her  remedy,  so  much  the  worse  for  her  on  a  trial  of  issues 
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properly  framed,  but  the  defendant  she  selected  cannot 
complain  because  a  stranger  was  not  permitted,  without 
plaintiflf's  consent,  to  take  its  place.  It  is  true  that  in 
some  cases,  as  where  goods  have  been  replevied  from  a 
sheriff,  who  has  seized  them  upon  execution,  the  Code 
expressly  permits  the  plaintiff  to  the  writ  to  be  substi- 
tuted for  the  oflScer,  and  it  is  also  true  that  in  some  cases 
a  stranger  may  Ije  let  in  to  defend, — as  for  instance  a 
warrantor;  but  in  the  first  class  of  cases  the  right  is 
derived  from  an  express  and  special  statutory  provision, 
and  in  the  second  the  right  is  not  to  be  substituted  for 
the  defendant,  but  merely  to  be  let  in  to  defend  for,  or 
with,  him.  In  general,  the  plaintiff  has  the  right  to  try 
conclusions  with  any  defendant  he  may  see  fit  to  sue,  at 
the  peril  of  an  absolute  defeat  if  he  selects  one  not 
legally  liable.  The  peculiar  reason  given  as  ground  for 
the  motion  in  this  case  makes  it  possible  that  the  case 
was  treated  as  involving  merely  a  misnomer  of  the  de- 
fendant, but  regarded  in  that  light  it  should  have  been 
presented  by  answer,  and  no  answer  was  made  to  the 
amended  petition.  This  suggestion  brings  us  to  a  con- 
sideration of  the  action  of  the  court  in  refusing  to  strike 
the  amended  petition  from  the  record  and  in  proceeding 
with  the  case  thereon. 

It  is  no  doubt  true  that  it  is  improper,  where  no  cause 
of  action  has  -been  stated  or  proved  in  the  original  plain- 
tiff, to  permit,  by  amendment,  the  substitution  of  another 
plaintiff  in  whose  favor  a  cause  of  action  was  stated 
and  proved.  {Cotnmercial  State  Bank  of  Crawford  v. 
Ketcham^  46  Neb.,  568;  Flanders  v.  Lyon  d  Healey,  51  Neb., 
102.)  But  did  the  amended  petition  here  work  such  a 
substitution?  The  original  petition  stated  no  cause  of 
action  in  favor  of  the  plaintiff,  either  in  her  own  right 
or  as  administratrix,  because  it  nowhere  alleged  that  in 
either  behalf  had  she  been  designated  as  the  beneficiary. 
The  only  material  amendments  made  were  in  alleging 
that  she,  in  her  own  right,  had  been  so  designated,  and 
in  omitting  from  the  caption  her  designation  as  adminis- 
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tratrix.     It  could  liardlv  be  doubted  that  an  amendment 
by  alleging  insurance  in  favor  of  Moore's  personal  repre- 
sentative would  have  been  a  true  amendment  and  not  a 
change  in  the  general  scope  and  meaning  of  the  petition. 
So,  too,  if  the  petition  had  stated  in  the  first  place  tliat 
the  plaintiff,  in  her  own  right,  was  the  beneficiary,  the 
description  of  her  representative  character  in  the  caption 
would  not  be  fatal.     Such  8upei*add^  words  would  be 
treated  as  dcscriptio  personw,  and  not  as  an  essential 
traversable  averment.     {Thomas  v.  Carson,  46  Neb.,  765; 
Andres  r.  Kr idler ,  47  Neb.,  585.)     It  seems  to  be  in  ac- 
cordance with  the  decided  weight  of  authority  to  permit 
amendments  under  similar  circumstances.     In  Payne  r. 
Furlow,  29  La.  Ann.,  160,  it  was  held  that  where  one  sued 
as  a  liquidating  partner  he  might  amend  by  claiming  in 
his  own  right.     So,  too,  where  a  suit  was  brought  by 
plaintiff  as  executor,  but  the  declaration  averred  a  prom- 
ise to  the  plaintiff  personally,  it  was  held  a  proper  case 
for  amendment.     {Bragdon  v.  Ilarmonj  69  Me.,  29.)    One 
who  sues  as  administrator  of  A  may  amend  by  alleging 
inst(*ad  that  he  is  administrator  of  B.     {Harkncss  t?. 
Julian,  53  Mo.,  238.     Where  the  defendant  is  sued  in  his 
capacity  of  administrator,  plaintiff  may  amend  by  charg- 
ing him  individually,  and  this  although  the  case  was 
one  where  he  was  liable  in  either  capacity  at  the  elec- 
tion of  i>laintiflf,  the  designation  in  the  first  petition  not 
constituting  a  binding  election.    {Becker  r.  Waltrorfhy  45 
().  St.,  1(59.)    And  where  condemnation  proceedings  were 
brought  in  the  name  of  the  receivers  of  a  railroad  and  it 
was  held  that  they  should  be  in  the  name  of  the  corpo- 
ration, it  was  deemed  proper  after  verdict  to  permit  the 
corporation  to  be  added  as  a  party  plaintiff.    {Bigelaw  v. 
Draper,  69  N.  W.  Rep.  [N.  Dak.]^  570.)    Nearly  all  the 
cases  cited  by  the  plaintiff  in  error  are  cases  where  there 
was  an  attempt  to  substitute  an  entirely  different  party, 
and  the  others  are   not  like  this  in  principle.     Thus, 
Hu7'st  V.  Detroit  City  R.  Co,,  84  Mich.,  539,  arose  by  reason 
of  two  statutes,  the  one  being  Lord  CampbelPs  Act,  and 
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the  other  providing  that  an  action  for  personal  injuries 
should  survive.  It  was  held,  and  with  undoubted  correct- 
ness, that  the  two  causes  of  action  were  entirely  distinct 
and  that  by  amendment  one  could  not  be  transformed 
into  the  other.     This  was  not  by  raising  a  fiction  whereby 
the  administrator  was  considered  different  persons  for 
the  purposes  of  the  two  actions,  but  upon  the  ground  of 
the  real  and  necessary  distinction  between  the  Objects 
and  results  of  the  two  actions.     Miles  v.  Strong,  60  Conn., 
393,  was  in  the  first  place  a  proceeding  by  an  executor 
to  obtain  a  construction  of  a  will.     It  was  sought  by 
amendment  to  make  it  an  action  by  the  same  person, 
but  in  his  capacity  of  trustee,  to  quiet  title  to  certain  real 
estate.     It  is  true  that  in  the  opinion  it  is  said  that  the 
law  regards  the  executor  and  the  trustee  as  different 
persons,  but  that  this  fictitious  difference  did  not  control 
the  decision  is  evident  from  the  further  statement  that 
if  A  sue  B,  and  it  turns  out  that  a  cause  of  action  is 
stated  in  C  but  not  in  A,  O  may  be  substituted, — a  con- 
clusion we  are  not  prepared  to  indorse,  but  which  took 
all  force  from  the  remark  about  the  legal  distinction  in 
persons.     The  case  really  went  upon  the  ground  that 
the  causes  of  action,  not  the  parties,  were  different.    In 
Phillips  V,  Melville,  10  Hun  [N.  Y.],  211,  A  in  his  lifetime 
had  brought  ejectment.    He  died  and  his  widow  was  sub- 
stituted bv  revivor.     It  turned  out  that  the  title  had  not 
been  in  her  husband  at  all  but  in  herself.     Under  these 
circumstances  it  was  held  that  she  could  not  amend  by 
claiming  in  her  own  right.     The  right  at  the  commence- 
ment of  the  action  was  the  issue,  and  to  permit  her  to 
come  in  after  the  accident  of  the  original  plaintiff's  death 
had  happened  to  unite  both  rights  in  the  same  individual, 
would  be  to  permit  the  substitution  of  an  entirely  new 
cause  of  action.     We  should  not  unnecessarily  create 
legal  fictions.     Charity  E.  Moore  was  not  two  persons 
because  she  had  become  the  representative  of  a  decedent. 
The  change  w^as  not  a  substitution  of  plaintiffs,  it  was 
merely  a  change  in  the  description  of  the  capacity  in 
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which  the  plaintiflf  claimed  to  be  suing.  Nor  was  the 
cause  of  action  changed.  The  object  of  each  petition 
was  to  recover  upon  the  same  contract  of  insurance. 
The  change  in  this  respect  was  merely  in  alleging  to 
whom  the  insurance  was  payable,  the  original  contain- 
ing no  allegation  on  the  subject.  We  hold,  therefore, 
that  the  amendment  was  such  as  our  pi:actice  permits, 
and  in  such  cases  the  allowance  of  amendments  being 
largely  in  the. discretion  of  the  trial  court,  and  no  abuse 
of  discretion  appearing,  that  the  assignment  of  error  on 
this  subject  is  not  well  taken. 

The  case  having  then  properly  been  presented  upon 
the  amended  petition,  to  wliich  the  defendant  did  not  in 
any  manner  plead,  the  other  (juestions  argued  cannot  be 
considered.  As  to  the  objecticm  to  the  jurisdiction,  the 
facts  upon  which  it  was  based  did  not  appear  from  the 
petition,  the  summons,  or  the  return.  Treated  as  matter 
going  to  the  jurisdiction  of  the  person  of  the  defendant, 
as  plaintiff  in  error  has  apparently  throughout  treated 
it,  it  should  have  been  raised  by  answer.  {Hurlburt  t*. 
Palmer,  39  Neb.,  158;  Anhexiser-Bmch  Brewing  Ass'n  v. 
Peterson,  41  Neb.,  897;  Herbert  v.  Wortefidyke,  49  Neb., 
182.)  Treated  as  a  plea  of  misnomer  or  in  bar  the  same 
would  be  true.  And  so,  too,  of  the  defense  arising  by 
reason  of  the  suit  and  recovery  under  Lord  Campbell's 
Act.  This  was  matter  in  bar  by  way  of  confession  and 
avoidance,  and  required  affirmative  pleading  by  answer 
to  present  it.  The  plaintiff  in  error  is  in  the  attitude  of 
having  permitted  the  case  to  go  by  default  after  the  pe- 
tition was  amended,  staking  the  result  upon  the  propriety 

of  the  amendment. 

Affibmed. 
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William  O.  Beam  v.  State  of  Nebrasejl 

Filed  Decembbb  9, 1897.    No.  9165. 

1.  Beceiving  Stolen  Cattle:  Indictment.    The  bujring  or  receiving  of 

cattle  knowing  them  to  have  been  stolen  ls»  by  statute  in  this  state, 
made  an  independent  substantive  crime,  hence  it  is  not  essential  in 
an  indictment  therefor  that  the  name  of  the  original  thief  be  al- 
leged. 

2.  :   VAI.IDITY  OP  Statute:   Title.    The  act  of  1895   (Session 

Laws,  ch.  77),  entitled  "An  act  to  punish  cattle  stealing,  and  to 
punish  persons  receiving  or  buying  stolen  cattle,  and  to  punish  all 
persons  harboring  or  concealing  cattle  thieves,"  embraces  a  single 
subject  of  legislation  and  the  same  is  with  sufficient  clearness  ex- 
pressed in  the  title.     iOratiger  v.  State,  52  Neb.,  352.) 

3.  Trial:  Proof:  Ordeb  op  Introduction.    The  order  of  the  introduo- 

tlon  of  proof  is  within  the  discretion  of  the  trial  court 

Error  to  the  district  court  for  Cuming  county.  Tried 
below  before  Evans,  J.    Affirmed. 

Mell  C.  Jay  and  T.  M.  Franse^  for  plaintiff  in  error. 

0.  J.  Smythy  Attorney  Oeneraly  and  Ed  P.  Smithy  Deputy 
Attorney  General,  contra. 

Post,  C.  J. 

The  plaintiff  in  error  William  O.  Ream  was  by  informa- 
tion in  the  district  court  for  Thurston  county,  in  separate 
counts,  charged  (1)  with  stealing  cattle;  (2)  with  re- 
ceiving the  cattle  in  question,  knowing  them  to  have 
been  stolen.  A  change  of  venue  was  allowed  on  motion 
of  the  plaintiff  in  error,  and  the  cause  removed  to  Cuming 
county,  where  a  trial  was  had  resulting  in  an  acquittal 
as  to  the  charge  of  cattle  stealing  and  a  conviction  upon 
the  charge  of  receiving  said  cattle  knowing  them  to  have 
been  stolen,  and  which  is  presented  for  review  by  means 
of  the  petition  in  error  in  this  case. 

Counsel  argue,  first,  that  it  was  necessary  for  the  state 
to  allege  and  prove  the  conviction  of  the  person  by  whom 
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the  cattle  were  ori};inally  stolen,  and  that  the  informa- 
tion was,  in  the  absence  of  such  an  averment,  fatally 
defective.  That  such  was  the  rule  under  the  former  prac- 
tice may  be  conceded,  since  one  guilty  of  receiving  and 
concealing  stolen  property  is,  at  common  law,  treated  as 
an  acct  s.sory  after  the  fact.  But  in  this  state  the  offense 
charged  is  an  independent  substantive  crime  and  the 
conviction  of  one  charged  therewith  is  in  nowise  depend- 
ent upon  the  prosecution  of  the  original  thief.  {Efigstcr 
V.  State,  11  Neb.,  539;  Levi  v.  State,  14  Neb.,  1;  Granger  v. 
Static  52  Neb.,  352;  ShriedUy  v.  State,  23  O.  St.,  130.) 

It  is  next  contended  that  the  statute  under  which  the 
plaintiff  in  error  was  prosecuted,  to-wit,  section  117a, 
Criminal  Code,  edition  1897,  being  an  act  approved  April 
8, 1895,  entitled  "An  act  to  punish  cattle  stealing,  and  to 
punish  persons  guilty  of  receiving  or  bujing  stolen  cattle 
and  to  punish  all  persons  harboring  cattle  thieves,"  is 
unconstitutional  and  void  for  the  reason  that  the  provi- 
sions thereof  are  not  within  the  scope  of  the  title 
employed.  But  that  question  was  determined  adversely 
to  the  contention  of  plaintiff  in  error  in  Oranger  i\  State, 
supra,  and  to  the  conclusion  there  announced  we  are 
satisfied  to  adhere. 

Finally,  it  is  urged  that  the  court  erred  in  permitting 
the  state  to  introduce  evidence  in  chief  in  connection  with 
its  tt  stimoiiy  in  rebuttal.  The  order  of  proof,  it  has  been 
often  held,  is  within  the  discretion  of  the  trial  court, 
which  may,  in  a  proper  case,  permit  the  introduction  of 
original  evidence,  even  after  both  parties  have  rested. 
{Tomer  v.  Densmore,  8  Neb.,  384;  Omaha  Real  Estate  d 
Trust  Co.  V.  Krayscow,  47  Neb.,  592.) 
We  discover  no  error  in  the  record. 

JUDGMBNT  AFFIRMED. 
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Carl  W.  Ecklund,  Administrator,  v.  Chicago,  St. 
Paul,  Minneapolis  &  Omaha  Railway  Company. 

Filed  Decehbeb  9, 1897.    No.  7381. 

1.  Negligence:  Death  of  Employe:  Dfrectino  Verdict  for  Defend- 

ant. Where  in  an  action  to  recover  for  the  alleged  negligent  acts 
of  the  defendant  the  undisputed  evidence,  when  construed  most 
favorably  to  the  plaintiff,  is  sufficient  to  warrant  the  inference  of 
negligence,  it  is  the  duty  of  the  court  to  direct  a  verdict  for  the  de- 
fendant. 

2.  :  :  :  Evidence.    Held^  from  a  consideration  of  the 

evidence,  that  the  plaintiff  was  not  entitled  to  recover  on  the  cause 
of  action  alleged  and  that  the  district  court  did  not  err  in  directing 
a  verdict  for  the  defendant 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Hopewell,  J.    Affinned. 

Ed  P.  Smith  and  J.  B,  Sheean,  for  plaintiff  in  error. 

William  B.  Sterling  and  Bmjamin  T.  WhitCy  contra. 

Post,  C.  J. 

This  was  an  action  below  in  the  district  court  for  Doug- 
las county  by  the  plaintiff  in  error  as  administrator  of 
the  estate  of  Olaus  E.  nison,  decouKed,  suing  to  recover 
on  account  of  the  negligence  of  the  defendant,  the  Chi- 
cago, St.  Paul,  Minneapolis  &  Omaha  Railway  Company, 
resulting,  as  alleged,  in  the  death  of  said  deceased. 
There  was  a  trial  below,  which  resulted  in  a  verdict  for 
the  defendant  company,  under  the  direction  of  the  court, 
upon  which  judgment  was  subsequently  entered,  and 
which  is  presented  for  review  by  means  of  this  proceed- 
ing. 

The  facts  essential  .to  an  understanding  of  the  con- 
trolling question  are  as  follows:  On  the  morning  of 
October  11, 1892,  a  mixed  train,  consisting  of  fifteen  cars, 
had  been  made  up  by  the  defendant  company  and  was 
standing  at  its  depot  platform  in  the  city  of  Omaha  pre- 
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paratory  to  its  departure  for  the  north,  in  which  direction 
it  was  headed.  Attached  to  said  train  were  two  locomo- 
tives, or  engines,  as  described  in  the  record  in  the  order 
here  mentioned,  viz.,  No.  106,  in  charge  of  engineer  Clark, 
and  No.  105,  in  charge  of  engineer  Harrington.  While 
said  train  was  awaiting  the  signal  to  start,  the  deceased, 
who  was  employed  as  an  inspector  and  repairer  of  cars 
and  engines,  approached  from  the  south  or  rear  end  of 
the  train,  and  directed  engineer  Harrington  to  apply  the 
air  for  the  purpose  of  ascertaining  if  it  worked  satisfac- 
torily throughout  the  train.  Being  satisfied  apparently 
with  the  test  made  under  his  dii'ection,  the  deceased 
announced,  "All  right."  Shortly  thereafter  he  said,  ad- 
dressing engineer  Clark,  who  stood  on  the  ground  or 
platform  near  his  cab  door,  "Be  cai-ef ul,  I  have  some  work 
to  do  back  here,"  without  indicating  in  any  manner  the 
nature  of  the  work  refeiTed  to,  or  where  it  was  to  be  done, 
Clark,  who  denies  hearing  the  cautionary  direction  of  the 
df  (*eased,  within  a  minute  or  two  thereafter,  stepped  back 
to  a  point  opposite  Harrington's  engine  and  requested 
the  latter  to  again  apply  the  air,  which  was  immediately 
done.  Deceased  had,  it  appears,  without  further  warn- 
ing to  Clark  or  Harrington,  and  without  the  knowledge 
of  either,  gone  beneath  the  second  car  from  the  engine, 
whcTe  he  was  injured  by  the  movement  of  the  air  brake 
machinery,  his  head  being  struck  or  caught  by  the  levers, 
and  which,  as  contended,  was  the  proximate  cause  of  his 
death.  It  is  conclusively  shown  by  the  evidence  that  the 
car  in  question,  to-wit,  a  Burton  horse  car,  was  equipped 
with  the  usual  appliances  for  cutting  out  or  disconnect- 
ing the  air  from  the  piston  or  lever  employed  in  jthe  opera- 
tion of  the  air  brake.  Such  appliances  consisted  in  a 
stop-cock,  or  cut-off,  under  the  car,  and  accessible  from 
the  nearest  side  without  going  between  the  rails  of  the 
track,  also  an  angle-cock  at  either  end  of  the  car,  so  that 
dec(\Tsed  might  without  diflBculty,  before  going  under  the 
car,  have  protected  himself  against  the  possibility  of 
danger  from  the  application  of  the  air.     It  farther  ap- 
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pears  from  the  testimony  of  plaintiff's  witnesses,  as  well 
as  from  those  of  the  defendant  company,  that  it  is  the 
duty  of  an  inspector  before  going  under  the  car  to  which 
an  engine  is  attached  to  shut  off  the  air. 

The  evidence  adduced,  so  far  as  it  relates  to  the  duty 
of  deceased  upon  going  under  the  car,  is  fairly  illustrated 
by  the  cross-examination  of  J.  E.  Lawson,  a  practical  car 
inspector,  who  was  called  as  a  witness  in  behalf  of  the 
plaintiff,  to- wit: 

Q.  I  am  asking  you  now  as  to  this  Burton  car, — 
whether  it  had  such  a  device  [referring  to  a  stop-cock]  ? 

A.  There,  was  a  stop-cock  on  the  car. 

Q.  What  was  the  object  of  that  stop-cock, — ^what  was 
it  placed  there  for? 

A.  It  was  put  there  so  you  can  cut  the  air  out  on  that 
particular  car. 

Q.  What  do  you  mean  by  cutting  the  air  out? 

A.  So  that  the  air  cannot  be  used  on  that  particular 
car. 

Q.  State  whether  or  not  that  is  placed  there  for  the 
purpose  of  rendering  it  safe  to  the  inspector  when  he 
goes  under  there  by  turning  off  the  air.    . 

A.  Yes,  sir;  it  is  for  that  purpose. 

Q.  If  the  car  inspector  had  given  the  direction  to  the 
engineer  or  engineers  in  regard  to  the  working  of  the  air 
and  notified  the  engineer  or  engineers  that  he  was  about 
to  go  under  the  car,  what  then,  if  anything,  would  be  the 
duty  of  the  inspector  before  going  under  the  car? 

A.  It  would  be  the  duty  of  the  inspector  every  time  to 
cut  off,  or  turn,  this  stop-cock  and  cut  out  the  air  on  the 
car  he  was  going  under  to  repair  the  brake. 

Q.  If  he  did  that  what  would  be  the  effect  upon  that 
car? 

A.  The  air  could  not  be  used  on  that  particular  car. 

The  judgment  complained  of  is  defended  upon  three 
grounds,  viz. :  (1)  The  evidence  fails  to  disclose  any  action- 
able negligence  on  the  part  of  the  defendant  company. 
(2)  Deceased  was  guilty  of  negligence  in  failing  to  shut  off 
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the  air  before  going  under  the  ear.  (3)  The  alleged 
negligent  act  was  that  of  a  fellow-servant  while  engaged 
with  deceased  in  the  discharge  of  a  joint  duty  with 
respect  to  the  train  of  defendant  company. 

It  will,  in  view  of  the  conclusion  we  are  constrained  to 
adopt  respecting  the  first  proposition,  be  unnecessary  to 
examine  the  others,  except  in  so  far  as  the  alleged  neg- 
ligent acts  of  the  defendant  may  incidentally  involve  the 
,qu(stion  of  contributory  negligence  on  the  part  of  the 
deceased.  We  assume  for  the  purpose  of  this  discussion, 
as  doubtless  did  the  district  court,  that  the  cautionary 
ri  mark  of  the  deceased  was  heard  by  engineer  Clark, 
notwithstanding  the  explicit  denial  of  the  latter.  Such 
dire  ction,  it  is  argued,  amounted  to  notice  that  deceased 
was  about  to  go  under  the  cars  or  to  engage  in  work 
tliercH)n  equally  perilous,  and  that  negligence  is,  in  a 
h  gal  sense,  fairly  inferable  from  the  act  of  applying  the 
air  under  the  circumstances  in  evidence.  But  the  vice 
in  the  reasoning  thus  employed  lies  in  the  omission  there- 
from of  anv  reference  to  the  fact  that  deceased  had 
already  signified  his  satisfaction  with  the  working  of  the 
air  brake  machinery.  The  engineers  might,  and  we  think 
naturally  would,  assume  from  the  remark  of  the  deceased 
at  the  conclusion  of  the  test  made  under  his  direction 
that  no  further  work  was  necessary  upon  the  air  brake 
(  ;uipment,  and  that  the  subsequent  caution,  **Be  careful. 
1  have  some  work  to  do  back  here,"  referred  to  another 
of  the  many  duties  with  which  he  was  charged  in  his 
capacity  as  car  inspector.  The  utmost  that  can  be 
(*laimed  for  that  direction  is,  in  view  of  the  previous 
announcement,  that  it  indicated  an  intention  on  the  part 
of  the  deceased  to  inspect  the  other  machinery  or  equij)- 
monts  of  the  cars  before  the  train  was  set  in  motion. 
Such  is  not  only  the  logical  and  necessary  conclusion 
from  the  admitted  facts,  but  is  strongly  supported  by  the 
t(  stimony  of  the  plaintiff's  witnesses.  For  instance,  Mr. 
Turner,  a  practical  inspector,  who  was  called  in  behalf 
of  the  plaintiff,  testified  on  cross-examination  as  follows: 
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Q.  Is  it  very  dangerous  to  go  under  there  without 
notice? 

A.  Yes,  sir. 

Q.  This  notice  that  is  given  to  the  engineer,  then,  is  to 
prevent  him  from  moving  tlie  train? 

A.  Yes,  sir. 

Q.  I  understand  you  to  say  that  it  is  the  duty  of  the 
car  inspector  to  notify  the  engineer  having  charge  of  the 
train  that  he  is  going  under  there  that  the  engineer  may 
not  move  the  train? 

A.  That  he  may  not  move  the  car  that  he  is  operating 
or  working  under. 

Q.  And  that  order  and  direction  does  not  go  further 
than  that,  simply  to  the  movement  of  the  train? 

A.  That  is  all. 

And  on  his  redirect  examination  said  witness  testified: 

Q.  "By  moving  the  train"  you  mean  in  moving  the  air 
brakes  as  well  as  moving  the  whole  car? 

A.  Oh,  no. 

Q.  How  is  that? 

A.  I  do  not  mean  it  that  way,  just  simply  moving  the 
train. 

We  are  not  unmindful  of  the  rule  often  asserted  in  this 
class  of  cases  that  where  from  the  undisputed  facts  differ- 
ent minds  may  reasonably  draw  different  inferences 
touching  point  at  issue,  the  question  of  negligence  is  one 
of  fact  for  the  consideration  of  the  jury.  We  are,  how- 
ever, as  already  intimated,  unable  to  perceive  that  the 
inference  of  negligence  in  the  testing  by  the  engineer  of 
the  air  brake  machinery  is,  upon  the  evidence  adduced, 
warrantable  even  upon  plaintiff's  theory  of  the  facts. 
It  follows  that  the  judgment  is  right  and  should  be 

Affirmed. 
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Samuel  Hawver,  appellee,  v.  City  of  Omaha^  appel- 
lant. 

Filed  December  9, 1897.    No.  7440. 

Eminent  Domain:  Damages:  Injunction:  Election  of  Remedies:  Es- 
toppel. The  city  of  O.,  claiming  to  act  under  and  by  virtue  of  con- 
demnation proceedings  previously  had,  took  possession  of  and 
dedicated  and  improved  as  a  public  street  property  of  the  de- 
fendant, who,  in  an  action  against  the  city,  recovered  the  value  of 
the  property  appropriated  on  the  ground  that  the  attempted  con- 
demnation was  void  for  want  of  jurisdiction.  Subsequently  the 
city,  by  proceedings  in  due  form,  assessed  plaintiff's  abutting  pn^H 
erty,  together  with  other  lots  similarly  situated,  with  half  the  cost 
of  grading  and  improving  said  street,  whereupon  the  latter  sought 
to  restrain  the  collection  of  such  assessment,  alleging  as  ground 
therefor  the  invalidity  of  the  condemnation  proceeding.  Held,  That 
by  electing  to  pursue  his  remedy  for  the  value  of  the  property  ap- 
propriated he  had  recognized  the  easement  of  the  public  therein, 
and  is  now  estopped  to  call  in  question  the  title  of  the  city  to  said 
street 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Ferguson,  J.    Reversed. 

W.  J.  Conn  ell,  for  appellant. 

Alfred  Pizcy  and  Leavitt  Bumham,  contra. 

Post,  O.  J. 

This  was  a  proceeding  by  the  plaintiflf  Samuel  Hawver, 
in  the  district  court  for  Douglas  county,  to  restrain  tJie 
collection  of  a  certain  special  tax  or  assessment  to  cover 
one-half  the  cost  of  grading  Sixth  street  in  the  city  of 
Omaha  from  a  point  500  feet  south  of  Credit  Foncier 
Addition  to  Bancroft  street.  The  plaintiflf  is,  according 
to  the  allegations  of  his  petition,  the  owner  of  tax  lot 
No.  11,  section  26,  town  15,  range  13  east,  in  Douglas 
county,  of  which  the  defendant  city,  on  the  19th  day  of 
November,  1888,  for  the  purpose  of  extending  Sixth 
street  from  the  point  above  mentioned,  took  possession 
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and  appropriated  a  strip  60  feet  in  width  by  1,287  feet  in 
length;  that  in  appropriating  said  property  the  city 
assumed  and  claimed  to  act  under  and  by  virtue  of  a 
certain  pretended  ordinance,  but  that  said  ordinance  is, 
in  so  far  as  it  applies  to  plaintiff's  property,  without 
authority  and  void,  for  reasons  particularly  alleged.  It 
further  appears  that  in  the  year  1892  an  ordinance  was 
duly  passed  and  approved  "for  the  grading  of  Sixth  street 
from  the  south  line  of  Credit  Foncier  Addition  ♦  ♦  * 
and  directing  the  board  of  public  works  to  take  the  neces- 
sary steps  to  cause  said  work  to  be  done,"  pursuant  to 
which  the  city,  by  its  agents  and  servants,  entered  upon 
plaintiff's  premises  within  the  limits  of  the  strip  above 
described  "and  within  the  lines  of  Sixth  street  so  pre- 
tended to  be  opened  and  extended,  and  dug,  tore  up, 
excavated,  and  removed  a  large  quantity  of  earth  from 
the  plaintiff's  said  land;"  that  said  acts  of  the  defendant 
city  were  wholly  unauthorized  by  the  plaintiff  and 
amounted  to  a  trespass  on  the  part  of  said  defendant. 
Thereafter,  in  the  year  1893,  an  ordinance  was  enacted 
and  approved  "levying  a  special  tax  and  assessment  on 
certain  lots  and  real  estate  in  the  citv  of  Omaha  to  cover 
one-half  the  cost  of  grading  Sixth  street  from  500  feet 
south  of  Credit  Foncier  Addition  to  Bancroft  street," 
whereby  the  sum  of  $3,571.09  was  assessed  and  levied 
against  the  plaintiff's  said  property,  but -which  assess- 
ment is  illegal  and  void  for  reasons  hereinbefore  stated. 
An  answer  was  filed  admitting,  in  effect,  the  allegations 
of  the  petition,  except  so  far  as  they  relate  to  plaintiff's 
title,  and  the  alleged  invalidity  of  the  condemnation  pro- 
ceeding by  the  city  of  the  right  of  way  through  the  plain- 
tiff's property.  Subsequently,  by  leave  of  court,  an 
amended  answer  was  filed  in  the  following  words: 

"The  said  defendant  for  a  further  defense  herein  alleges 
that  on  the  19th  day  of  October,  1892,  the  said  plaintiff 
commenced  a  certain  action  in  said  district  court  of 
Douglas  county,  Nebraska,  wherein  he,  the  said  Samuel 
Hawver,  plaintiff,  was  plaintiff,  and  the  city  of  Omaha, 
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defendant,  was  defendant,' alleging  and  setting  forth  in 
his  said  petition  filed  in  said  action  that  the  city  of 
Omaha,  on  the  19th  day  of  November,  1888,  did  enter 
upon  and  take  possession  and  appropriate  to  its  use  for 
the  purpose  of  the  extension,  opening,  and  creating  of 
Sixth  street  from  the  south  line  of  Credit  Foncier  Addi- 
tion to  Bancroft  street,  the  certain  strip,  piece,  and  parcel 
of  ground  in  plaintiff's  petition  filed  in  this  action  de- 
scribed, and  in  said  petition  did  declare  the  value  of  said 
strip  or  piece  of  ground  to  be  of  the  sum  of  eight  thousand 
dollars  (|8,000),  and  in  said  petition  did  pray  for  a  judg- 
ment for  said  sum  with  interest  from  said  19th  day  of 
November,  1888.     The  said  defendant  further  says  that 
the  said  plaintiff  at  the  time  the  said  defendant  entered 
upon  said  strip  or  piece  of  ground  did  elect  to  allow  the 
said  defendant  to  hold  and  retain  the  same  as  a  public 
street,  as  it  has  ever  since  done,  and  did  subsequently 
<^lect,  to-wit,  October  19th,  1892,  to  bring  his  action  for 
damages  to  recover  the  value  of  said  strip  of  ground  on 
the  claim  that  the  same  had  been  appropriated  by  said 
defendant  for  the  purpose  aforesaid.     And  this  defend- 
ant further  says  that  after  the  answer  had  been  filed  in 
said  action  commenced  October  19,  1892,  the  said  cause 
came  on  to  be  heard  before  said  district  court  and  was 
tried  to  a  jury  in  said  court  and  a  verdict  was  rendered 
in  favor  of  said  plaintiff  and  against  said  defendant  for 
the  sum  of  eight  hundred  dollars  (?800),  on  which  verdict 
a  judgment  was  duly  entered  by  said  court  in  favor  of 
said  plaintiff  and  against  said  defendant,  which  judg- 
ment remains  in  full  force  and  effect.     And  this  defend- 
ant further  alleges  and  claims  that  said  plaintiff  by 
reason  of  the  premises  is  estopped  from  claiming  that 
said  strip  of  ground  so  entered  upon  and  appropriated  as 
aforesaid  was  not  a  part  of  a  public  street  which  said 
defendant  had  a  right  to  improve  by  grading  or  other- 


wise." 


To  the  foregoing  amended  answer  the  plaintiff  failed  to 
reply,  thus  admitting  the  truth  of  the  allegations  thereof 
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SO  far  as  material  to  the  controversy.  A  trial  of  the 
issues  joined  resulted  in  a  finding  and  decree  for  the 
plaintiff  in  accordance  with  the  prayer  of  the  petition 
and  from  which  the  city  has  prosecuted  an  appeal  to  this 
court. 

It  will  be  observed  from  the  foregoing  statement,  first, 
that  the  alleged  vice  of  the  assessment  pertains  to  the 
condemnation  proceeding  instituted  by  the  city  in  order 
to  acquire  the  right  of  way  through  the  plaintiff's  prop- 
erty; second,  that  the  plaintiff,  at  and  subsequent  to  the 
entry  by  the  defendant  upon  the  strip  of  land  here  in 
controversy,  elected  to  allow  the  defendant  "to  hold  and 
retain  the  same  as  a  public  street,"  and  that  he  subse- 
quently, in  an  action  pending  in  the  district  court  for 
Douglas  county,  recovered  judgment  against  the  defend- 
ant in  the  sum  of  f  800,  being  the  value  of  the  land  appro- 
priated by  the  latter.  It  is  upon  the  foregoing  facts 
argued  that  the  plaintiff  is  now  estopped  to  deny  the 
defendant's  title  to  the  street,  or  to  call  in  question  the 
regularity  of  the  proceedings  antecedent  to  the  assess- 
ment here  involved.  We  entertain  no  doubt  of  the 
soundness  of  that  proposition.  The  plaintiff,  by  know- 
ingly permitting  the  city  to  grade  and  use  the  property 
appropriated  as  a  public  street  under  a  claim  of  right, 
and  by  prosecuting  to  judgment  his  remedy  for  damage, 
must  be  held  to  have  waived  any  irregularity  in  the  con- 
demnation proceedings,  and  should  not  at  this  time  be 
heard  to  assail  the  title  of  the  city  in  order  to  evade  pay- 
ment of  the  assessment  complained  of.  It  is  a  well 
established  and  salutory  rule  which  requires  an  election 
between  two  inconsistent  remedies,  and  by  which  the 
voluntarily  pursuing  of  one  will  be  construed  as  a  waiver 
of  the  other.  (2  Pomeroy,  Equity  &  Jurisprudence,  965. 
See,  also,  Foley  v.  Holtry,  41  Neb.,  563;  First  Nat  Bank  of 
Chadron  v.  McKinney,  47  Neb.,  149;  Building  d  Loan  Aas^n 
of  Dakota  v.  Cameron,  48  Neb.,  124;  American  Building  & 
Ijoan  Ass'n  v.  Rainbolty  48  Neb.,  434.)  The  foregoing 
observations  render  unnecessary  an  examination  of  the 
51 
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other  questions  discussed  in  the  briefs  submitted  by  coun- 
sel.    The  decree  will  be  reversed  and  the  cause  dismissed. 

Reversed. 


Dolly  A.  Smith  et  al.,  Executors,  v.  Harriet  A. 
67  664I  Perry  et  al. 

Filed  Decehbeb  9«  1897.    No.  7633. 

L  Witnesses:  Interest  in  Suit:  Transactions  with  Deceased  Per- 
son. One  who  has  a  direct  legal  interest  in  the  result  of  an  action 
in  which  the  adverse  party  is  the  representative  of  a  deceased  per^ 
son  is  not  a  competent  witness  therein  except  aa  provided  by  stat- 
ute. Liability  for  costs  in  the  suit  is  a  direct  legal  interest. 
{Wylie  V.  Charlton,  43  Neb..  840;  Taylor  r.  AinswortK  49  Neb..  696.) 

2.  :  :  .    The  word  'transaction,"  as  used  in  section 

329  of  the  Code  of  Civil  Procedure,  embraces  every  variety  of 
affairs  the  subject  of  negotiations,  actions,  or  contracts  between 
parties.     {Kroh  r.  Ueina,  48  Neb.,  691.) 

8. :  :  :  Letters.    Copies  of  letters  and  letters  which 

passed  between  parties  in  the  course  of  a  business  transaction,  and 
which  contain  the  contract,  the  result  of  the  negotiations,  not  oth- 
erwise identified  than  by  a  witness  who  has  a  direct  legal  Interest 
in  the  result  of  the  suit,  are  incompetent  as  evidence  in  an  action 
arising  from  the  subject-matter  of  such  contract,  if  one  of  the 
parties  to  such  contract  has  deceased  and  one  of  the  adverse 
parties  to  the  action  is  the  personal  representative  of  the  deceased. 

4.  Review:  Trial  to  Court:  Admission  of  Incompetent  Evidence. 
In  an  equity  case  removed  to  this  court  by  petition  in  error  to  se- 
cure a  review  of  the  proceedings  during  a  trial  in  the  district  court 
without  a  Jury,  in  which  it  is  complained  that  the  findings  and  the 
decree  based  thereon  are  not  sustained  by  sufficient  competent  evi- 
dence, it  will  be  assumed  that  the  trial  court  considered  only  com- 
petent evidence  in  the  determination  of  the  issues;  and  this  court 
will  consider  none  but  the  competent  evidence  in  the  record,  and 
disregard  that  which  is  incompetent,  and  this  regardless  of 
whether  the  views  of  this  court  relative  to  the  competency  of  any 
of  the  evidence  apparently  confiict  with  the  view  which  was  enter- 
tained by  the  trial  court  in  regard  to  such  evidence.  If,  so  treated, 
the  record  does  not  contain  sufficient  competent  evidence  to  sup- 
port the  findings  and  the  decree,  the  decree  will  be  reversed. 

6.  Equity:  Trial  of  Issues.  The  issues  in  equity  causes  are  as  a  rule 
triable  to  the  court  without  a  Jury.    (Code,  sec.  281.) 
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Error  from  the  district  court  of  Buffalo  county.  Tried 
below  before  Sinclair,  J.    Reversed. 

Marston  d  NeviuSy  for  plaintiffs  in  error. 

Wharton  &  Baird  and  Dryden  &  Main,  contra. 

Harrison,  J. 

It  appears  herein  that  on  February  12,  1889,  Harriet 
A  Perry  and  S.  F.  Perry,  of  defendants  in  this  action, 
executed  and  delivered  to  Fred  Y.  Robertson,  also  of  de- 
fendants, four  promissory  notes,  three  in  the  sum  of 
$1,000  each  and  one  in  the  sum  of  |3,500,  and  to  secure 
the  payment  of  the  |1 ,000  notes  and  the  interest  executed 
and  delivered  to  the  payee  thereof  a  mortjijage  on  certain 
real  property  in  the  city  of  Kearney,  Nebraska,  and  at 
the  same  time  and  place  executed  arid  delivered  to  Fred 
Y.  Robertson  a  mortgage  on  the  same  property  to  secure 
the  payment  of  the  |3,500  note  and  its  interest.  Both 
mortgages  were  filed  for  record  on  the  one  date  and  at 
the  one  time.  Tlie  note  for  |3,500  and  its  accompanying 
mortgage  were  sold  and  delivered  to  Sarah  J.  Barry,  of 
defendants  in  the  action,  and  two  of  the  $1,000  notes  and 
the  mortgage  securing  their  payment  were  sold  and  as- 
signed to  Leander  Smith,  who  subsecjuently  died,  and 
the  plaintiffs  were  duly  appointed  his  executors.  The 
payment  of  each  note  was  by  an  indorsement  on  the  back 
guarantied  by  the  payee,  Fred  Y.  Robertson.  It  was 
alleged  in  the  petition  in  the  action,  as  a  part  of  the  cause 
as  against  Fred  Y.  Robertson,  that  subsequent  to  the 
sale  of  the  two  ?1,000  notes  and  the  mortgage  given  to 
secure  their  payment  he  had  instituted  an  action  of  fore- 
closure of  the  mortgage,  and  secured  a  decree  to  be  en- 
tered therein,  by  which  such  mortgage  was  declared  a 
first  lien  on  the  property  described  therein;  that  he  af- 
terwards, in  a  purposed  sale  of  the  proi)erty  under  the 
decree,  procured  a  fraudulent  appraisal  thereof  to  be 
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made,  bv  which  it  was  shown  that  there  was  a  prior 
incumbrance  of  the  property  in  the  sum  of  $3,970;   that 
such  was  not  the  fact,  and  that  Fred  Y.  Robertson,  at 
the  time  he  commenced  and  prosecuted  said  action,  was 
not  the  owner  or  interested  in  the  two  |1,000  notes,  the 
payment  of  which  was  secured  by  the  mortgage,  or  of  the 
mortgage  of  which  a  decree  of  foreclosure  was  therein 
obtained.     It  was  also  pleaded  that  he  was  not  in  any 
manner  authorized  to  bring  the  suit.    It  was  prayed  in 
the  case  at  bar  that  the  decree  in  the  suit  prosecuted  by 
Fred  Y.  Robertson  be  set  aside  or  modified  to  conform  to 
the  facts,  and  the  appraisement  of  the  property  be  can- 
celed.    The  further  portions  of  the  prayer  need  not  be 
noticed  here.     In  the  case  at  bar  findings  were  made  and 
reduced  to  writing  and  appear  with  the  decree  in  the 
record.     The  mortgage  given  to  secure  the  payment  of 
the  note  of  f3,500  was  by  the  decree  accorded  priority 
over  the  one  declared  upon  by  the  plaintiffs  in  the 
action,  and  they  have  removed  the  cause  to  this  court  for 

review. 

During  the  progress  of  the  trial  Fred  Y.  Robertson 
was  called  as  a  witness,  and,  over  the  objections  of  the 
plaintiffs  generally  that  the  evidence  was  immaterial, 
irrelevant,  and  incompetent,  gave  evidence  by  which 
copies  of  letters  written  by  him  to  Leander  Smith,  whom 
the  plaintiffs  represented  as  executors,  were  identified, 
such  letters  containing  a  proposition  to  sell  to  Leander 
Smith  the  two  notes  for  f  1,000  each  and  the  accompany- 
ing mortgage,  also  information  relative  to  the  position  of 
the  mortgage  as  an  incumbrance,  or  lien,  etc.;  also  iden- 
tified some  letters  in  his  possession  as  received  from  the 
other  party  to  the  negotiations,  the  entire  correspondence 
constituting  the  transaction  by  which  the  sale  of  the 
notes  and  mortgage  was  effectuated.  When  the  copies  and 
letters  were  offered  in  evidence  the  counsel  for  plaintiffs 
interposed  the  same  general  objection,  coupled  with  the 
specific  one  that  the  witness  was  "a  party  in  interest  and 
called  to  testifv  to  a  transaction  with  a  deceased  person, 
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in  an  action  by  executors  as  personal  representatives." 
This  was  overruled.  The  complaint  of  plaintiffs  now  is 
that  there  was  not  suflficient  competent  evidence  to  sup- 
port the  finding  and  decree  in  its  assignment  of  the 
mortgages  relative  to  the  question  of  priority  as  liens 
on  the  property  involved;  that  the  evidence  of  Fred  Y. 
Robertson,  and  the  copies  of  letters  identified  thereby, 
were  all  the  evidence  bearing  on  this  point,  and  it  was 
incompetent,  and  should  have  been  discarded  and  disre- 
garded by  the  trial  court.  The  trial  was,  of  course,  to 
the  court  without  a  jury. 

The  question  presented  is  whether  the  witness  had  a 
direct  legal  interest  in  the  result  of  the  action,  or  was  the 
evidence  within  the  prohibition  of  section  329  of  the 
Code,  which  is  as  follows:  "No  person  having  a  direct 
legal  interest  in  the  result  of  any  civil  action  or  proceed- 
ing, when  the  adverse  party  is  the  representative  of  a  de- 
ceased person,  shall  be  permitted  to  testify  to  any  trans- 
action or  conversation  had  between  the  deceased  person 
and  the  witness  unless  the  evidence  of  the  deceased 
person  shall  have  been  taken  and  read  in  evidence  by  the 
adverse  party  in  regard  to  such  transaction  or  conversa- 
tion, or  unless  such  representative  shall  have  introduced 
a  witness  who  shall  have  testified  in  regard  to  such 
transaction  or  conversation,  in  which  case  the  person 
having  such  direct  legal  interest  may  be  examined  in 
regard  to  the  facts  testified  to  by  such  deceased  person 
or  such  witness,  but  shall  not  be  permitted  to  further 
testify  in  regard  to  such  transaction  or  conversation." 

The  first  point  for  discussion  in  the  determination  of 
the  foregoing  question  hinges  on  the  legal  interest,  or 
lack  of  legal  interest,  of  the  witness,  in  the  result  of  the 
action.  In  the  body  of  the  opinion  in  the  case,  Wamsley 
V.  Grooky  3  Neb.,  344,  it  was  said  by  this  court  with  refer- 
ence to  section  329  of  the  Code:  "The  language  of  the 
statute  is  imperative.  If  a  person  has  a  direct  legal 
interest  in  the  result  of  the  cause,  when  the  adverse 
party  is  the  legal  representative  of  the  deceased,  he  shall 
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not  be  a  competent  witness.  Whatever  may  be  the 
fj^round  of  his  claim,  he  is  excluded  as  a  witness  in  the 
case;  hence  the  court  did  not  err  in  sustaining  the  mo- 
tion to  suppress  the  testimony  of  defendants.''  And  in 
Ifanmm  r.  Hchmvhiy  13  Xeb.,  73,  it  was  decided  that  "One 
who  has  a  direct  legal  interest  in  the  result  of  a  cause  in 
which  the  adverse  paity  is  administrator  of  a  deceased 
person,  is  not  a  competent  witness  ther€un.  Liability  for 
the  costs  of  the  action  is  such  an  interest;"  and  further 
stated:  "As  to  the  witness  Herman,  the  exclusion  of 
whose  testimony  is  assigned  for  error,  he  was  clearly  in- 
competent, lie  was  the  original  party  defendant,  and, 
notwithstanding  his  disclaimer,  was  interested  at  least 
to  the  extent  of  the  costs  that  might  be  adjudged  against 
him.  In  the  language  of  the  statute,  he  had  a  direct 
legal  right  in  the  result  of  the  cause,  and  the  advei'se 
party  was  an  administrator  of  a  deceased  person."  The 
witness  Fred  Y.  Robertson  was  interested  in  the  result 
of  the  present  action,  at  least  to  the  extent  of  the  costs 
for  which  judgment  might  be  rendered  against  him,  and 
by  an  application  of  the  rule  announced  in  Ratisom  v, 
^chniela,  supra,  was  incompetent  to  testify  in  this  case 
relative  to  any  of  the  matters  within  the  prohibition  of 
the  section  of  the  Code  we  have  quoted. 

Of  the  findings  of  the  trial  court  were  the  following: 
"(3.)  That  afterwai(l>^  the  said  defendant  F.  Y.  Robertson 
sold,  assigned,  and  delivered  each  of  the  |1,000  bonds, 
with  coupons  attached,  with  the  mortgage  securing  the 
same,  to  the  said  Leander  Smith,  the  plaintiff's  decedent, 
and  guarantied  the  payment  of  the  said  bonds  by  his 
written  indorsement  thereon,  and  sold,  assigned,  and 
delivered  the  said  bond  for  f3,500,  with  the  mortgage 
securing  it,  to  the  cross-petitioner  Sarah  J.  Barry.  (4.) 
That  from  the  oral  testimony  and  evidence  in  the  case  it 
appears  that  the  said  defendant  F.  Y.  Robertson  sold, 
and  the  plaintiffs'  decedent  took,  the  said  mortgage  se- 
curing the  said  three  one  thousand  dollar  bonds  as  a 
:  r(*()nd  and  junior  mortgage  upon  the  premises  therein 
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described,  to  the  said  mortgage  securing  the  said  thirty- 
five  hundred  dollar  bond  assigned  to  the  cross-petitioner 
Sarah  J.  Barry,  to  which  finding  of  the  couit  the  plain- 
tiffs except  and  their  exceptions  are  allowed."  The  de- 
cree ordered  payment  of  the  sums  adjudged  due  on  the 
notes  and  mortgages  and,  in  case  of  failure  thereof,  a 
sale  of  the  property,  the  proceeds,  after  payment  of  cer- 
tain costs,  to  be  applied  in  payment  of  the  mortgages  in 
the  order  of  priority  indicated  in  the  findings  of  the  de- 
cree. The  matter  of  the  copies  of  letters  and  letters 
introduced  in  evidence  was  of  the  terms,  etc.,  of  the 
transaction  of  sale  of  the  notes  and  mortgage  to  Leander 
Smith,  and  furnished  the  only  evidence  in  the  record  in 
support  of  the  finding  of  the  trial  court  in  relation  to  the 
rank  of  the  mortgages  as  liens.  That  letters  in  which 
an  agreement  of  the  nature  of  the  one  in  question  in  this 
case  come  within  the  definition  of  the  term  ^'transaction" 
as  used  in  section  329  of  the  Code,  see  Kroh  v.  Hdns,  48 
Neb.,  691.  The  copies  and  letters  were  not  competent 
until  properly  identified,  and,  as  we  have  seen,  the  wit- 
ness w^ho  identified  them  was  incompetent  to  testify,  or 
disqualified;  and  his  evidence  could  not  be  received,  or 
if  received,  could  have  no  effect  in  the  determination  of 
the  issues. 

This  is  an  equity  case  and  the  issues  subject  to  trial 
by  the  court.  (See  sections  279-281,  Code  of  Civil  Pro- 
cedure.) "Where  incompetent  testimony  is  given  on  the 
trial  of  an  equity  case  this  court,  in  reviewing  such  case 
on  an  appeal,  will  presume  that  such  testimony  was  not 
considered  by  the  district  court."  {Buckiuyham  v.  Roar, 
45  Neb.,  244.)  "Where  the  trial  is  by  the  court  acting 
without  a  jury,  it  will  be  presumed  on  appeal  to  have 
acted  only  on  the  legal  testimony  adduced."  (2  Ency. 
PI.  &  Pr.,  474.)  In  the  opinion  in  the  case  of  Willard  v. 
Foster,  24  Neb.,  213,  it  was  observed:  "The  cause  was 
tried  to  the  court  without  the  intervention  of  a  jury. 
In  causes  thus  tried,  it  has  been  often  held  by  this  as 
well  as  other  couits  that  error  for  the  admission  of  h 
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proper  evidence  would  not  lie.  The  court  must  neces- 
sarily have  an  opportunity  to  examine  each  article  of 
evidence  offered,  even  for  the  purpose  of  rejecting  it;  and 
so  the  duty  of  acting  and  deciding  the  cause,  upon  the 
legal  and  relevant  evidence  selected  from  the  mass  that 
may  have*  been  introduced,  may  be  as  well  discharged  by 
the  court  upon  the  final  consideration  of  the  cause,  as  to 
pause  in  the  course  of  the  trial  to  pass  upon  the  admissi- 
bility of  the  several  matters  offered  in  evidence."  "In 
trials  of  fact  without  the  aid  of  a  jury  the  question  of  the 
admissibility  of  evidence,  strictly  speaking,  can  seldom 
be  raised;  since  whatever  be  the  ground  of  objection  the 
evidence  objected  to  must,  of  necessity,  be  read  or  heard 
by  the  judge,  in  order  to  determine  its  character  and 
value."     (1  Greenleaf,  Evidence,  sec.  49.) 

We  are  required  to  assume  that  the  trial  judge  rejected 
all  incompetent  evidence  and  allowed  and  gave  weight 
to  none  but  competent  evidence  on  the  final  hearing,  or 
in  the  consideration  and  determination  of  the  issues.  It 
follows  that  we  must  consider  only  competent  evidence 
and  disregard  that  which  is  incompetent,  and,  if  there  is 
sufficient  competent  evidence  in  the  record  to  support  the 
finding  and  decree,  aflSrm  it;  if  not,  reverse  it;  and  this 
regardless  of  whether  our  views  relative  to  the  com- 
petency of  any  of  the  evidence  apparently  agrees  or  dis- 
agrees with  the  view  of  the  trial  court  as  to  the  com- 
petency of  the  evidence  at  the  hearing  in  the  district 
court.  We  have  determined  that  the  portions  of  the 
evidence  under  discussion  were  incompetent  as  herein 
iutrodu(?ed  and  as,  with  these  thus  eliminated  from  the 
record,  the  finding  and  resultant  decree  are  not  sus- 
tained bv  the  evidence,  the  decree  must  be  reversed. 

It  is  argued  by  the  counsel  for  plaintiffs  that  if  the 
decree  is  reversed,  inasmuch  as  the  mortgages  were  exe- 
cuted and  also  recorded  simultaneously,  and  the  question 
of  priority  of  lien  is  one  of  the  intention  of  the  parties, 
usually  expressed  in  some  agreement,  written  or  verbal, 
the  record  in  this  case  disclosing  no  indications  of  the 
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intention,  we  must  be  governed  by  the  facts  that  the 
mortgage  given  to  secure  the  |3,500  note  had  a  longer 
time  to  run, — it  was  due  in  five  years  from  date, — ^than 
the  other,  the  three  notes  whose  payments  were  secured 
by  it  being  due  respectively  in  one,  two,  and  three  years 
after  date,  and  presume  that  the  latter,  being  made  to 
mature  the  sooner,  was  intended  to  be  the  prior  lien;  and 
asks  us  to  give  ear  to  this  view  and  render  a  decree  here 
in  accordance  therewith.  We  do  not  think  these  facts 
afford  the  true,  or  any  index  to  the,  intention  of  the 
parties  in  regard  to  the  priority  of  either  of  the  liens; 
hence  must  decline  to  follow  the  view  advanced,  or  give 
it  force.  We  deem  it  proper  that,  the  cause  be  returned 
to  the  lower  court  for  further  proceedings. 

Reversed  and  remanded. 


Hanover  Fire  Insurance  Company  et  al.  v.  America    g  745 

Stoddard  et  al.  .^  ^^ 

Filed  Decbmbeb  9. 1S97.    No.  7623. 

L  Pleading:  Amendment.  In  a  proper  case  the  oourt  may  permit  a 
pleading  to  l>e  amended  to  conform  to  the  proof. 

2.  Insurance:  Violation  of  Policy:  Storage  of  Gasoline.    Eyldenoe 

on  the  subject  of  the  storage  of  gasoline  on  insured  premises  held 
insufficient  to  show  that  a  clause  of  the  insurance  policy  in  regard 
to  such  storage  had  been  violated. 

3.  Instructions:  Assignments  of  Error.    Alleged  errors  in  giving  In- 

structions should  be  separately  assigned  in  the  motion  for  a  new 
trial  as  well  as  in  the  petition  in  error. 

4. :  Harmless  Error.    An  instruction  in  a  party's  favor,  though 

erroneous,  is  not  ground  for  reversing  a  judgment  against  him. 
(Chicago,  K.  d  N,  R.  Co.  v.  Wiebe,  25  Neb.,  543.) 

5. :  Charge  Foreign  to  Issues.  A  refusal  to  give  requested  In- 
structions which  are  not  pertinent  to  any  of  the  issues  on  trial  I0 
not  error. 

g. ;  Requests:  Review.    It  is  the  duty  of  a  trial  court  to  instruct 


746  NEBRASKA  REPORTS.  [Vol.  52 


Hanover  Fire  Ins.  Co.  t.  Stoddard. 


a  jury  on  the  law  of  the  case  whether  requested  by  counsel  to  do  so 
or  not;  and  a  request  that  the  court  will  charge  the  jury  on  the  is- 
sues of  law  between  the  parties  or  to  charge  the  jury  on  ail  ma- 
terial questions  at  issue  adds  no  force  to  the  general  obligation; 
and  where  the  court  has  given  instructions,  which,  whether  errone- 
ous or  not,  cannot  be  regularly  reviewed  because  of  the  lack  of 
proper  specific  assignments  of  objections  or  exceptions  thereto, 
their  quality  will  not  be  examined  or  determined  under  an  assign- 
ment which  alleges  a  refusal  of  the  general  requests  to  charge  the 
Jury  on  the  issues  of  law  or  to  charge  the  jury  on  all  material 
questions  in  the  case. 

7.  Beview:  Inadmissibi.f  Evidence:  Harmless  Errob.    The  adm:s  ion 

of  incompetent  or  immaterial  testimony  is  not  ground  for  the  re- 
versal of  a  judgment  if  the  same  was  not  piej.id.cial  to  the  righis  of 
the  complaining  party.  {Graham  v.  Frazier,  49  Neb  ,  tO;  Rvjhtmlrr 
V,  Hautman,  42  Neb.,  119.) 

8.  :  :  .    "The  admission  of  incompetent  testimony  to 

prove  a  fact  is  a  harmless  error,  where  such  fact  is  established  by 
other  sufficient  uncontradicted  evidence."  Lamb  v.  State,  40  Neb., 
312,  followed. 

9.  Evidence:  Offer  of  Compromise.    An  offer  of  compromise  made  by 

one  party  to  an  action  and  not  accepted  by  the  oth/er  is  not  gener- 
ally admissible  in  evidence. 

10.  Beview:  Inadmissible  Evidence:  Objections.    A  judgment  will  not 

be  reversed  for  the  erroneous  admission  of  testimony  if  the  same 
testimony,  or  ample  testimony  of  the  same  nature,  was  admitted 
without  objection. 

11.  Evidence  of  Agency.    The  evidence  on  the  point  of  the  authority  of 

certain  parties  to  act  as  agents  of  some  of  the  parties  to  the  action 
examined  and  Jwld  sufficient  to  establish  that  they  were  such 
agents. 

12.  Insurance:   Value  of  Personalty:   Evidence.    Testimony  in  re- 

gard to  value  of  the  insured  personal  property  destroyed  by  a  fire 
held  sufficient  to  sustain  the  finding  of  the  jury  as  to  such  value. 

13.  :  Allowance  of  Attorney's  Pee:  Review.    An  assignment 

of  error  of  the  trial  court's  action  in  assessing  the  amount  and 
allowing  the  recovery  of  an  attorney's  fee  against  a  party  held 
without  avail,  for  the  reason  that  the  record  presented  here  does 
not  disclose  the  allowance  of  such  a  recovery. 

Error   from   the  district   court   of   Harlan   county. 
Tried  below  before  Beal,l,  J.     Afprnied. 

(\  (L  Flansburgy  for  plaintiffs  in  error. 

//.  I  J.  Kecsta%  contra. 


Vol.  52]  SEPTEMBER  TERM,  1897.  747 


Hanover  Fire  Ins.  Co.  v.  Stoddard. 


Harrison,  J. 

In  this  action,  instituted  in  the  district  court  of  Harlan 
county  by  the  defendants  in  error,  it  was  pleaded  in  the 
petition,  after  a  statement  of  the  corporate  character  of 
the  plaintiffs  in  error,  the  insurance  companies,  and  their 
manner  of  conducting  the  business,  etc.,  that  on  March 

29,  1890,  America  Stoddard  was  the  owner  of  a  residence 
building  in  Kepublican  City,  Nebraska,  also  of  some 
household  goods  and  other  personal  property  then  in  said 
building,  and  all  of  which  was,  on  said  date,  for  the  con- 
sideration of  the  sum  of  $27  then  i)aid  by  her,  insured  by 
plaintiffs  in  error  against  loss  by  fire,  etc., — the  building 
in  the  sum  of  $1,500,  and  the  personal  property  in  the 
sum  of  $300;  that  there  was  issued  to  her  a  policy  evi- 
dencing such  contract  of  insurance,  which  she  lost,  and 
on  February  12,  1892,  in  consideration  of  the  surrender 
of  the  rights  of  defendant  in  error  under  the  lost  policy, 
there  was  issued  by  the  companies,  in  lieu  thereof,  an- 
other policy  evidencing  the  insurance  of  the  same  prop- 
erties and  in  similar  sums  as  had  been  of  the  terms  of  the 
lost  policy.  The  defendant  in  error  Brown  Gifford,  it 
was  pleaded,  w^as  interested  in  the  real  property  as  a 
mortgagee  thereof,  and  the  contract  of  insurance  con 
tained  a  clause  by  which  any  loss  was  payable  to  him  to 
the  extent  of  his  interest.  It  was  also  complained  thai 
the  insured  properties  were  totally  destroyed  by  fire  May 

30,  1892,  and  that  the  companies  had  failed  and  refused 
to  pay  the  loss  after  full  performance  by  defendants  in 
error  of  all  the  conditions  of  the  policy  on  their  part 
required  by  its  terms  to  be  performed.  The  answer  con- 
sisted of  a  general  denial  of  each  and  every  allegation  of 
the  petition  and  an  affirmative  statement  that  on  May  30, 
1892,  America  Stoddard,  of  defendants  in  error,  was  the 
owner  of  a  dwelling  house  in  Republican  City,  Nebraska, 
which  was  occupied  by  herself,  her  husband,  and  their 
family  as  their  homestead;  that  on  said  date  America 
Stoddard  and  the  family,  except  the  husband,  were  ab- 
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sent  from  Republican  City,  and  the  home  was  under  the 
care  and  control  of  the  husband  and  actually  occupied 
by  a  tenant  and  his  family.  There  were  further  state- 
ments by  which  the  origin  of  the  fire  by  which  the  prop- 
erties were  destroyed  was  attributed  to  some  act  of  J.  D. 
Stoddard,  and  within  the  knowledge  at  the  time  of  Amer- 
ica Stoddard.  The  reply  contained  admissions  of  some 
of  the  statements  of  the  answer  and  explanations  of  the 
absence  of  the  Stoddard  family  from  the  former  home, 
but  was  in  the  main  a  general  denial  of  the  new  matter 
set  up  in  the  answer.  A  trial  resulted  adversely  to  the 
companies  and  the  cause  has  been  for  them  removed  to 
this  court  by  error  proceedings. 

On  April  3,  1894, — ^the  day  of  the  trial, — ^the  plaintiffs 
in  error,  on  application  therefor,  were  granted  leave  to 
amend  their  answer  to  conform  to  the  facts.  Pursuant 
to  such  permission  the  following  was  added  to  the  an- 
swer: "That  by  the  terms  of  the  said  policy,  it  was 
agreed  that  the  same  should  become  void  and  of  no  force 
and  effect  in  case  the  assured  should  have  or  should  keep 
upon  the  said  premises,  at  any  time  during  the  continu- 
ance of  said  policy,  gasoline  in  quantities  to  exceed  five 
gallons  at  any  one  time,  whether  the  loss  originated 
therefrom  or  otherwise;  that,  after  obtaining  the  policy 
sued  upon,  the  plaintiffs  kept  upon  the  said  premises 
large  quantities  of  gasoline,  to-wit,  a  barrel  of  gasoline, 
in  violation  of  the  teims  of  the  said  policy,  increasing  the 
risk  under  the  said  policy,  of  which  these  defendants  had 
no  knowledge  or  notice,  and  to  which  these  defendants 
never  consented,  thereby  releasing  these  defendants  from 
any  and  all  liability  under  the  said  policy."  It  is  as- 
serted in  the  argument  in  the  brief  for  defendants  in 
error  that  this  portion  of  the  answer  cannot  be  consid- 
ered ;  that  it  was  not  of  the  issues  in  the  trial  court,  etc. 
The  record,  as  we  have  before  stated,  discloses  that  on 
the  day  of  the  trial  leave  was  granted  to  amend  the  an- 
swer to  conform  to  the  proofs.  This  must  have  been 
after  the  introduction  of  the  evidence,  the  purport  of 
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which  prompted  the  action  on  the  part  of  counsel  for  the 
companies,  which  resulted  in  the  allowance  of  the  amend- 
ment. The  amended  answer  was  filed  May  25,  1894, — 
more  than  a  month  after  the  rendition  of  the  judgment. 
It  was  entirely  competent  and  proper  for  the  trial  court, 
in  its  discretion  and  within  certain  limits,  to  allow  the 
amendment  of  the  pleading  to  conform  to  the  proofs. 
{Scroggin  v.  Johnston^  45  Neb.,  714;  Barr  v.  City  of  Omaha^ 
42  Neb.,  341.) 

In  the  body  of  the  policy  of  insurance  was  the  following 
clause:  "Gasoline  Stove  Permit.  Permission  is  hereby 
given  for  the  using  of  a  gasoline  stove;  the  reservoir  to 
be  filled  by  daylight  only,  and  when  the  stove  is  not  in 
use.  Warranted  by  the  assured  that  no  artificial  light 
be  permitted  in  the  room  when  the  reservoir  is  being 
filled  and  no  gasoline,  except  that  contained  in  said 
reservoir,  shall  be  kept  within  the  building,  and  not  more 
than  five  gallons,  in  a  tight  and  entirely  closed  metallic 
can,  free  from  leak,  on  the  premises  adjacent  thereto.*^ 
This  is  clearly  a  warranty  or  an  agreement  that  no  gaso- 
line except  that  in  the  reservoir  of  the  stove  shall  be  kept 
in  the  building,  and  "not  more  than  five  gallons,  in  a 
tight  and  entirely  closed  metallic  can,  free  from  leak,'' 
on  the  premises  and  adjacent  to  the  building.  "Ad- 
jacent" here  is  used,  we  presume,  in  the  sense  of  "near,'' 
"close,"  "in  proximity,"  and  applied  to  the  can  and  its 
position  relatively  to  the  building.  During  the  examina- 
tion in  chief  of  America  Stoddard  she  testified  that 
among  the  articles  destroyed  by  the  fire  was  what  she 
styled  an  "oil  pump."  On  cross-examination  the  attor- 
ney for  the  companies  drew  out  some  additional  facts  in 
regard  to  this  pump  and  its  use,  which  formed  the  basis 
for  the  amendment  to  the  answer  and  their  claim  that 
the  policy  had  been  avoided  by  the  use  or  storage  of  gaso- 
line on  the  insured  premises  in  a  manner  prohibited  by 
the  terms  of  the  policy. 

Under  an  assij^nment  that  the  verdict  was  not  sus- 
tained  by  the  evidence,  our  attention  is  directed  in  the 
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argument  to  the  evidence  in  regard  to  gasoline  and 
whether  it  was  shown  to  have  "been  kept  on  the  insured 
premises  and  if  so,  when,  where,  and  how  it  was  stored.'' 
The  entire  evidence  on  this  subject  contained  in  the 
record  was  as  follows: 

Q.  State  if  you  had  an  oil  pump  in  the  house. 

A.  Yes,  sir. 

Q.  What  was  it  used  for? 

A.  Used  for  pumping  gasoline. 

Q.  State  to  the  jury  how  it  was  used  and  how  you  came 
to  have  a  pump  of  this  kind. 

A.  We  got  gasoline  by  the  barrel  and  put  the  barrel 
in  the  ground  and  used  the  pump  for  pumping  it  out  of 
the  barrel. 

Q.  What  was  the  value  of  the  oil  pump? 

A.  I  think  it  was  four  dollars.     ♦     •     ♦ 

Q.  You  say  you  had  an  oil  pump  that  you  used  for 
pumping  gasoline? 

A.  Yes,  sir. 

Q.  Where  did  you  get  this  gasoline? 

A.  We  had  not  used  it  or  the  gasoline  stove  for  quite  a 
while.     We  used  wood. 

Q.  Where  was  this  pump  at  that  time? 

A.  In  the  basement. 

Q..  Wasn't  it  being  used? 

A.  Not  at  that  time. 

Q.  It  was  not  part  of  your  useful  household  furniture? 

A.  We  intended  to  use  it. 

Q.  You  were  not  using  it  at  that  time? 

A.  No,  sir. 

Q.  How  long  since  you  had  used  it? 

A.  I  don't  remember. 

Q.  Well,  about  how  long? 

A.  I  don't  remember. 

Q.  Six  months? 

A.  Perhaps. 

Q,  ^^'h(•re  had  you  had  this  barrel  of  gaso|jne  buried 
in  the  dirt? 
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A.  We  had  it  when  we  lived  on  the  farm  and  when  we 
came  to  tow^n  it  was  not  all  used  out. 

Q.  You  had  it  back  of  th0  house  somewhere? 

A.  Between  the  basement  and  the  creek. 

Q.  You  think  it  w^as  six  months  before  this  you  had 
used  the  pump? 

A.  I  can't  just  say. 

It  is  clear  that  this  does  not  disclose  that  the  gasoline 
was  stored  on  the  insured  premises,  or  if  so,  that  it  was 
adjacent,  near,  or  close  to  the  building  or  within  the  time 
of  the  existence  of  the  policy  in  suit.  There  was  nothing 
in  the  evidence  to  call  for  the  avoiding  of  the  contract  of 
insurance  if  it  be  conceded — which  we  do  not  decide — 
that  if  a  use  or  storage  of  the  gasoline  had  appeared  not 
allowable  under  the  terms  of  the  contract,  this,  in  and  of 
itself,  w^ould  have  rendered  the  policy  void.  The  evi- 
dence w^as  too  indefinite  and  uncertain  to  w^arrant  even 
an  inference  or  an  assumption  that  the  clause  of  the 
policy  which  we  have  quoted  had  been  violated  and  to 
demand  its  enforcement;  hence  this  assignment  is  with- 
out avail. 

Error  in  the  instructions  numbered  1,  3,  6,  7,  9,  and  10, 
given  at  request  of  defendants  in  error,  are  argued 
separately  in  the  brief.  The  only  assignment  of  error 
in  the  motion  for  a  new  trial  which  refers  in  any  manner 
to  the  instructions  prepared  and  asked  for  defendants  in 
error  reads  as  follow^s:    "9.  The  court  erred  in  giving 

instructions  numbered ,  given  by  the  court  at  the 

request  of  and  upon  the  motion  of  the  plaintiffs,  to  which 
defendants  excepted  at  the  time."  This  does  not  desig- 
nate any  particular  instruction, — ^is  too  indefinite;  hence 
the  assignments  of  error  specifically  in  the  petition  in 
error  in  regard  to  the  instructions  requested  by  defend- 
ants in  error  cannot  be  considered.  {Bankers  Life  Ass^n 
V.  Usco,  47  Neb.,  345;  Hamiltm  v.  Gof,  45  Neb.,  340.) 

Complaint  is  made  in  separate  assignments  in  the  peti- 
tion in  error  of  instructions  numbered  14,  15,  and  1(>, 
given   by  the  court  on   its  own  motion.     These   were 
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grouped  in  a  single  assignment  of  the  motion  for  a  new 
trial.  The  one  numbered  15  submitted  an  issue  not 
raised  by  the  answer  and  presented  a  defense  for  the 
consideration  of  the  jury  which  the  companies  had  no 
right  to  have  submitted.  The  instruction  may  have 
been  faulty.  This  we  will  not  now  discuss  or  decide, 
but  its  effect,  if  any,  could  but  be  favorable  to  plaintiffs 
in  error;  certainly  not  unfavorable  or  prejudicial  to 
their  rights.  An  instruction  in  a  party's  favor  is  not 
ground  for  reversing  a  judgment  against  him.  {ChicagOj 
K.  d  N.  R.  Co.  V.  Wiffte,  25  Neb.,  543.)  The  one  instruc- 
tion of  the  three  which  were  grouped  not  being  open  to 
the  objection  urged,  the  assignment  need  not  be  further 
considered,  and  will  be  overruled.  {Stoppert  v.  \ierl€^  45 
Neb.,  105;  Sclully  v.  Schuranky  44  Neb.,  504;  Jenkins  v. 
MUchcll,  40  Neb.,  064.) 

At  the  close  of  the  introduction  of  testimony,  counsel 
for  plaintiffs  in  error  requested  the  court  "to  prepare 
written  instructions  for  the  jury  in  this  case,  instructing 
them  upon  the  issues  of  law  between  the  two  parties.'' 
This  was  followed  by  three  special  requests.  These 
were  not  numbered;  but,  passing  over  any  matters  of 
mere  proper  form  which  were  lacking,  neither  in  its 
subject-matter  was  directed  to  any  issue  which  at  the 
time  the  requests  were  made  was  mentioned  in  the  plead- 
ings; hence  the  court  did  not  err  in  refusing  to  charge 
as  requested  in  the  three  special  requests.  At  the  close 
of  the  special  requests  this  appeared:  "Defendants 
[plaintiffs  in  error]  ask  the  court  to  prepare  and  give  to 
the  jury  written  instructions  on  his  own  motion  covering 
all  the  material  questions."  It  may  be  said  of  the  two 
general  requests,  the  language  of  which  we  have  quoted, 
that  it  was  the  duty  of  the  court  "to  instruct  the  jury 
upon  the  law  of  the  case  whether  requested  by  counsel 
to  do  so  or  not"  (York  Park  Building  Ass'^n  v.  BartieSy  39 
Neb.,  834);  and  the  general  requests  added  no  force  to 
the  obligation  which  rested  on  the  court  to  perform  its 
duty  in  tbis  particular  as  in  all  resi)ects.     The  trial  court 
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gave  16  instructions  in  which,  no  doubt,  it  attempted  to 
fairly  submit  the  issues  to  the  jury.  Whether  it  suc- 
ceeded or  not  might  have  been  reviewed  had  there  been 
proper  assignments  in  the  motion  for  a  new  trial  of  com- 
plaints in  relation  to  the  instructions.  That  they,  or 
some  one  or  more  of  them,  may  have  been  erroneous 
cannot  be  raised  or  determined  under  an  alleged  refusal 
of  the  trial  court  of  a  request  to  charge  the  jury  on  the 
issues  of  law  between  the  parties  or  to  charge  the  jury  on 
all  the  material  questions. 

No  available  errors  have  been  indicated  under  the 
assignment  in  relation  to  the  trial  court's  refusal  to 
instruct;  hence  the  assignment  must  be  overruled. 

Error  was  assigned  of  the  reception  of  certain  exhibits 
by  which  it  was  sought  to  establish  that  the  party  who 
had  signed  the  policy  as  local  agent  of  plaintiffs  in  error 
was  in  fact  such  agent;  also  oral  evidence  introduced 
of  the  same  fact.  The  plaintiffs  in  error  in  their 
amended  answer  pleaded  the  existence  of  the  policy  and 
invoked  the  aid  of  one  of  its  stipulations,  and  in  so  doing 
recognized  that  it  had  been  properly  issued  and  by  one 
possessing  the  full  authority  to  act  for  them  in  its  issu- 
ance. Whether  the  evidence  objected  to  was  competent 
or  not  to  prove  the  authority  of  the  party  who  had  acted 
as  local  agent,  can  make  no  difference  since  the  fact  was 
for  the  purposes  of  this  suit  admitted  and  the  reception 
of  the  evidence  was  in  no  degree  prejudicial. 

It  is  contended  that  the  trial  court  erred  in  receiving 
in  evidence  the  charter  of  each  of  the  companies;  that 
the  same  was  immaterial.  It  may  be  conceded,  without 
an  examination  or  decision  of  the  question  of  whether 
the  evidential  matters  referred  to  w^ere  competent  for 
their  intended  purpose,  that,  as  the  issues  were  pre- 
sented by  the  pleadings  as  they  now  stand  in  the  record, 
they  were  wholly  immaterial  as  evidence.  But  we  can- 
not say  their  reception  was  prejudicially  erroneous; 
hence  the  assignments  directed  against  the  court's 
actions  in  their  admissions  as  evidence  will  be  overruled. 
52 
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It  is  argued  that  there  were  errors  committed  in  the 
admission  of  evidence  relative  to  what  occurred  between 
the  attorney  for  defendants  in  error,  who,  prior  to  the 
institution  of  this  suit,  was  rei3resenting  them  in  the 
collection  of  the  claims  under  the  policy,  and  the  state 
or  special  agent  of  plaintiffs  in  error,  who  called  at  the 
oflSce  of  the  attorney  for  the  purpose  of  talking  over  the 
matter  of  the  loss.     It  is  asserted  that  this  state  or 
special  agent  had  no  authority  to  state  what  the  evi- 
dence disclosed  he  did  in  regard  to  a  settlement  of  the 
loss,  as  it  was  not  shown  that  he  had  been  authorized  or 
had  any  authority  to  adjust  this  loss  or  losses  in  general. 
On  the  back  of  the  policy  in  suit  appears  what  is  there 
styled  a  "stipulation,"  of  which  the  following  is  a  por- 
tion:  "In  case  of  loss,  the  assured  shall  forthwith  give 
notice  thereof  to  the  general  agent  of  these  companies  in 
the  city  of  New  York;"  and  the  policy  conveys  the  in- 
formation in  relation  to  the  identity  of  the  general  agent, 
his  office,  etc.,  in  the  following,  printed  on  it:    "Alex- 
ander Stoddard,  General  Agent,  Office  No.  34  Nassau 
Street,  New  York."    The  evidence  shows  that  immedi- 
ately after  the  Are  the  local  agent  at  Republican  City 
sent  a  telegram  to  this  general  agent  in  New  York  city 
and  received  in  response  thereto  a  letter  in  which  it  was 
stated  that  the  telegram  had  been  received  "in  regard 
to  the  loss  under  this  policy"  and  the  state  agent  at 
Omaha,  Mr.  Fisher,  had  been  notified  to  take  charge  of 
the  matter.     It  was  Mr.  Fisher,  the  state  agent,  who 
appeared  at  Republican  City  and  had  the  interview  with 
the  attorney  for  the  defendants  in  error.    We  think  his 
authority  to  act  in  the  matter  of  the  loss  under  the 
policy  and  its  adjustment  was  sufficiently  established. 
In  detailing  the   conversation  between  him   and   Mr. 
Fisher  relative  to  the  loss,  the  witness  was  allowed  to 
state  over  the  objection  of  counsel  for  plaintiffs  in  error 
that  Mr.  Fisher  offered  to  pay  f 900  in  settlement  of  the 
iQgg^ — iix  effect,  a  compromise  of  the  claims.    This,  it  is 
asserted,  was  an  error,  as  the  companies  had  a  right  to 
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buy  their  peace, — ^to  effect  a  compromise  if  they  could, — 
and  the  substance  of  any  offers  of  compromise  or  settle- 
ment made  by  them  and  unaccepted  could  not  be  given 
in  evidence  to  prejudice  their  plea  of  nonliability.  This 
contention  is  correct.  The  offer  of  compromise  was  not 
admissible  (2  Wharton,  Evidence,  sec.  1090 ;  Kierstead  v. 
Brown,  23  Neb.,  595;  EhJridge  v.  Ear  greaves,  30  Neb., 
638);  but  its  erroneous  admission  did  not  prejudice  the 
plaintiffs  in  error,  as  evidence  of  practically  the  same 
offer  of  compromise  was  allowed  to  be  given  without 
objection.  The  fact  would  have  appeared  to  the  jury  if 
this  portion  of  the  evidence  now  under  consideration  had 
been  rejected,  as  properly  it  ought  to  have  been. 

America  Stoddard  testified  that  she  had  a  conversa- 
tion in  the  oflBce  of  the  local  agent  of  the  companies  with 
George  T.  Higgins,  who  appeared  as  their  representative 
or  agent,  in  which*  he  offered  to  pay  her  f900  in  full  set- 
tlement of  the  claims  for  loss,  and  raised  the  offer  to 
fl,300.  It  is  claimed  that  there  was  no  evidence  that 
Mr.  Higgins  was  an  agent  of  the  company,  or  had  any 
authority  to  act  in  the  matter;  and  further  that  such 
evidence  as  was  received  of  his  authority  was  incom- 
petent. Mrs.  Stoddard  and  the  local  agent  for  the  com- 
panies were  allowed  to  give  testimony  on  the  subject  of 
the  agency  of  Mr.  Higgins,  which  was  probably  incom- 
petent; but  that  this  was  done  was  not  prejudicial  for 
the  reason  that  Mr.  Fisher  whom,  it  will  be  remembered, 
the  general  agent  of  the  companies  had  stated  in  re- 
sponse to  the  telegram  informing  him  of  the  loss,  he 
would  put  in  charge  of  the  matter,  and  who  appeared 
at  Republican  City  and  investigated  the  loss,  stated 
while  there  to  the  attorney  for  defendants  in  error  that 
Mr.  Higgins  "would  call  in  a  short  time  and  see  about 
the  matter."  It  further  appeared  in  evidence  that 
George  T.  Higgins  was  a  traveling  agent  in  this  state 
for  the  companies  at  the  time  and  did  go  to  Republican 
City  and  there  represented  the  plaintiffs  in  error  in  an 
attempted  settlement  of  the  claims  arising  under  the 
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policy  in  suit.  We  think  his  authority  was  sufBciently 
proven.  The  testimony  of  the  offer  to  compromise  was 
incompetent,  but  to  it  there  was  no  objection.  There 
was  an  objection  to  the  question  in  answer  to  which  this 
I)iece  of  testimony  was  given,  but  the  objection  was  not 
pertinent  to  the  question  and  was  properly  overruled. 
The  testimony  of  the  offer  to  settle  the  claims  was  not 
responsive  to  the  question,  but  it  was  not  objected  to  nor 
was  a  motion  made  to  strike  it  out.  The  error  of  its 
admission  is  not  presented  by  the  record. 

It  is  assigned  for  error  that  the  trial  court  allowed  a 
witness  to  testify  what  companies  composed  the  New 
York  Underwriters.  We  cannot  discover  wherein  this 
testimony  was  material  under  the  issues.  It  should 
probably  have  been  excluded,  but  its  admission  was  en- 
tirely without  prejudice  to  the  rights  of  the  complaining 
party;  hence  the  error,  if  any,  does  n(5t  call  for  a  reversal 
of  the  judgment. 

Of  the  assignments  of  error  is  one  directed  against  the 
action  of  the  trial  court  in  admitting  in  evidence  a  photo- 
graph of  the  insured  building  as  it  existed  at  the  time  of 
the  issuance  of  the  policy,  and  up  to  the  time  of  its 
destruction  by  fire.  This  was  introduced  in  connection 
with  the  testimony  of  the  value  of  the  building.  It  is 
argued  that  inasmuch  as  the  loss  of  the  building  was 
total  and  under  the  provisions  of  our  law  the  recovery, 
if  any,  must  be  for  the  value  stated  in  the  policy,  this 
testimony  was  wholly  without  force  and  should  not  have 
been  admitted;  that  its  tendency  was  to  confuse  and 
mislead  the  jury,  to  enlist  the  sympathies  of  the  jury  in 
favor  of  America  Stoddard  because  of  her  loss  of  such 
a  house  and  home  as  was  shown  in  the  photograph,  and 
thus  prejudice  the  rights  of  plaintiffs  in  error.  Suffice 
it  to  say  of  this  portion  of  the  evidence,  that  if  its  recep- 
tion was  erroneous  it  was  for  the  reason  that  it  was 
immaterial,  and  we  are  satisfied  it  was  not  hurtful  to 
the  rights  of  plaintiffs  in  error;  hence  the  assignment 
must  be  overruled. 
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During  the  introduction  of  the  rebuttal  evidence  there 
was  offered  and  received  for  defendants  in  error  a  letter 
and  the  envelope  in  which  it  had  been  inclosed.     It  bore 
a  postmark  by  which  it  appeared  to  have  been  mailed  at 
Valley  Falls,  Kansas,  May  28,  1892,  and  the  impress  of 
the  stamp  of  the  receiving  office  was  of  Republican  City, 
this  state,  May  29,  1892.     This  letter  was  of  date  May 
28,  1892,  and  was  shown  to  have  been  written  by  Daisy 
Stoddard,  a  daughter  of  America  and  J.  D.  Stoddard,  of 
date  May  28, 1892,  and  was  written  and  addressed  to  the 
latter  at  Republican  City,  where  he  then  was.     Objec- 
tion was  made  to  the  admission  of  this  letter,  which  was 
overruled,  and  the  alleged  error  in  such  action  is  now 
pressed  in  argument.     That  this  letter  was  received  of 
the  date  shown  and  conveyed  the  information  which  it 
did  were  facts  directly  contradictory  of  portions  of  the 
testimony  of  witnesses  on  the  part  of  plaintiffs  in  error; 
hence  its  admission  was  not  erroneous.     On  the  back  of 
the  envelope  to  which  we  have  just  referred,  as  it  ap- 
pears in  the  record  now,  there  is  penciled  some  poetry 
which,  in  its  role  of  testimony,  is  the  subject  of  a  some- 
what vigorous  attack  by  counsel  for  plaintiffs  in  error. 
It  is  asserted  by  counsel  for  defendants  in  error  that 
this  was  not  on  the  envelope  at  the  time  of  the  latter^s 
reception  in  evidence.     However  this  may  be,  we  cannot 
see  wherein  the  poetry,  if  received,  could  have  been 
harmful  to  the  rights  of  the  complainants  in  a  degree 
which  calls  for  a  reversal  of  the  judgment. 

Under  the  assignment  that  the  verdict  was  not  sus- 
tained by  the  evidence,  it  is  urged  that  the  amount 
assessed  by  the  jury  as  the  value  of  the  personal  prop- 
erty destroyed  by  fire  was  too  large,  and,  to  the  amount 
of  $40,  unsupported  by  any  evidence.  An  eiamination 
of  the  evidence  bearing  on  this  point  discloses  sufficient 
to  sustain  the  finding  of  the  jury  in  the  particular  under 
consideration. 

One  assignment  of  error  refers  to  the  actions  of  the 
trial  court  of  and  concerning  assessment  of  an  attorney's 
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fee  against  the  plaintiffs  in  error.  The  record  as  pre- 
sented here  does  not  show  that  the  trial  court  allowed 
the  recovery  of  an  attorney's  fee  against  and  of  the  plain- 
tiffs in  error;  hence  this  assignment  fails. 

No  errors  have  been  presented  which  call  for  a  re- 
versal of  the  judgment  and  it  will  be 

Affqeimed. 


Nyb  &  Schneider  Company,  appellant,  v.  Feed 
Berger  et  al.,  appellees. 

W   7S8| 

ftit     Alfil 

56  6211  Filed  Decemdeb  9, 1897.    No.  7606. 

1.  Mechanics'  Liens:  Claim:  Items:  Contract.    All  the  mat^lals  for 

which  there  are  charges  in  a  claim  for  a  mechanics'  lien  must  have 
heen  furnished  as  parts  of  one  transaclion  or  under  one  contract 
for  a  building  or  Job  of  work. 

2.  : :  :  .    Whether  all  the  items  of  charges  for 

materials  were  so  furnished  under  a  single  contract  or  same  itema 
arising  under  separate  and  independent  transactions  or  contracts 
have  been  included  in  the  claim  of  lien,  are  questions  of  fact  for  the 
Jury  or  for  the  court  if  the  case  is  tried  to  the  court  without  a  Jury. 

3.  :  -:  Time.    To  perfect  a  mechanic's  lien  a  duly  verified 

claim  must  be  filed  in  the  proper  office  within  four  months  from 
the  date  of  the  last  article  of  material  furnished  or  the  last  labor 
performed  under  the  contract  out  of  which  the  account  arises. 

4.  :  Evidence.    The  finding  and  Judgment  of  the  trial  court  in 

this  cause  held  supported  by  the  evidence. 

Appeal  from  the  district  court  of  Stanton  county. 
Hear  below  before  NoiiRis,  J.     Affirmed. 

Hunger  &  CouHright^  for  appellant. 

P.  M,  Moodie  and  (7.  G.  McNiahj  contra. 

Harrison,  J. 

In  this,  an  action  by  the  company  to  foreclose  a  me- 
chanic's lien  against  a  lot  in  the  village  of  Pilger,  Stan- 
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ton  county,  it  was  determined  in  the  district  court,  as  a 
result  of  a  trial  of  the  cause,  that  the  lien  had  not  been 

0 

filed  within  the  time  required  by  law,  hence  could  not  be 
enforced,  and  judgment  was  rendered  in  accordance  with 
the  finding.  The  company  has  perfected  an  appeal  to 
this  court. 

It  appears  that  during  the  year  1892,  Fred  Berger,  of 
appellees,  had  erected  on  the  lot  in  question,  he  then 
being  its  owner,  a  "store  building,"  for  which,  at  the 
request  of  Berger,  the  appellant  company  furnished  th;* 
lumber  at  such  times  during  the  progress  of  the  buildin<;- 
toward  completion  as  the  lumber  was  required  and  ap- 
plied for  at  the  company's  yard.  The  duly  verified  item- 
ized account  or  claim  of  lien  was  filed  August  5,  1893. 
Appellees  asserted  in  the  trial  court,  and  now  assert, 
that  the  last  material  was  furnished  by  the  company 
and  the  building  was  completed  December  17, 1892.  Of 
the  claim  of  the  company  there  was  a  charge  for  material 
furnished  January  12  and  26, 1893;  April  13  and  27, 1893, 
and  June  17  and  24,  1893.  It  is  contended  for  the  com- 
pany that  the  furnishing  of  the  material  was,  though  at 
different  dates,  all  under  one  continuing  contract,  or  a 
contract  to  furnish  the  material  which  would  be  required 
from  time  to  time  in  the  erection  of  the  building,  the 
agreement  providing  no  specific  amount  of  material  and 
no  time  within  which  it  was  to  be  furnished;  that  the 
items  set  forth  in  the  charges  in  the  claim  of  lien  of 
dates  subsequent  to  that  of  December  17, 1892,  at  which 
the  appellees  contend  that  the  building  was  completed, 
though  possibly  used  for  purposes  and  for  constructions 
not  within  the  contemplation  of  the  party  for  whom  the 
building  was  erected  when  the  contract  was  made,  must 
be  treated  as  furnished  for  the  building  and  under  the 
contract,  so  that  a  verified  claim  filed  within  four  months 
after  the  date  of  the  last  charge  would  perfect  a  lien. 
The  lumber  obtained  in  January,  1893,  was  to  build  a 
partition,  or  an  inclosure,  around  the  portion  of  the 
storeroom  where  stood  the  desk,  to  make  what  was  called 
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the  office.  That  obtained  in  April  was  used  in  putting 
up  or  on  a  front  to  the  building  some  show  windows. 
The  proprietor  stated  in  his  evidence  that,  as  the  build- 
ing had  been  planned  and  completed,  the  dust  accumu- 
hited  on  the  goods  and  he  had  these  windows,  or  this 
front,  made  to  obviate  the  trouble,  annoyance,  and  loss 
caused  by  the  dust. 

In  support  of  the  contention  for  the  appellant,  our  atten- 
tion is  directed  to  the  decision  in  the  case  of  Nichols  v. 
Culvvry  51  Conn.,  177,  to  which  one  of  the  headnotes  is 
the  following:  "The  plaintiff  substantially  completed 
the  house  on  the  6th  of  August  and  the  defendant  went 
into  possession  during  that  month.  Some  time  in  Sep- 
tember the  plaintiflE  furnished  and  hung  blinds,  and  on 
t  lie  22d  of  November,  at  the  request  of  the  defendant,  he 
1  urnished  materials  and  did  final  work  to  the  amount  of 
?14.  This  work  was  necessary  to  the  comfortable  use  of 
the  house  in  winter.  No  rights  of  third  parties  had 
intervened.  Held  that  the  final  work  was  to  be  re- 
garded as  sufficient  to  preserve  the  lien."  The  findings 
of  facts,  as  stated  in  the  decision,  on  this  point  were  as 
follows:  "The  house  was  substantially  completed  on 
the  6th  day  of  August  of  the  same  year,  and  the  respond- 
(^nt  entered  into  it  during  the  month  of  August  of  the 
:;ame  year,  and  has  ever  since  lived  in  the  same;  that, 
on  the  25th  day  of  September,  1875,  the  petitioner  fur- 
nished and  put  on  some  base  knobs,  for  which  he  charged 
one  dollar,  and  some  time  during  the  same  month,  the 
exact  date  of  which  cannot  be  ascertained,  he  furnished 
and  hung  the  blinds  for  the  house,  making  an  item  of 
$90.65;  that  on  the  22d  day  of  November  of  the  same 
year  tlie  petitioner,  at  the  request  of  the  respondent, 
furnished  materials  of  the  value  of  |8.18  and  performed 
labor  of  the  value  of  |5.95  in  final  work  upon  the  house, 
such  as  making  a  frame  for  an  inside  cellar  door,  putting 
glass  into  the  cellar  windows,  putting  up  clothes  hooks, 
brackets,  and  a  shelf."  After  commenting  on  the  facts 
and  an  announcement  of  its  conclusions  therefrom,  the 
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court  further  observed :  "We  think,  therefore,  the  ease  is 
clearly  within  the  principles  established  by  this  court  in 
Cole  V.  Uhl,  46  Conn.,  296."  In  Cole  v.  Uhl,  to  which  the 
court  referred  in  the  foregoing,  it  was  announced:  "The 
petitioner  contracted  to  build  a  house  for  the  respond- 
ent, to  be  completed  on  the  15th  of  November,  1876. 
The  work  was  completed  by  that  time,  except  the  putting 
of  a  pump  into  l^ie  basement,  which  was  done  on  the  1st 
of  December,  1876,  and  making  a  well  curb  and  plaster- 
ing around  a  mantel,  which  was  done  on  the  27th  of 
February,  1877.  This  work  was  necessary  to  the  com- 
pletion of  the  job  contracted  for  and  was  delayed  at  the 
request  of  the  respondent,  and  no  other  parties  before 
the  court  claimed  any  equities.  Held  that  the  work  was 
to  be  regarded  as  completed  at  the  date  last  mentioned, 
and  that  a  lien  filed  within  sixty  days  thereafter  was 
good."  It  will  no  doubt  have  been  noticed  that  in  Nich- 
ols V.  Culver  the  finding  was  to  the  effect  that  the  ma- 
terial and  labor  for  which  the  last  charges  in  the  account 
were  made  were  "in  final  work  upon  the  house;"  and 
in  Cole  v.  Uhl,  supra,  it  is  stated  of  the  work  for  which 
appeared  the  final  items  of  charge  in  the  account  or 
claim  of  lien,  "This  work  was  necessai-y  to  the  comple- 
tion of  the  job  contracted  for."  In  both  of  these  cases 
it  is  clearly  indicated  that  the  items  of  charges  particu- 
larly in  question  were  connected  with  and  contemplated 
in  the  original  contract  of  building  and  necessary  for  its 
completion.  In  the  decision  in  the  case  of  Frankoviz  v. 
Ireland,  26  N.  W.  Kep.  [Minn.],  225,  cited  for  appellees, 
the  rule  is  stated  as  follows:  "In  a  claim  for  a  me- 
chanic's lien,  which  includes  diflferent  items  of  material 
delivered  at  different  times,  the  account  is.  to  be  ti*eated 
as  a  unit,  and  the  time  within  which  the  account  and 
affidavit  must  be  filed  for  record  begins  to  run  from  the 
date  of  the  last  item,  providing  they  were  all  delivered 
for  the  same  job  of  work ;  as  for  constructing  the  build- 
ing, if  that  was  the  job  in  hand,  or  for  doing  the  same 
job  of  repairing.    But  if  some  of  them  were  delivered  for 
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some  other  work, — ^as  where  the  construction  is  com- 
pleted, and  afterwards  some  further  thing  to  be  done  is 
determined  on, — ^the  furnishing  of  such  items  cannot 
suspend  the  running  of  the  time  for  filing  as  to  the 
account  for  constructing.  Whether  an  item  belongs  in 
such  account  is  a  question  of  fact  for  the  jury."  In  the 
body  of  the  opinion  appears  this  statement:  "In  this  case 
the  contractors  had  in  hand  the  constructing  of  the 
building.  If  the  items  in  the  bill  of  particulars  to  and 
including  that  of  March  18  completed  the  work,  and  the 
item  of  June  4  was  an  afterthought, — something  de- 
termined upon  after  the  construction  was  completed, — 
then  that  item  is  independent  of  the  others,  is  no  part 
of  the  account  to  which  they  belong,  and  cannot  aflfect 
the  right  to  a  lien  for  that  account.  The  lapse  of  so 
long  a  time  between  the  items  of  March  18  and  June  4, 
unexplained,  would  be  evidence,  more  or  less  strong  ac- 
cording to  the  circumstances,  that  the  two  items  did 
not  belong  to  the  same  account,  that  they  were  not 
furnished  for  the  same  job,  and  that  the  latter  item 
was  upon  an  afterthought.  But  it  is  a  question  of  fact 
for  the  jury."  In  support  of  the  doctrine  of  the  opinion 
from  which  we  have  just  quoted,  see,  also,  Phillips,  Me- 
chanics' Liens,  sees.  229,  230;  Harmon^ 8  Appealy  124  Pa. 
St.,  624;  Central  Loan  &  Trust  Go,  v.  O^Sullkan^  44  Neb., 
834;  Hansen  v,  Kinney,  46  Neb.,  207;  Henry  &  Coatsworth 
Co.  V.  Fisherdick,  37  Neb.,  207. 

In  the  case  at  bar  the  question  of  whether  the  final 
charges  in  the  account  were  for  material  furnished  for 
use  in  the  completion  of  the  building  for  purposes  con- 
templated when  it  was  commenced  or  during  the  course 
of  its  erection,  or  were  for  repairs  or  additions  to  the 
building  after  it  had  been  completed  and  independent 
of  the  original  contract,  was  for  the  jury  to  answer,  or 
the  court,  if  the  cause  was  tried  to  the  court,  and  on 
this  subject  the  evidence  was  conflicting;  but  the  find- 
ing of  the  court  that  the  items  were  for  matters  inde- 
pendent of  the  original  (*ontract  was  amply  supported  by 
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the  evidence,  and  must  be  affirmed.    It  follows  that  the 

claim  of  lien  was  not  filed  in  time.     The  decree  of  the 

district  court  was  right  and  is 

Affibmbd. 


Arthur  W.  Walker,  appellee,  v.  J.  T.  Patch  bt  al.,     g  g 

APPELLANTS.  I  ^  ^ 

52    763 


Filed  DEOEi^fBSR  9, 1897.    No.  7666. 

Judicial  Sales:  Copy  of  Appraisement.  In  conducting  a  sale  of  real 
estate  under  the  provlsons  of  title  14,  chapter  1,  of  the  Code  (sec. 
476  et  seq.),  the  officer  must  deposit  in  the  ofGlce  of  the  clerk  of  the 
court  from  which  the  writ  or  order  under  which  he  is  proceeding 
issued,  a  copy  of  the  appraisement  and  other  papers  mentioned  and 
required  in  section  491d  of  the  Code,  prior  to  the  advertisement  of 
the  notice  of  sale.     {Burkett  v.  Clark,  46  Neb.,  466.) 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Ferguson,  J.    Reversed. 

J.  T.  Patchy  for  appellants. 

McCoy  d  Olmsted,  contra. 

Harrison,  J. 

In  this,  an  appeal  to  this  court  from  a  decree  of  the 
district  court  of  Douglas  county  of  confirmation  of  a 
sale  of  real  estate,  it  appears  that  no  copy  of  the  ap- 
praisement of  the  property  had  been  filed  in  the  office  of 
the  clerk  of  the  district  court  prior  to  the  advertisement 
of  the  property  for  sale.  A  copy  of  an  appraisement 
was  deposited  with  the  clerk  after  the  first  publica- 
tion of  the  notice  of  sale,  and  the  appraisement  evi- 
denced by  such  copy  was,  on  motion,  set  aside  and  a  new 
one  ordered,  which  was  made  and  a  copy  thereof  filed  on 
the  Saturday  preceding  the  Monday,  at  10  o'clock  A.  M., 
of  which  the  sale  was  advertised  to  be,  and  was,  made. 
In  the  matter  of  appraisement  there  was  a  noncompli- 
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ance  with  the  requirements  of  the  statute  (Code,  sec. 
491(Q,  and,  in  accordance  with  the  rule  announced  in 
BurTcett  v.  Clark^  46  Neb.,  466,  the  sale  was  not  proper 
and  itb  confirmation  must  be  set  «tside.  The  decree  con- 
firming the  sale  is  reversed,  the  sale  set  aside,  and  the 
cause  remanded  for  further  proceedings. 


Reversed  and  remanded. 


John  W.  Mayer,  Jr.,  bt  al.  v.  State  of  Nebraska, 

EX  REL.  R.  G.  Wilkinson  et  al. 

Filed  December  9, 1897.    No.  7487. 

1.  Mandamns:  Place  of  Trial.  In  an  appUcation  for  a  writ  of  mati- 
damus  where  Issues  of  fact  are  presented  for  trial,  a  judge  of  the 
district  court  cannot  allow  .a  peremptory  writ  at  chambers  in  vaca- 
tion. The  trial  of  such  issues  must  be  at  a  session  of  court  in  the 
home  forum  or  place  of  the  litigation. 

2. Jury  Triax.    The  trial  of  issues  of  fact  on  an  application  for 

a  matidamu8  is  not  one  in  which  a  Jury  may  be  demanded  as  a  mat- 
ter of  right. 

Error  from  the  district  court  of  Nemaha  county. 
Tried  below  before  Bush,  J.     Reversed. 

G.  W.  Cornell  and  W.  H.  Kelligary  for  plaintiffs  in  error. 

G.  B.  Bcveridge,  contra. 

Harrison,  J. 

It  appears  herein  that  on  April  19,  1894,  John  W. 
Mayer,  Jr.,  filed  with  the  city  clerk  of  the  city  of  Auburn, 
this  state,  an  application  for  license  to  sell  intoxicating 
liquors  in  said  city.  May  19,  1894,  a  remonstrance 
against  the  granting  of  the  license  was  filed,  and  June 
5, 1894.  the  matter  was  heard,  and  as  results  of  the  hear- 
ing the  remonstrance  was  overruled  and  an  order  made 
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by  which  the  license  was  granted.  The  remonstrators 
gave  due  notice  of  an  appeal  and  on  the  16th  of  June 
filed  a  transcript  of  the  proceedings  of  the  city  council 
at  the  hearing  on  the  remonstrance,  in  the  district  court 
and  perfected  an  appeal.  On  the  same  day,  June  16, 
John  W.  Mayer,  Jr.,  paid  to  the  proper  officer  of  the  city 
the  license  fee  and  received  his  license.  On  the  same 
day  the  mayor  and  council  were  notified  of  the  perfec- 
tion of  the  appeal  and  a  demand  was  made  of  them  to 
revoke  or  recall  the  license,  pending  the  disposition  of 
the  appeal.  On  July  2,  1894,  the  city  council  held  a 
session  at  which  the  demand  for  the  recall  of  the  license 
was  considered  and  denied.  On  July  6, 1894,  this  action 
was  instituted  in  the  district  court  of  Nemaha  county, 
the  relief  asked  being  that  a  writ  of  mandamus  issue  to 
the  city  council  of  Auburn  commanding  it  to  revoke  or 
recall  the  license  issued  to  John  W.  Mayer,  Jr.  On  the 
succeeding  day,  at  chambers,  the  judge  of  the  district 
court  allowed  an  alternative  writ,  which  was  issued,  and 
on  the  17th  of  the  same  month  the  respondents  filed 
returns  or  answers  to  the  writ.  A  hearing  was  had 
before  the  judge  at  chambers,  resulting  in  a  peremptory 
writ  being  ordered  and  issued.  The  respondents  have 
prosecuted  error  proceedings  to  this  court. 

At  the  time  of  the  hearing  the  respondents  challenged 
the  jurisdiction  of  the  judge  to  hear  or  try  the  cause  at 
chambers  on  the  ground  that  issues  of  fact  were  pre- 
sented by  the  pleadings  and  were  not  triable  by  a  judge 
at  chambers  and  in  a  county  of  the  judicial  district  other 
than  the  one  in  which  the  cause  of  action  aiose  and  suit 
was  instituted.  This  was  overruled  and  the  ruling  is 
the  subject-matter  of  one  of  the  assignments  of  error 
herein.  There  were  allegations  of  facts  which  for  their 
existence  depended  on  proofs  to  be  introduced  on  the 
hearing  or  trial.  This  being  true,  did  the  judge  err  in 
hearing  the  cause  at  chambers?  In  section  39  of  chap- 
ter 19,  Compiled  Statutes,  entitled  "Courts,"  it  is  stated 
that  "A  judge  of  the  district  court  may  sit  at  chambers 
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anywhere  within  his  district  for  the  pnrpose  of  *  •  * 
hearing  an  application  for  mandamus  or  habeds  corpus.^^ 
In  the  case  of  State  v.  Pierce  County,  10  Neb.,  476,  this 
section  was  nnder  consideration,  and  it  was  said: 
"Judges  of  the  district  courts  have  no  jurisdiction  in 
vacation  to  award  writs  of  mandamus.^^  In  1881,  what 
now  appears  as  section  57  of  the  same  chapter  was 
passed  by  the  legislature,  in  which  it  is  provided  that  a 
judge  of  the  district  court  may  act  at  chambers  at  any 
time  and  place  within  his  judicial  district,  and  while  so 
sitting  shall  have  the  power  "to  hear  and  determine 
application  for  writ  of  mandamtis.^^  This  court  constru- 
ing this  in  connection  with  the  provisions  of  section  648 
of  the  Code  of  Civil  Procedure  wherein  it  is  stated: 
"When  the  right  to  require  the  performance  of  the  act 
is  clear  and  it  is  apparent  that  no  valid  excuse  can  be 
given  for  not  performing  it,  a  peremptory  mandamus  may 
be  allowed  in  the  first  instance.  In  all  other  cases  the 
alternative  writ  must  first  be  issued,"  has  held  that  a 
judge  of  the  district  court  may  at  chambers  grant  or 
order  a  peremptory  writ  of  mandamus^  but  this  only  when 
the  right  is  clear  and  not  when  there  are  issues  of  fact 
for  trial.  {American  Water-Works  Co.  v.  StatCy  31  Neb., 
445;  Byi^um  v.  Peterson,  34  Neb.,  237.)  Under  the  rule 
enunciated  in  the  decisions  cited  the  judge  erred  in  hold- 
ing that  he  had  jurisdiction  to  try  this  cause  in  vacation 
at  chambers.  There  being  issues  of  fact,  the  cause 
should  have  been  tried  in  open  court  at  its  home  forum. 
As  a  branch  of  the  demand  that  the  cause  be  tried  in 
a  session  of  the  court  a  request  or  demand  for  trial  by 
jury  was  made.  The  denial  of  this  is  assigned  for  error. 
In  section  653  of  the  Code  of  Civil  Procedure  it  is  said  of 
proceedings  on  an  application  for  mandamus:  "No  other 
pleading  or  written  allegation  is  allowed  than  the  writ 
and  answer.  These  are  the  pleadings  in  the  case,  and 
have  the  same  effect  and  are  to  be  construed  and  may  be 
amended  in  the  same  manner  as  pleadings  in  a  civil 
action;  and  the  issues  thereby  joined  must  be  tried,  and 
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the  further  proceedings  thereon  had,  in  the  same  manner 
as  in  a  civil  action."     In  sections  279-281  it  is  provided: 

"Section  279.  A  trial  is  a  judicial  examination  of  the 
issues,  whether  of  law  or  of  fact,  in  an  action. 

"Sec.  280.  Issues  of  law  must  be  tried  by  the  court, 
unless  referred  as  provided  in  section  298.  Issues  of 
fact  arising  in  actions  for  the  recovery  of  money,  or  of 
specific  real  or  personal  property,  shall  be  tried  by  a 
jury,  unless  a  jury  trial  is  waived,  or  a  reference  be 
ordered  as  hereinafter  provided. 

"Sec.  281.  All  other  issues  of  fact  shall  be  tried  by  the 
court,  subject  to  its  power  to  order  any  issue  or  issues  to 
be  tried  by  a  jury,  or  referred  as  provided  in  this  Code.-' 

It  is  apparent  that  under  the  provisions  of  the  sections 
of  the  Code  quoted  the  trial  by  jury  in  the  present  action 
was  one  which  could  not  be  demanded  as  a  matter  of 
right;  hence  the  judge  did  not  err  in  his  ruling  relative 
to  the  demand  for  a  jury  trial.  The  provisions  of  these 
sections  of  the  Code  are  not  in  conflict  with  the  constitu- 
tional  provision  in  regard  to  right  of  trial  by  jury.  "The 
constitutional  provision  is  that  the  right  of  trial  by  jury 
shall  remain  inviolate  (Constitution,  art.  1,  sec.  6);  but 
this  does  not  mean  that  in  all  cases  a  party  has  a  right 
to  hfiCve  the  facts  determined  by  a  jury.  The  provision 
preserves  the  light  to  jury  trial  as  it  existed  when  it  was 
adopted,  but  it  does  not  create  or  extend  such  right." 
{Sliarmer  v.  Mcintosh^  43  Neb.,  509.) 

It  follows  from  the  conclusions  we  have  reached  that 
the  judgment  must  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

NoRVAL,  J.,  took  no  part  in  the  foregoing  decision. 
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Maby  F.  Bourkb,  appellant,  v.  Helen  E.  Falck, 

appellee. 

Filed  Dbcembeb  9, 1897.    No.  7645. 

Pleading:  Verification:  Evidence.  An  answer  verified  on  belid!  la 
not  substantive  evidence  of  the  allegations  of  facts  therein  set 
forth,  and  is  not  admissible  as  such  in  favor  of  the  pleading  party. 
If  so  received  in  evidence,  and  it  is  the  only  evidence  on  which  a 
judgment  in  the  cause  is  based,  the  judgment  will  be  reversed  as 
not  sustained  by  the  evidence. 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Ferguson,  J.    Reversed. 

Charles  A.  Goss,  for  appellant. 

Wharton  &  Bairdy  contra. 

Harrison,  J. 

The  appellant  herein  instituted  this  action  December 
3,  1892,  in  the  district  court  of  Douglas  county  to  fore- 
close a  real  estate  mortgage  given  by  Charles  Falck  and 
Helen  E.  Falck  to  secure  the  payment  of  a  promissory 
note  by  them  executed  and  delivered  to  appellant  of 
date  July  9, 1891.  Charles  Falck  did  not  appear.  Helen 
E.  Falck  answered  and  also  filed  an  amendment  to  her 
original  answer.  The  plea  was  of  her  coverture;  that 
as  the  wife  of  Charles  FAlck,  she  had  signed  the  notc^ 
and  mortgage;  that  they  were  not  given  with  reference* 
to  or  for  the  benefit  of  her  separate  estate,  and  thai 
she  received  none  of  the  proceeds  or  the  money  loaned, 
of  which  transaction  the  note  was  evidence;  nor  did  she 
derive  any  benefits  therefrom.  She  further  pleaded  that, 
at  the  time  of  the  execution  of  the  mortgage,  she  was 
the  owner  in  fee  of  the  real  estate  mortgaged  and  was 
then  occupying  it  as  a  homestead.  To  the  answer,  inclu- 
sive of  the  amendment,  a  reply  was  filed,  which  gen- 
erally denied  the  allegations  thereof  and  also  contained 
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some  affirmative  statements  in  regard  to  the  loan  which 
need  no  further  notice  at  this  time.     When  the  cause 
was  called  for  trial  there  was  no  appearance  on  the  part 
of  the  answering  defendant,  Helen  E.  Falck,  and  as  a 
result  of  the  proofs  introduced  on  behalf  of  the  appel- 
lant a  decree  of  foreclosure  was  entered,  one  of  the  find- 
ings as  set  forth  in  the  journal  entry  of  the  decree  being 
that  there  was  due  the  plaintiff  (appellant)  from  the 
defendants    Helen    E.    Falck    and   Charles    Falck   the 
amount  of  the  note  and  accrued  interest.     An  order  of 
sale  issued,  a  sale  was  made,  and  a  report  thereof  pre- 
sented to  the  court;    and,  after  the  application  of  the 
proceeds  of  the  sale  in  the  manner  ordered  by  the  court, 
a  motion  was  made  for  a  deficiency  judgment  in  favor 
of  appellant  in  the  amount  then  remaining  due  her  and 
unpaid.     Attorneys  for  Helen  E.  Falck  appeared  in  op- 
position to  this  motion,  and  as  evidence  of  the  facts 
therein  stated  offered  in  evidence  the  portion  of  the 
answer  of  Helen  E.  Falck,  which  was  entitled  "Amend- 
ment to  Answer  of  Helen  E.  Falck  to  the  Plaintiff's 
Petition."     This,  over  the  objection  of  appellant's  coun- 
sel, was  received  and  was  all  the  evidence  offered  or 
introduced  of  the  coverture  of  Helen  E.  Falck  or  any  of 
the  facts  set  up  in  her  plea.     On  this  evidence  the  trial 
court  based  a  denial  of  the  appellant's  motion  for  a  de- 
ficiency judgment  against  Helen  E.  Falck.     This  amend- 
ment to  the  answer  was  verified  on  belief  and  was  not 
substantive    evidence    of    the    matters    therein    stated. 
{Johnson  v.  First  Nat  Bank,  28  Neb.,  792.)     It  furnished 
no  basis  for  the  finding  ef  the  court.     The  finding  had 
no  evidence  to  support  it,  and  the  resultant  judgment  in 
favor  of  Helen  E.  Falck  must  be  reversed  and  the  cause 
remanded  for  further  proceedings. 

Reversed  and  remanded. 
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State  of  Nebraska,  ex  rbl.  William  J.  Broatch,  v. 

Prank  E.  Moorbs. 

Filed  Dbgbhbeb  9, 1897.    No.  9249. 

1.  Pleading:  Demurrer.    On  demurrer  judgment  should  go  against  the 

party  whose  pleading  was  first  defective  in  substance. 

2.  Office  of  Mayor.    The  office  of  mayor  of  a  city  of  the  metropolitan 

class  is  an  office  of  profit  and  trust  under  the  laws  of  this  state. 

3.  Title  to  Witness  Fees  in  Hands  of  Clerk.    Unclaimed  witness  fera 

and  costs  remaining  in  the  hands  of  the  clerk  of  the  district  court 
are  not  public  moneys;  and  the  legislation  of  this  state,  in  so  far  as 
it  attempts  to  divest  the  persons  for  whose  benefit  such  fees  and 
costs  are  paid  of  title  thereto,  is  unconstitutional  and  void. 

4.  Clerk  District  Court:  Fines  and  Penalties:  Constitutional  Law. 

A  clerk  of  the  district  oourt,  as  to  moneys  received  by  him  in  pay- 
ment of  fines  and  penalties  imposed  in  his  court,  is  a  collector  and 
custodian  of  public  money  within  the  meaning  of  section  2,  article 
14,  of  the  constitution.  Harbison,  J.,  and  Ibvinb  and  Raqan,  CO., 
dissenting. 

5.  Constitutional  Law:  Officers:   Default.    The  term  "default,"  as 

used  in  said  section  of  the  constitution,  implies  more  than  a  mere 
civil  liability.  There  must  exist  a  willful  omission  to  account  and 
pay  over,  with  a  corrupt  intention,  or  such  a  fiagrant  disregard  of 
duty  as  to  fairly  justify  the  Inference  that  his  conduct  was  willful 
and  corrupt.  Per  Norval,  J.;  Post,  O.  J.,  and  Ryan,  C,  concur- 
ring;  Rao  AN,  C,  dissenting. 

6.  Officers:  Bligibiltty.    The  word  "eligible"  relates  to  the  capacity  to 

be  elected  or  chosen  to  office,  as  well  as  to  hold  office.  Per  Nobval, 
J.,  and  Raqan,  C;    Post,  C.  J.,  and  Ryan,  C,  concurring. 

7.  Quo  Warranto:  Sufficiency  of  Information.    Held,  That  the  in- 

formation states  a  cause  of  action.  Habbison«  J.,  Ibyinb  and 
Rag  AN,  CO.,  dissenting. 


8. :  Answer.  The  answer  of  the  respondent  avers  sufficient  mat- 
ters. If  true,  to  constitute  a  defense.  Per  Norval,  J.;  Post,  C.  J., 
and  Ryan,  C,  concurring. 


Original  action  in  the  nature  of  quo  warrcmto  to  oust 
respondent  from  the  office  of  mayor  of  the  city  of  Omaha. 
Heard  on  general  demurrer  to  answer  of  respondent 
Demurrer  overruled. 
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The  opinion  by  Norval,  J.,  contains  a  statement  of 
the  issues. 

C.  C.  Wright,  J.  B.  Sheean,  and  Frank  T.  Ransom^  for 
relator: 

It  is  the  duty  of  a  clerk  of  the  district  court  to  pay 
within  ten  days,  without  demand,  to  the  county  treas- 
urer all  moneys  received  as  fines.  (Constitution,  art.  8, 
sec.  5;  Criminal  Code,  sees.  533,  534;  Compiled  Statutes, 
ch.  80,  art.  2,  sec.  2;  Hazelet  v.  Holt  County,  51  Neb.,  716.) 

The  word  "eligible"  as  used  in  the  Constitution  and 
in  chapter  26,  section  64,  Compiled  Statutes,  means 
"capable  of  being  elected,"  and  refers  to  the  time  of 
election,  and  not  to  the  time  of  entering  upon  the  dis- 
charge of  the  duties  of  the  office.  {State  v.  McMillen,  23 
Neb.,  385;  Thayer  v.  Boyd,  31  Neb.,  682;  Parker  v.  Smith, 
3  Minn.,  164;  Taylor  v.  Sullivan,  45  Minn.,  309;  Searcy  i\ 
Grow,  15  Cal.,  118;  State  v.  Clarke,  3  Nev.,  566.) 

Section  2,  article  14,  of  the  constitution,  providing 
that  a  person  who  is  in  default  as  collector  and  custodian 
of  public  money  or  property  shall  not  be  eligible  to  any 
office  of  trust  or  profit,  applies  to  the  office  of  mayor  of 
the  city  of  Omaha.  {Douf/las  County  v.  Timme,  32  Neb., 
272;  People  v.  Hvrlhut,  24  Mich.,  47;  Attorney  General 
V.  Common  Council,  70  N.  W.  Rep.  [Mich.],  450;  Moni- 
goniery  v.  State,  107  Ala.,  380;  Chambers  v.  Slate,  127  Ind., 
365;  Burch  v.  Hardwicke,  30  Grat.  [Va.],  24;  State  v. 
Valle,  41  Mo.,  29;  SMI  v.  Cousins,  77  Va.,  328.) 

Respondent  was  "in  default"  within  the  meaning  of 
the  constitution.  {Williams  v.  Stem,  5  Q.  B.  Div.  [Eng.], 
409.) 

Relator  may  test  the  title  of  respondent  to  the  office 
before  the  latter  has  been  convicted  of  an  offense. 
{Pucket  V.  Bean,  58  Tenn.,  600;  Brady  v.  Hotce,  50  Miss., 
607;  Hoskins  v.  Brantley,  57  Miss.,  814;  Taylor  v.  Gov- 
ernor, 1  Ark.,  21.) 

Mistake  or  ignorance  of  a  clerk  in  charging  and  col- 
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lectin^;  illegal  fees,  though  there  is  no  evil  intent,  is  not 
a  defense  to  an  action  for  the  penalty.  {Cobbey  r.  Burks^ 
11  Neb.,  157;  Phwnix  Ins.  Co.  v.  Bohman,  28  Neb.,  253.) 

Wharton  &  Baird  and  J.  J.  Boucher,  contra  : 

The  words  of  the  constitution,  "Any  office  of  trust  or 
profit  under  the  constitution  or  laws  of  this  state,"  are 
not  applicable  to  the  oflSce  of  mayor  of  the  city  of 
Omaha.  {Sarito  v.  State,  2  la.,  166;  Waldo  v.  Wallxice,  12 
Tnd.,  584;  Attorney  General  v.  Connors,  27  Fla.,  337;  State 
r.  Wilmington,  3  Harr.  [Del.],  294;  Britton  v.  Steber,  62 
Mo.,  370;  State  v.  McKee,  69  Mo.,  507;  State  v.  Smith,  35 
Xeb.,  13;  Respublica  r.  Dallas,  3  Yeates  [Pa.],  300;  Peopk 
r.  Henry,  62  Cal.,  557;  People  v.  Proomes,  34  CaL,  520; 
State  V.  Kirk,  44  Ind.,  401;  Mohan  v.  Jackson,  52  Ind.,  599; 
Dorsey  r.  Vaughan,  5  La.  Ann.,  155;  State  v.  Montgomery, 
25  La.  Ann.,  138;  State  v.  Taylor,  11  So.  Rep.  [La.],  132; 
^Carpenter  v.  People,  8  Colo.,  -129.) 

The  statutory  provisions  whereunder  it  is  claimed  to 
be  the  duty  of  the  clerk  of  the  district  court  to  pay  over, 
for  the  use  of  the  school  fund,  all  witness  fees  and  costs 
remaining  uncalled  for,  are  unconstitutional  and  void. 
(Kuntz  V.  Sumption,  117  Ind.,  1;  Atchison  &  N.  R.  Co.  v. 
Baty,  6  Neb.,  37;  Good  v.  Zerchcr,  12  O.,  368;  St.  Anthony 
Co.  V.  Greely,  11  Minn.,  321;  Baker  v.  KeUey,  11  Minn., 
480;  Marshall  v.  McDaniel,  12  Bush  [Ky.],  378;  Gilman 
r.  Tucker,  128  N.  Y.,  190;  Colon  v.  Lisk,  43  N.  Y.  Supp., 
364;  Cromtcell  v.  MacLean,  123  N.  Y.,  474;  Ames  v.  Port 
Huron  Boom  Co.,  11  Mich.,  139;  Rockwell  v.  Nearing,  35 
N.  Y.,  307;  Nynehamer  v.  People,  13  N.  Y.,  395;  Campbell 
r.  Evans,  45  N.  Y.,  356;  Cook  v.  Gregg,  46  N.  Y.,  439; 
Turner  v.  Althaus,  6  Neb.,  54;  Parsons  v.  R\issell,  11  Mich., 
113;  Yarden  v.  Mount,  78  Ky.,  86;  Chicago,  B.  &  Q.  R.  Co. 
r.  City  of  Chicago,  17  Sup.  Ct.  Kep.,  581;  Peterkin  v.  Inloes, 
4  Ind.,  175;  Scott  v.  Mcl\^eall,  14  Sup.  Ct.  Rep.,  1108; 
Hughes  v.  State,  41  Tex.,  19;  Groesbeck  v.  Seeley,  13  Mich., 
329;  McGavock  v.  City  of  Omaha,  40  Neb.,  75;  Denny  v. 
^fattoon,  2  Allen   [Mass.],  381;    Johnson  v.  Hudson,  96 
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Tenn.,  630;  Bank  of  Louisville  v.  Board  of  TrusteeSy  83  Ky., 
219.) 

References  as  to  question  of  default:  People  v.  Ham- 
ilton,  24  111.  App.,  613;  State  v.  Hastings,  37  Neb.,  97; 
State  V.  KountZy  12  Mo.  App.,  511;  State  v.  Hunnicuty  84 
Ark.,  564. 

NORVAL,  J. 

This  was  an  application  by  the  state,  on  the  relation 
of  William  J.  Broatch,  for  a  writ  of  quo  warranto  against 
Frank  E.  Moores  to  test  the  right  of  the  respondent  to 
hold  the  office  of  mayor  of  the  city  of  Omaha.  The 
averments  of  the  application  or  information,  so  far  as 
they  are  material  to  an  understanding  of  the  questions 
involved,  may  be  summarized  as  follows: 

1.  That  at  an  election  duly  lield  in  the  city  of  Omaha 
in  November,  1895,  relator,  being  qualified  and  eligible 
thereto  under  the  constitution  and  laws  of  the  state,  was 
elected  mayor  of  said  city  for  the  term  of  two  years 
commencing  on  the  first  Tuesday  in  January,  1896,  and 
until  his  successor  was  elected  and  qualified;  that  he 
duly  qualified  and  entered  upon  the  duties  of  the  office, 
and  has  since  discharged  the  functions  thereof. 

2.  That  under  and  by  virtue  of  an  act  of  the  legislature 
of  1897,  being  chapter  12rt,  Compiled  Statutes,  1897,  at 
an  election  held  in  said  city  on  the  20th  day  of  April  last, 
the  respondent  received  a  majority  of  the  votes  cast 
thereat  for  the  said  office  of  mayor,  and  the  canvassing 
board  declared  him  elected  for  the  term  of  three  years 
from  and  after  the  10th  day  of  May,  1897;  that  respond- 
ent thereupon  qualified  by  giving  the  bond,  and  taking 
and  subscribing  the  oath  of  office  as  required  by  said 
law,  and  claims  the  right,  authority,  and  power  to  exer- 
cise and  discharge  the  duties  of  mayor  of  said  city,  and 
is  usurping  and  invading  the  functions  of  said  office. 

3.  That  for  eight  years  ending  in  January,  1896,  re- 
spondent was  the  duly  elected,  qualified,  and  acting 
clerk  of  the  district  court  of  Douglas  county,  and  as 
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such  clerk,  during  said  period,  he  collected  and  received 
in  fines  and  penalties  imposed  by  said  court  upon  divers 
persons  aggregating  the  amount  of  f2,061.20,  which, 
prior  to  May  9,  1897,  he  had  failed  and  refused  to  ac- 
count for  and  pay  over  to  his  successor  in  office,  or  to 
the  county  treasurer,  but  applied  the  same  to  his  own 
use  and  benefit ;  that  on  said  day  respondent  paid  to  the 
county  treasurer  of  said  amount  the  sum  of  fl,818.83, 
but  has  neglected  and  refused  to  pay  at  any  time  the 
remaining  sum  of  |242.37. 

4.  That  respondent  as  such  clerk  collected  in  cases 
pending  or  disposed  of  in  said  court  certain  witness  fees 
aggregating  |7,283.35,  which  remained  in  his  hands  for 
six  months  uncalled  for,  and  likewise  collected  certain 
advance  fees  and  lower  court  costs  in  the  aggregate  sum 
of  12,363.45,  which  remained  in  his  hands  for  two  years 
after  the  payment  thereof  uncalled  for;  that  he  has 
failed,  neglected,  and  refused  to  pay  the  last  two 
amounts,  or  any  part  thereof,  to  his  successor  in  office, 
to  the  treasurer  of  Douglas  county,  or  to  any  other 
person,  but  has  converted  the  same  to  his  own  use; 
that  by  reason  of  the  facts  above  set  forth  respondent 
was  in  default  as  collector  and  custodian  of  public 
money,  which  rendered  him  ineligible  to  the  office  of 
mayor,  and  his  election  thereto  is  null  and  void,  and  that 
he  is  wrongfully  usurping  and  invading  said  office. 

5.  That  respondent  took  possession  of  the  office  of 
mayor  against  the  protest  of  the  relator,  and  that  the 
latter  has  not  abandoned  said  office  or  any  claim  thereto. 

The  answer  filed  to  the  information,  after  admitting 
the  election  and  qualification  of  the  relator  and  respond- 
ent, respectively,  to  the  office  of  mayor  as  above  set 
foith,  and  that  respondent  was  clerk  of  the  district  court 
of  Douglas  county  from  January,  1888,  to  January,  1896, 
denies  that  respondent  is  unlawfully  usurping  the  office 
of  mayor,  or  that  as  collector  and  custodian  of  public 
funds  he  was  in  default  or  is  ineligible  to  said  office; 
1  :ul  alleges,  substantially,  that  during  his  incumbencv 
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of  the  office  of  clerk  of  the  district  court  he  collected 
altogether,  in  fines  and  penalties,  the  sum  of  $6,027.56, 
and  has  paid  over  to  the  county  treasurer  the  entire 
amount  thereof;  that  it  was  his  bona  fide  intention  and 
purpose  at  all  times  to  pay  all  the  fines  and  penalties 
by  him  collected  within  a  reasonable  time  thereafter  to 
the  proper  officer,  and  accordingly  did,  from  time  to 
time,  pay  to  the  county  treasurer  amounts  aggregating 
the  sum  of  |4,208.73;  and  as  an  excuse  for  not  paying 
to  said  treasurer  before  the  expiration  of  respondent's 
term  as  clerk  of  the  district  court,  the  difference  between 
said  amounts,  to-wit,  the  sum  of  $1,818.83,  the  answer 
avers,  in  effect,  that  the  items  aggregating  the  sum  of 
1364  in  docket  7,  at  pages  115,  183,  185,  and  186,  were 
collected,  if  at  all,  by  respondent's  deputy  without  re- 
spondent's knowledge,  and  he  has  no  record  whatever  of 
said  money  other  than  unsigned  receipts  upon  the  docket 
in  the  handwriting  of  said  deputy,  and  is  of  the  opinion 
and  firmly  believes,  and  has  always  believed,  and  so 
alleges  the  fact  to  be,  that  he  never  received  said  sum 
or  any  part  thereof;  that  the  items  aggregating  the  sum 
of  $200  in  docket  32,  page  226,  were  paid  to  such  deputy 
during  a  serious  illness  of  respondent  in  the  month  of 
April,  1895,  the  same  being  the  last  year  of  his  term  of 
district  clerk;  that  his  attention  was  at  no  time  called 
to  said  sums,  nor  did  he  know  that  the  same,  or  any  part 
thereof,  had  ever  been  paid  into  his  office;  that  if  he  had 
known  of  same  being  paid  he  would  have  turned  the 
money  into  the  county  treasury;  that  as  to  the  sum  of 
$500,  being  payment  of  fine  as  shown  in  docket  46,  page 
232,  respondent  alleges  he  was  notified  by  the  proper 
officers  and  attorney  of  the  city  of  Omaha,  and  of  tho 
board  of  education,  not  to  pay  said  -fine  to  the  county 
treasurer,  but  to  hold  the  same  for  said  board,  and  was 
likewise  notified  by  the  county  attorney  of  Douglas 
county  not  to  pay  the  amount  of  said  fine  to  the  city 
treasurer,  but  to  hold  the  same  for  the  school  fund  of 
said  county,  and  in  pursuance  of  and  in  accordance  with 
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the  agreement  of  the  respective  attorneys  representing, 
and  authorized  to  represent,  the  said  county,  the  city  of 
Omaha,  and  the  board  of  education,  respondent  held 
said  money  until  about  the  9th  day  of  May,  1897,  when 
he  was  released  from  said  obligation  to  hold  said  fine 
or  to  pay  the  same  to  the  city  treasurer  by  the  attorney 
representing  said  city  and  board  of  education  in  said 
matter.  Whereupon  respondent  forthwith  paid  the  full 
amount  of  said  fine  to  the  county  treasurer,  as  he  was 
at  all  times  ready  and  willing  to  do,  but  for  the  conten- 
tions and  agreements  of  said  parties;  that  the  various 
other  items  of  fines  which  go  to  make  up  the  sum  of 
fl,818.83  were  paid  to  respondent  on  different  dates  in 
small  amounts,  none  larger  than  f  100,  which  were  re- 
ceipted for  by  him  upon  the  appearance  docket;  that 
from  time  to  time  he  made  report  to  the  county  com- 
missioners of  moneys  collected  by  him  for  the  county, 
and  paid  the  same  to  the  county  treasurer,  and  intended 
to  include  all  of  those  sums,  but  the  same  were  over- 
looked and  could  not  with  reasonable  diligence  have 
been  discovered  prior  to  about  the  date  of  the  payment 
thereof  to  the  county  treasurer;  that  during  the  last 
year  of  his  term  as  clerk  of  the  district  court  he  had 
constantly  in  his  employ  a  person  whom  he  supposed  to 
be  a  skilled  accountant,  whose  sole  duty  it  was  to  check 
up  all  the  dockets  and  records  of  said  office  and  report 
to  respondent  all  moneys  received  by  the  latter  for  the 
county  and  for  individuals,  which  had  not  theretofore 
been  paid  over;  that  during  said  year  respondent  made 
payments  of  various  sums  on  account  of  fines  as  re- 
ported by  accountant;  that  at  the  close  of  respondent's 
term  said  accountant  made  a  purported  final  tabulated 
report,  which,  upon  examination,  was  found  to  be  so 
imperfect,  in(*()rrect,  and  unreliable  that  it  was  put  aside 
as  worthless,  and  a  second  accountant  was  engaged  to 
prepare  a  correct  statement;  that  in  accordance  with 
his  report  respondent,  on  the  9th  day  of  May,  1897,  paid 
to  said  treasurer  said  sum  of  |1,818.83,  which  included 
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all  the  fines  collected  and  not  paid  over  during  his  said 
term;  that  the  duties  of  clerk  of  the  district  court  re- 
quired the  keeping  of  a  large  number  of  accounts 
and  extensive  records,  the  handling  of  large  sums  of 
money,  and  press  of  business  caused  the  said  items  to 
be  overlooked;  that  respondent  has  had  at  all  times  the 
necessary  funds,  and  has  been  ready,  willing,  and  able 
to  pay  over  to  the  county  treasurer  said  moneys,  and  did 
pay  the  same  as  rapidly  as  the  same  could  be  ascertained. 
Denies  that  at  any  time  he  willfully,  knowingly,  or  un- 
lawfully withheld  any  part  of  said  funds  or  converted 
the  same  to  his  own  use.  The  answer  admits  the  collec- 
tion and  retention  of  certain  unclaimed  witness  fees  and 
costs,  and  avers  as  a  justification  for  his  failure  to  turn 
the  same  into  the  treasury  of  the  county  that  the  law 
requiring  such  payment  to  be  made  is  unconstitutional 
and  void.  To  the  answer  a  general  demurrer  has  been 
interposed  by  relator,  and  the  cause  has  been  submitted 
for  determination.. 

The  respondent  insists  that  the  information  does  not 
state  sufficient  facts  to  authorize  the  issuance  of  a  writ 
of  ouster  against  him,  which  proposition  we  are  called 
upon  to  consider,  since  it  is  a  well  settled  rule  of  plead- 
ing in  this  state  that  a  demurrer  to  an  answer  searches 
the  entire  record,  and  judgment  should  go  against  the 
party  whose  pleading  was  first  defective  in  substance. 
(Hower  v.  Aultmaiiy  27  Neb.,  251;  Oakley  v.  Valley  County^ 
40  Neb.,  400;  Hawthorne  v.  State,  45  Neb.,  871;  West 
Point  Wate7^-Powcr  d  Land  Improvement  Co.  v.  State^  49 
Neb.,  223.)  Under  and  by  virtue  of  section  11,  chapter 
12a,  Compiled  Statutes,  1895,  a  person  elected  mayor  of 
a  city  of  the  metropolitan  class  is  entitled  to  the  office 
during  the  term  for  which  he  was  chosen,  "and  until  his 

• 

successor  shall  be  elected  and  qualified."  Substantially 
the  same  provision  is  contained  in  chapter  10,  Laws, 
1897.  The  relator  contends  that  under  section  2,  article 
14,  of  the  state  constitution,  respondent  was  ineligible  to 
the  office  of  mayor  of  the  city  of  Omaha,  and  hence  his 
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election  was  void,  and  that  by  force  of  the  statutes 
relator  is  entitled  to  hold  over,  by  reason  of  the  non- 
election  of  a  successor,  and  to  discharge  the  duties  and 
receive  the  emoluments  of  said  office.  Said  section  of 
the  constitution  declares:  "Any  person  who  is  in  default 
as  collector  and  custodian  of  public  money  or  property 
shall  not  be  eligible  to  any  office  of  trust  or  profit  under 
the  constitution  or  laws  of  this  state;  nor  shall  any 
person  convicted  of  felony  be  eligible  to  office  unless  he 
shall  have  been  restored  to  civil  rights."  It  is  strenu- 
ously urged  by  respondent  that  the  inhibition  against 
holding  office  contained  in  the  first  clause  of  the  fore- 
going provision  is  not  applicable  to  the  office  of  mayor 
of  the  city  of  Omaha  for  the  reason  such  position  is  not 
an  office  of  trust  or  profit  under  the  constitution  or  laws 
of  the  state.  It  is  perfectly  plain  -that  the  argument 
adduced  in  support  of  this  contention  is  fallacious.  It 
is  true  the  office  of  mayor  is  not  created  by  the  constitu- 
tion, and  it  is  likewise  obvious  that  the  section  of  that 
instrument  already  quoted  does  not  confine  the  disquali- 
fication from  holding  office  to  constitutional  officers 
alone,  but  such  inhibition  extends  as  well  to  every  office 
of  profit  and  trust  created  by  the  state  legislature.  That 
the  office  of  mayor  of  the  city  of  Omaha  is  one  of  profit 
and  trust  there  is  no  room  to  doubt.  By  law  such  officer 
is  given  a  salary  of  $2,500  per  annum,  a  sum  equal  to 
that  received  by  a  single  judge  of  this  court,  besides  he 
ifei  authorized  to  receive  an  additional  compensation  of 
$800  as  ex  officio  member  and  chairman  of  the  board  of 
fire  and  police  commissioners  of  the  city.  The  salary 
attached  to  the  office,  in  connection  with  the  numerous 
important  duties  and  powers  which  the  law  confers  upon 
the^  mayor  of  such  city,  unquestionably  constitutes  the 
mayoralty  an  office  of  trust  and  profit.  Such  office  is  not 
created  by  federal  law,  or  any  municipal  ordinance,  but 
was  established  and  brought  into  existence  solely  by  an 
act  of  the  state  legislature,  which  declares  the  term  of 
office,  designates  the  amount  of  salary,  and  prescribes 
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the  powers  and  duties  of  the  position.  Giving  the  lan- 
guage of  the  constitution  its  plain  and  ordinary  mean- 
ing, it  is  very  clear  that  the  office  of  mayor  of  the  city  of 
Omaha  is  an  office  of  profit  and  trust  under  the  laws  of 
the  state. 

But  the  contention  of  respondent,  if  we  correctly 
understand  his  counsel,  is  that  the  constitutional  pro- 
vision invoked  by  relator  embraces  merely  state  officers 
or  "offices  under  the  state.''  To  so  construe  the  funda- 
mental law  is  to  ignore  not  only  the  grammatical  con- 
struction of  the  language  used  by  the  framers,  but  as 
well  the  plain  and  ordinary  signification  of  the  words. 
The  office  of  mayor  of  the  city  of  Omaha  is  an  office 
under  the  state.  The  duties  of  such  officer  are  not 
merely  municipal,  but  the  law  creating  the  position  has 
imposed  upon  him  many  duties  and  functions  which 
pertain  to  state  affairs,  and  the  enforcement  of  the  gen- 
eral laws  of  the  commonwealth,  many  instances  of  which 
are  pointed  out  on  page  10  of  relator's  brief,  such  as  the 
mayor  is  made  conservator  of  the  peace,  has  the  power 
to  issue  a  posse  camitatiis,  to  order  the  suppression  of  riots 
and  breaches  of  the  peace,  to  remit  fines  and  costs  im- 
posed by  the  police  judge  for  offenses  arising  under  the 
laws  of  the  state,  and,  in  cases  of  urgency  or  necessity, 
to  exercise  the  functions  of  an  examining  or  commit- 
ting magistrate.  Such  powers  derived  from  a  positive 
state  statute,  although  also  clothed  with  municipal  func- 
tions, constitute  the  office  of  mayor  of  a  metropolitan 
city  an  office  under  the  state.  An  able  and  exhaustive 
opinion  upon  the  question  was  recently  rendered  by  the 
supreme  court  of  Michigan  in  Attorney  General  v.  Common 
Council,  70  N.  W.  Rep.  [Mich.],  450,  where,  after  a  review 
of  the  authorities  upon  the  subject,  it  was  held  that  the 
office  of  mayor  of  the  city  of  Detroit  is  an  office  under 
the  state,  within  section  15,  article  5,  of  the  constitution, 
which  declares:  "No  member  of  congress,  nor  any  other 
person  holding  office  under  the  United  States  or  this 
state,  shall  execute  the  (iflice  of  governor."     To  the  same 
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purport  are  Montgomery  v.  State,  107  Ala.,  372;  Shelby  r. 
Alcorn,  36  Miss.^  273;  State  v.  Valle,  41  Mo.,  31;  State  v. 
Stanley,  66  N.  Car.,  59;  Ogden  v.  Raymond,  22  Conn.,  379; 
Chambers  v.  State,  127  Ind.,  365;  Burch  v.  Hardwickc,  30 
Gratt.  [Va.],  24.  Many  other  authorities  might  be 
added  in  line  with  those  cited  if  it  were  deemed  neces- 
saiy.  There  are  likewise  decisions  which  seemingly  lay 
down  a  contrary  doctrine;  some  of  them  are  mentioned 
in  the  brief  of  respondent. 

A  mere  reading  of  section  2,  article  14,  of  the  consti- 
tution, in  connection  with  the  act  creating  metropolitan 
cities,  leaves  no  doubt  that  the  oflSce  of  mayor  of  the 
city  of  Omaha  is  an  office  under  the  laws  of  the  state, 
since  the  officer  derives  his  powers  solely  from,  and  exer- 
cises them  in  obedience  to,  a  state  statute,  which  imposes 
duties  upon  such  officer  in  relation  to  state  affairs,  as 
contradistinguishable  from  municipal  functions.  The 
inhibition  against  holding  public  office  contained  in  the 
first  clause  of  the  section  of  the  constitution  under  con- 
sideration extends  to  "any  person  who  is  in  default  as 
collector  and  custodian  of  public  money  and  propei-ty." 
The  question  arises  whether  the  respondent,  under  this 
provision,  was  disqualified  from  being  elected  to,  or  hold- 
ing the  office  of,  mayor.  The  information  charges,  and 
the  answer  admits  to  be  true,  that  as  clerk  of  the  dis- 
trict court  he  received  certain  moneys  in  payment  of 
witness  fees,  advanced  and  lower  court  costs,  which  he 
has  failed  to  pay  over  to  his  successor  in  office  or  the 
county  treasurer,  although  the  same  remained  uncalled 
for  in  his  hands  for  more  tlian  two  years  from  such  pay- 
ment. Relator  insists  that  it  was  the  duty  of  the  respon- 
dent to  pay  to  the  county  treasurer  all  such  unclaimed 
fees  and  costs,  and  this  contention  is  predicated  upon 
plain  and  positive  statutory  requirements.  By  section 
39,  chapter  28,  Compiled  Statutes,  it  is  made  the  duty  of 
each  clerk  of  the  district  court,  county  judge,  and  justice' 
of  the  peace  to  report  to  the  county  commissioners  of 
the  respective  counties  quarterly  all  witness  fees  which 
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have  been  received  in  their,  or  either  of  their,  hands 
uncalled  for  by  the  parties.thereto  for  the  period  of  six 
months  after  the  same  have  been  paid;  and  within 
twenty  days  after  the  filing  of  such  report  the  county 
commissioners  are  required  to  publish  a  notice  thereof 
for  two  weeks  in  a  weekly  newspaper  of  general  circula- 
tion published  in  the  county.  Section  40  declares:  "All 
fees  remaining  in  the  hands  of  such  district  clerk,  county 
judge,  or  justice  of  the  peace  for  the  period  of  six  months 
after  the  same  has  been  reported  by  them  to  the  county 
commissioners  shall  be  paid  over  to  the  treasurer  of  the 
county,  who  shall  receipt  in  duplicate  for  the  same,  one 
of  which  receipts  shall  be  filed  with  the  county  clerk, 
and  all  such  fees  shall  be  credited  to  the  common  school 
fund  of  the  county."  Section  1,  article  2,  chapter  80, 
Compiled  Statutes,  provides:  "That  all  unclaimed  fees 
and  costs  which  have  been  paid  and  not  demanded  for 
two  years  shall  be  paid  in  by  the  justice  or  clerk  of  any 
court  under  whose  control  such  unclaimed  fees  and  costs 
may  be  to  the  school  fund  of  the  respective  county  where 
such  money  belongs."  Under  the  provisions  of  the  fore- 
going sections,  if  they  are  valid  and  binding,  it  was  the 
bounden  duty  of  the  respondent  to  pay  to  the  county 
treasurer  all  unclaimed  witness  fees  and  costs  in  his 
hands  for  the  benefit  of  the  school  fund.  It  is  argued 
that  said  sections  of  the  statute  are  inimical  to  sections 
3  and  21  of  article  1  of  the  constitution,  which  are  as 
follows: 

"Section  3.  No  person  shall  be  deprived  of  life,  liberty, 
or  property  withoi^t  due  process  of  law. 

"Section  21.  The  property  of  no  person  shall  be  taken 
or  damaged  for  public  use  without  just  compensation 
therefor." 

That  the  unclaimed  witness  fees  and  costs  retained  by 
the  respondent  are  property,  in  a  legal  and  constitu- 
tional sense,  every  one  must  admit,  and  the  fundamental 
law,  therefore,  forbids  that  the  witness  or  person  for 
whose  benefit  such  fees  and  costs  were  paid  shall  be 
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deprived  of  his  right  to  the  same  except  by  due  process 
of  law,  or  that  such  fees  or  costs  should  be  appropriated 
by  the  public  without  adequate  compensation  therefor 
being  made.  The  legislature,  in  violation  of  the  fore- 
going provisions  of  the  Bill  of  Rights,  has  arbitrarily, 
without  a  hearing,  or  the  making  of  any  provision  for 
one,  and  without  any  remuneration  whatever,  attempted 
to  appropriate  all  unclaimed  witness  fees  and  costs  to 
the  support  of  the  common  schools.  This  cannot  be 
lawfully  done,  no  more  than  the  legislature  could  by 
statute  require  the  payment  into  the  county  treasury, 
for  the  use  of  the  school  fund,  all  moneys  received  by 
the  clerk  of  the  district  court  upon  judgments  which 
have  not  been  demanded  of  such  clerk  within  a  specified 
period,  and  no  person  would  have  the  temerity  to  con- 
tend that  such  a  law  would  be  valid.  The  statute  before 
us  might  be  upheld  had  it  merely  made  provision  for 
the  payment  into  the  county  treasury  for  safe-keeping 
the  unclaimed  fees  and  costs  until  such  time  as  the  same 
shall  be  demanded  by  the  parties  to  whom  the  same  are 
due.  But  no  provision  whatever  is  made  in  the  law  for 
the  recovery  of  the  funds  by  the  person  entitled  thereto. 
The  legislature  has  attempted,  in  violation  of  the  consti- 
tution, to  appropriate  to  the  use  of  the  public  without 
compensation  all  unclaimed  costs  and  fees.  Such  legis- 
lation is  clearly  obnoxious  to  sections  3  and  21  of  the 
bill  of  rights,  and  therefore  is  unconstitutional  and 
void.  This  conclusion  is  sustained  by  the  principle 
underlying  the  following  authorities,  and  no  case  sus- 
taining a  contrary  doctrine  has  come  under  the  observa- 
tion of  the  writer.  {Turner  v.  Althuus,  6  Neb.,  54;  John- 
son V,  Hudson,  96  Tenn.,  630;  Bank  of  Louisville  v.  Board 
of  Trustees  of  Public  Schools,  83  Ky.,  219;  Varden  v.  Mount, 
78  Ky.,  86;  Marshall  v.  McDaniel,  12  Bush  [Ky.],  378;* 
Oilman  v.  Tuclrr,  128  N.  Y.,  190;  Ames  v.  Port  Huron  Ijog 
Driving  d  Booming  Co.,  11  Mich.,  139;  R^ckicell  r.  Nearing, 
35  N.  Y.,  302.)  The  legislation  in  question  being  invalid, 
the  moneys  received  by  the  respondent  on  account  of 
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fees  and  costs  are  not  public  funds,  and  he  was  not 
required  to  pay  the  same  to  the  treasurer  of  Douglas 
county.  Had  he  done  so,  it  would  not  have  exonerated 
him  from  personal  liability  to  pay  the  same  to  the  vari- 
ous witnesses  or  persons  lawfully  entitled  thereto.  The 
failure  of  the  respondent  to  pay  to  the  county  the  un- 
claimed fees  and  costs  did  not  render  hira  ineligible  to 
the  office  of  mayor. 

In  the  foregoing  discussion  we  have  not  overlooked 
sections  28  and  29,  chapter  28,  Compiled  Statutes.  They 
authorize  the  taxation  as  costs  of  a  jury  fee  of  |6  in  each 
case  of  a  conviction  in  a  criminal  prosecution,  and  in 
civil  cases  a  jury  fee  of  $5,  and  a  fee  of  ?1  for  each  trial 
by  the  court,  and  all  of  which  items  of  costs,  when  col- 
lected, are  required  to  be  paid  into  the  county  treasury 
for  the  use  of  the  county.  Unquestionably  costs  taxed 
and  collected  under  the  provisions  of  said  sections  are 
public  moneys  within  the  purview  of  the  constitution. 
But  those  sections  have  no  application  here,  inasmuch 
as  the  information  does  not  allege  that  the  respondent 
has  collected  and  retained  any.  funds  whatever  on  ac- 
count of  jury  or  trial  fees,  while,  on  the  other  hand,  it  is 
specifically  charged  that  certain  unclaimed  witness  fees, 
advanced  and  lower  court  costs  have  been  received  by. 
the  respondent  and  converted  to  his  own  use.  Whether 
a  clerk  of  the  district  court,  as  to  fines  received  by  him 
in  satisfaction  of  sentences  imposed  in  his  court,  is  a 
collector  and  custodian  of  public  money  in  a  constitu- 
tional sense  is  not  raised  in  the  answer  of  the  respondent, 
nor  discussed  in  the  briefs,  hence  we  would  be  justified 
in  ignoring  the  question  at  this  time,  but  we  shall  not 
do  so.  The  word  "collector"  is  defined  in  the  Standard 
Dictionary  as  "an  official  who  collects  or  receives  taxes, 
duties,  or  other  public  revenues."  To  constitute  an 
official  a  collector  he  need  not  possess  the  power  to  en- 
force payment  by  legal  process.  It  is  sufficient  if  he  is 
authorized  by  law  to  receive  the  money  for  and  on  behalf 
of  the  public.     A  "collector  and  custodian,"  within  the 
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meaning  of  the  section  of  the  constitution  under  con- 
sideration, embraces  every  person  who  is  given  the  legal 
power  to  collect,  demand,  or  receive  taxes  or  other  public 
dues  or  moneys,  and  retain  the  same  in  his  possession  for 
any  time  however  sliort  or  long.     And  this  definition  is 
sufficiently  comprehensive  to  include  the  clerk  of  the 
district  court  as  to  moneys  paid  him  on  account  of  fines. 
This  court  has  held,  independent  of  any  statutorj'  provi- 
sion, that  a  clerk  of  the  district  court  is  authorized  to 
receive  moneys  upon  a  judgment  in  his  office,  and  that 
a  payment  to   him   will   bind  the  judgment  creditor. 
(McDonald  v.  Alkins,  13  Neb.,  568;  Moore  v.  Boyer,  52  Xeb., 
446.)     By  section  533  of  the  Criminal  Code  all  moneys 
due  upon  any  judgment  for  fines,   costs,   or  forfeited 
recognizance  are  required  to  be  paid  to  the  magistrate 
or  clerk  of  the  court  where  the  judgment  is  rendered. 
And  the  next  section  requires  that  such  magistrate  or 
clerk  of  court  shall  pay  such  money  to  the  county  treas- 
urer, except  as  otherwise  expressly  provided,  within  ten 
days  from  the  time  of  receiving  the  same.    All  fines  and 
penalties  imposed  under  the  general  laws  of  the  state, 
by  section  5,  article  8,  of  the  constitution,  are  declared 
to  belong  to  the  county  school  fund,  and  are  required 
to  be  paid  to  the  county  where  the  same  were  imposed. 
That  the  fines  and  penalties  collected  by  the  respondent 
were  and  are  public  moneys  cannot  be  successfully  dis- 
puted, and  it  is  just  as  plain  that  it  was  his  duty  to 
receive  and  pay  the  same  over  to  the  proper  officer.     He 
was  a  collector  of  the  money  in  a  constitutional  sense, 
and  when  he  received  it  he  was  the  legal   custodian 
thereof,  at  least  for  the  period  of  ten  days,  in  case  he 
desired  to  retain  possession  of  the  money  for  that  length 
of  time.     It  was  the  intention  of  the  framers  of  the  con- 
stitution, and  it  is  with  sufficient  clearness  so  expressed 
in  the  instrument,  that  every  person  who  by  virtue  of 
law  collects  or  receives  public  funds  of  whatever  char- 
acter and  make  s  default  in  paying  the  same  over  to  the 
proper   authorities   should   be   ineligible  to   any   office 
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created  by  the  constitution  or  statutes  of  this  state.  The 
f>rovision  is  a  wholesome  one,  and  should  be  enforced 
in  no  captious  spirit. 

The  information  discloses  that  the  respondent  as  clerk 
of  the  district  court  collected  and  received  in  fines  and 
penalties,  which  he  retained  in  his  hands  for  more  than 
one  year  after  his  term  of  said  office  expired,  and  had 
failed  to  pay  the  same  to  the  officer  entitled  thereto  at 
the  date  of  his  election  as  mayor,  the  sum  of  $2,061.20, 
and  that  $242.37  of  said  amount  yet  remains  unpaid, 
and  has  been  by  the  respondent  converted  to  his  own 
use.  The  information  therefore  shows  that  he  is  at  this 
time  in  default  as  collector  and  custodian  of  public  funds, 
at  least  to  the  amount  last  named,  and  if  the  matters 
pleaded  therein  are  true,  he  is  ineligible  to  the  office  of 
mayor  of  the  city  of  Omaha.  This  much  as  regards  the 
sufficiency  of  the  information.  It  states  a  cause  of 
action. 

It  remains  to  be  seen  whether  the  facts  set  up  in  the 
answer  relating  to  the  moneys  received  by  the  respondent 
from  fines  and  penalties  constitute  a  defense  to  this  pro- 
ceeding. It  avers  that  every  dollar  received  by  him  from 
that  source  has  been  fully  accounted  for  and  paid  over 
to  the  county  treasurer,  and  all  excepting  the  sum  of 
$1,818.83  was  so  paid  prior  to  respondent's  election  as 
mayor,  and  the  last  named  amount  was  paid  by  him 
before  entering  into  the  duties  of  said  office.  If  the  term 
"eligible,"  as  used  in  section  2,  article  14,  of  the  constitu- 
tion, refers  alone  to  the  capacity  to  hold,  and  not  to  be 
elected  and  chosen  to,  an  office,  it  is  obvious  that  re- 
spondent does  not  come  within  the  inhibition  of  said 
provision  of  the  constitution.  But  respondent  has  not 
contended  that  if  he  was  a  defaulter  at  the  time  of  his 
election  he  is  eligible  to  hold  the  office  in  question, 
though  all  arrears  were  paid  before  he  assumed  the 
duties  of  mayor.  Doubtless,  the  reason  he  has  made  no 
such  contention  here  is  that  he  regarded  the  question 
foreclosed  against  him  by  the  decisions  in  State  v.  McMil- 
54 
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Zen,  23  Neb.,  385;  State  v.  Boyd,  31  Neb.,  682.  In  each  of 
those  oases  it  was  ruled  that  the  word  "eligible"  referred 
to  the  time  of  election,  and  not  to  the  period  of  entering 
upon  the  office.  Perhaps  those  decisions  may  be  ex- 
plained away  and  distinguished  upon  the  ground  that 
they  were  based  upon  provisions  unlike  the  section  of 
the  constitution  now  under  consideration;  but  to  hold 
that  the  disqualification  has  reference  alone  to  the  time 
of  assuming  the  duties  of  public  office  is  to  disregard  the 
etymology  of  the  word  "eligible."  The  definition  given 
it  in  the  Standard  Dictionary  is  "Capable  of  being 
chosen;  qualified  for  selection  or  election.  Fit  for  or 
M'^orthy  of  choice  or  adoption."  The  word  is  similarly 
defined  in  the  Century  and  other  dictionaries.  The  term 
"eligible,"  as  employed  in  the  constitution,  should  be 
given  its  plain  and  ordinary  signification,  and  when  so 
construed  there  is  no  escaping  the  conclusion  that  it 
means  capable  of  being  elected  or  chosen.  Neither  the 
framers  of  the  constitution,  nor  the  people  in  adopting 
it,  intended  to  permit  a  person  to  be  elected  to  a  public 
office  who,  at  the  time,  was  disqualified  from  entering 
upon  the  duties  thereof,  and  run  the  risk  of  the  removal 
of  the  disability  between  the  day  of  election  and  the  com- 
mencement of  the  official  term.  One  who  is  in  default 
as  collector  and  custodian  of  public  money  or  pi-operty 
is  disqualified  from  being  legally  elected  to  any  office  of 
profit  or  trust  under  the  constitution  or  laws  of  the 
state.  This  is  the  plain  and  natural  construction  of  the 
language  of  the  constitution.  These  views  find  abun- 
dant support  in  the  authorities.  (See  Territory  t\  i^mithy 
3  Minn.,  240;  Taylor  v.  Sullivan,  45  Minn.,  309;  State  v. 
Clarke,  3  Nov.,  566;  Searcy  v.  Grow,  15  Cal.,  117;  People 
V.  Leonard,  73  Cal.,  230;  Drew  r.  Rogers,  34  Pac.  Rep. 
[Cal.],  1081;  In  re  Corliss,  11  R.  I.,  638;  Carson  v.  Mo 
Phetridge,  15  Ind.,  327;  Jeffnes  v.  Rowe,  63  Ind.,  592;  HUl 
V.  Territory,  7  Pac.  Rep.  [Wash.],  63.)  There  is  a  divi- 
sion in  the  authorities  upon  the  subject,  but  the  ones 
cited  above  and  those  in  line  therewith,  are  believed  to 
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be  sustained  by  the  better  logic.  If  respondent  were  in 
default  at  the  time  of  his  election  as  mayor,  his  disability 
to  hold  the  office  was  not  removed  merely  by  the  subse- 
quent payment  of  the  money  into  the  county  treasury. 
The  sufficiency  of  the  answer  therefore,  to  a  considerable 
extent,  must  depend  upon  the  construction  that  shall  be 
placed  upon  the  word  "default"  employed  in  said  section 
2,  article  14,  of  the  constitution.  More  than  one  defini- 
tion is  given  the  word  "default"  in  the  dictionaries. 
Thus,  in  the  Standard  it  is  defined  as  "1.  A  failure  in 
the  performance  or  fulfillment  of  an  obligation;  neglect 
or  omission  of  a  legal  requirement.  *  ♦  ♦  3.  A 
wrong  action;  fault;  transgression."  While  in  Ander- 
son's Law  Dictionary  the  same  word  is  defined  as  "Some- 
thing wrongful;  some  omission  to  do  that  which  ought 
to  have  been  done.  Nonperformance  of  a  duty;  as,  the 
nonpayment  of  money  due."  And  the  same  authority 
gives  this  definition  to  the  word  "defaulter":  "One  whose 
peculations  have  brought  him  within  the  cognizance  of 
the  law,  to  the  extent,  at  least,  of  excluding  him  from  a 
public  trust." 

Counsel  for  relator  argued  that  the  mere  failure  of  the 
respondent  to  pay  money  at  the  time  required  by  law 
constituted  a  default,  whatever  may  have  been  the  rea- 
sons for  nonpayment.  In  one  sense  this  is  true.  Good 
motives,  intentions,  or  purposes  most  certainly  would 
not  exonerate  him  from  a  civil  liability  on  his  bond. 
But  that  is  not  the  test  to  be  applied  here.  The  pro- 
vision of  the  constitution  is  penal  in  its  nature,  and  it 
was  not  intended  by  the  framers  thereof  that  a  per- 
son should  be  disqualified  from  holding  a  public  office 
merely  because  he  might,  through  no  fault  of  his  own, 
be  liable  in  a  civil  action  as  a  collector  and  custodian 
of  public  funds.  To  render  one  ineligible  there  must 
have  existed  such  willful  conduct,  omission  of  duty,  or 
wrongful  action,  that  the  intent  to  misappropriate 
money  or  property  belonging  to  the  public  is  fairly  infer- 
able therefrom.     If  a  civil  liability  is  the  crucial  cri- 
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terion  to  be  applied  here,  then  every  county  treasurer 
comes  within  the  inhibition  of  the  constitution  who  has 
failed  to  pay  over  public  money  of  which  he  has  been 
robbed,  or  which  while  in  his  hands  was  destroyed  by 
fire,  or  who  failed  to  pay  to  his  successor  the  true 
amount  with  which  he  was  chargeable  on  account  of 
an  error  or  mistake  accidently  made  by  his  deputy  in 
adding  a  column  of  figures.  In  each  of  the  supposed 
cases  the  treasurer  would  be  liable  in  a  civil  action  for 
the  monev,  but  that  would  not  necessarilv  render  him  in 
default  in  a  constitutional  sense.  "In  the  constitutional 
disqualification  to  hold  office  is  the  idea  not  only  of  debt, 
but  with  default  with  dishonor — not  only  that  the  col- 
lector owes,  but  that  he  owes  the  money  collected  and 
in  his  hands — not  only  that  he  is  a  debtor,  but  defaulter. 
•  *  •  The  evident  object  and  dominant  idea  of  the 
framers  of  the  Constitution  was  to  exclude  from  office 
defaulting  tax  collectors  and  other  public  functionaries; 
they  had  no  purpose  or  intention  of  making  the  eligi- 
bility of  the  citizen  to  hold  office  depend  upon  mere  pe- 
cuniary liability  to  the  state."  {State  v.  Sheriff,  45  La. 
Ann.,  163.) 

In  State  v,  Kmmtze,  12  Mo.  A  pp.,  511,  the  defendant  was 
convicted  of  the  offense  of  publishing  a  libel  in  these 
words:  "Captain  John  was  elected  harbor-master  of  St. 
Louis,  and  could  not  qualify  because  he  was  a  defaulter." 
The  court,  in  the  opinion,  used  the  following  apposite 
language:  "It  is  objected  that  the  word  'defaulter'  has 
many  meanings  which  impute  nothing  criminal,  and 
that,  therefore,  the  indictment  is  defective  in  not  show- 
ing, by  innuendo  or  otherwise,  that  the  word  was  used 
and  understood  in  a  sense  implying  crime.  There  are 
many  words  in  our  language  which  may  convey  crime, 
or  something  very  different,  according  to  the  connection 
in  which  they  appear.  'You  have  stolen  my  heart;'  im- 
plies nothing  more  than  a  certain  ascendency  acquired 
over  the  speaker's  aflfections,  while,  'You  have  stolen  my 
purse;'   as  clearly  imputes  a  larceny.     When  the  term 
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defaulter  is  employed  to  explain  a  disqualification  for 
holding  a  public  office,  but  one  meaning  ca,n  attach  to 
it  in  the  minds  of  all  persons  of  ordinary  intelligence, 
who  have  a  common  familiarity  with  the  English  lan- 
guage and  its  most  popular  idioms.  No  one  will  natu- 
rally connect  it  with  a  mere  delinquency  as  to  minor 
social  obligations,  or  the  payment  of  ordinary  debts. 
The  universal  application  of  the  word  in  that  connec- 
tion is  matter  for  judicial  notice.  It  describes  one  whose 
peculations  have  brought  him  within  the  cognizance  of 
the  law,  to  the  extent,  at  least,  of  excluding  him  from 
a  public  trust.  So  to  describe  a  citizen  w^ho  is  free  from 
that  stigma,  is  libelous." 

People  V.  Hamiltmi,  24  111.  App.,  609,  is  quite  in  point 
here.  That  was  an  information  in  the  nature  of  quo 
warranto  to  test  the  right  of  the  respondents  Hamilton 
and  Grogan,  respectively,  to  hold  the  office  of  trustee  of 
the  village  of  Ashland.  Each  at  the  time  of  his  election 
owed  a  village  tax,  which  fact  it  was  claimed  constituted 
a  disqualification  to  hold  the  office,  under  a  statute  pro- 
viding that  "no  person  shall  be  eligible  to  the  office  of 
Alderman  unless  *  *  *;  nor  shall  he  be  eligible  if  he 
is  in  arrears  in  the  payment  of  any  tax  or  liability  to  the 
city."  Hamilton  paid  $1.44,  the  amount  of  his  tax,  after 
his  election  and  before  assuming  the  duties  of  the  office. 
Grogan  owed  the  sum  of  44  cents  for  village  tax,  which 
was  not  paid  until  after  he  had  entered  upon  the  office. 
Prior  to  his  election,  however,  he  wrote  to  the  sheriff,  as 
tax  collector  of  the  county,  requesting  the  amount  of  his 
taxes,  who  in  reply  sent  a  statement  which  did  not  in- 
clude said  44  cents  for  taxes  on  personal  property. 
Grogan  paid  the  sum  stated  by  the  sheriff  prior  to  the 
election,  and  was  unaware  of  the  amount  of  said  per- 
sonal tax  before  election  else  he  would  have  paid  it 
with  the  other.  The  court  held  Grogan  was  not  in  ar- 
rears within  the  meaning  of  the  law,  saying:  "It  was 
never  intended  that  the  accidental  omission  to  pay  the 
trifling  sum  of  less  than  a  half  dollar,  where  there  had 
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been  an  honest  intent  and  effort  to  pay  all  that  was  due, 
should  exclude  a  citizen  who  was  the  choice  of  the  peo- 
ple from  holding  the  position  to  which  he  was  elected. 
Such  a  case  is  not  within  the  spirit,  and  hardly  within 
the  letter,  of  the  law/' 

The  section  of  the  constitution  under  consideration 
has  made  two  classes  ineligible  to  public  office  under  the 
constitution  or  laws.  Those  who  are  defaulters,  or  in 
default  as  collector  and  custodian  of  public  money  or 
property,  and  those  who  have  been  convicted  of  a  felony, 
but  have  not  been  restored  to  civil  rights.  As  to  the 
first  class,  the  disability  to  hold  office  is  not  made  perma- 
nent, but  is  temporary,  so  long  merely  as  the  person 
remains  a  defaulter,  and  ceases  the  moment  he  has  fully 
accounted  for  and  paid  over  the  public  funds  or  de- 
livered the  property.  To  render  one  in  that  class  ineli- 
gible it  is  not  essential  that  it  should  have  been  judi- 
cially ascertained  that  he  was  in  default.  But  there 
must  exist,  in  addition  to  a  liability  in  a  civil  action,  a 
willful  omission  to  account  and  pay  over  with  a  corrupt 
intention,  or  such  a  flagrant  disregard  of  duty  as  to 
justify  the  inference  that  his  conduct  was  willful  and 
corrupt.  Testing  the  answer  by  this  rule,  do  the  aver- 
ments therein  contained,  if  true,  disclose  that  in  a  con- 
stitutional sense  respondent  was  a  defaulter  at  the  date 
of  his  election  to  the  office  of  mayor?  The  statute  re- 
quires him  to  account  for  and  pay  over  to  the  county  all 
fines  within  ten  days  from  his  receipt  thereof.  This  pro- 
vision is  mandatory,  and  that  respondent  did  not  comply 
therewith  is  admitted.  But  that  alone  did  not  render 
him  ineligible  to  office,  although  such  fact  may  be  prop- 
erly considered  in  determining  whether  the  intention  to 
misappropriate  the  funds  existed.  If  the  constitution 
permanently  disqualifies  the  defaulter  from  holding 
office,  then  the  willful  failure  to  pay  over  the  money 
within  the  time  designated  by  law  would  render  him 
ineligible  to  the  office  of  mayor.  But,  as  we  have  al- 
ready seen,  one  may  purge  himself  of  the  default  ^t  any 
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time  by  making  payment,  and  the  authorities  cited  in 
the  brief  of  relator  so  hold.  The  answer  discloses  that 
prior  to  respondent's  election  he  had  paid  to  the  county 
treasurer  all  the  fines  and  penalties  received  by  him,  ex* 
cept  the  sum  of  $1,818.83.  If  this  last  named  amount, 
or  any  portion  thereof,  was  intentionally,  willfully,  or 
corruptly  retained  by  respondent,  he  was  ineligible  to 
the  office  in  question.  Of  the  items  which  go  to  make 
up  the  said  sum,  the  answer  states,  in  effect,  that  |364 
were  never  received  by  respondent  or  his  deputy;  that 
the  item  of  $200  was  paid  during  the  serious  illness  of 
respondent  to  his  deputy,  and  that  the  principal  was 
unaware  of  such  payment,  or  the  money  would  have 
been  covered  into  the  treasuiy;  and  that  the  further 
sum  of  $500  was  retained  and  held  upon  the  agreement, 
request,  and  demand  of  the  county  attorney  and  the 
attorney  for  the  city  of  Omaha  and  the  board  of  edu- 
cation that  the  same  be  held  pending  a  controversy 
over  the  ownership  of  the  money,  and  that  respondent 
was  at  all  times  ready  and  willing  to  pay  the  same  to 
the  county,  and  would  have  done  so  but  for  such  conten- 
tion and  agreement.  Those  matters  pleaded  were  suf- 
ficient to  relieve  him  from  being  a  defaulter  as  to  such 
items.  It  is  undoubtedly  true  that  the  alleged  agree- 
ment for  the  detention  of  the  said  sum  of  $500  would  not 
have  constituted  a  defense  to  a  civil  action  brought  for 
the  recovery  of  the  money,  but  that  is  not  the  test  for 
determining  whether  respondent  was  a  defaulter  or  not. 
If  in  good  faith  he  retained  the  $500  under  the  circum- 
stances pleaded,  and  did  not  convert  the  same  to  his 
own  use,  then  it  cannot  be  said  that  he  acted  corruptly 
in  not  paying  the  same  over  to  the  county  treasurer. 

The  only  doubt  the  writer  has  entertained  as  to  the 
sufficiency  of  this  answer  has  been  with  reference  to  the 
excuse  set  up  for  not  having  paid  over  before  election 
the  remainder  of  said  sum  of  $1,818.83,  to-wit,  $754.83. 
It  is  admitted  that  the  items  which  go  to  make  up  said 
sum  were  paid  to  the  respondent  personally  in  sums  not 
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exceeding  f  1(A),  and  that  he  overlooked  such  payments 
until  after  the  expiration  of  his  term,  and  with  I'easona- 
ble  diliji:ence  the  same  could  not  have  been  discovered 
by  him  prior  to  the  date  of  the  payment  thereof  to  the 
county.  If  there  were  no  other  averments  contained  in 
the  answer  we  should  hesitate  before  deciding  that  the 
pleading  is  sufficient.  But  as  it  is  positively  alleged, 
and  by  the  demurrer  admitted  to  be  true,  that  it  was 
never  the  intention  of  the  respondent  to,  and  he  did  not 
in  fact,  appropriate  any  portion  of  the  funds  collected 
to  his  own  use,  and  that  he  did  not  willfully  or  know- 
ingly withold  any  portion  thereof,  but  paid  the  same 
to  the  county  treasurer  as  rapidly  and  as  soon  as  he  was 
cognizant  that  he  had  received  the  money,  we  are  con- 
strained to  the  opinion  that  the  demurrer  to  the  answer 
should  be  overruled,  with  leave  to  the  relator  to  reply, 
as  he  has  signified  a  desire  so  to  do. 

Demurrer  to  answer  overruled. 
Post,  C.  J.,  and  Ryan,  C,  concurring. 

Harrison,  J. 

I  concur  in  the  views  expressed  by  Judge  Norval  in 
the  opinion  of  the  court  and  which  are  stated  by  Com- 
missioner Kagan  relative  to  certain  of  the  questions 
presented  for  discussion  and  decision'  in  this  action.  The 
conclusions    to    which    I    agree   are    stated    by    Judge 

NORVAL : 

*'The  office  of  mayor  of  a  city  of  the  metropolitan  class 
is  an  office  of  profit  and  trust  under  the  laws  of  this 
state. 

"Unclaimed  witness  fees  and  costs  remaining  in  the 
hands  of  the  clerk  of  the  district  court  are  not  public 
moneys;  and  the  legislation  of  this  state,  in  so  far  as  it 
attempts  to  divest  the  persons  for  whose  benefit  such 
fees  and  costs  are  paid  of  title  thereto,  is  unconstitu- 
tional and  void." 
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A  proper  interpretation  of  the  terms  of  the  section  of 
the  constitution  invoked  herein  by  the  relator  in  connec- 
tion with  the  law  which  prescribes  the  duties  of  a  clerk 
of  the  district  court  in  regard  to  fines  and  penalties 
leads  me  to  conclude  that  while  it  may  be  possible  that 
he  has  been  made  a  collector,  he  is  not  a  custodian.  He 
cannot  be  charged  as  the  latter  under  a  fair  reading  and 
rendering  of  the  law.  The  language  of  the  section  of 
the  constitution  is  "collector  and  custodian."  (Constitu- 
tion, art.  14,  sec.  2.)  Of  this  every  word  must  remain 
as  written  by  the  constitution  makers  and  adopted  by 
the  people  and  be  allowed  its  ordinary  accepted  signifi- 
cation. To  drop  from  the  phrase  the  word  "and"  and 
insert  in  its  place  "or,"  as  has  been  suggested  in  argu- 
ment should  be  done,  would  be  to  change  and  do  violence 
to  both  the  letter  and  the  spirit  or  intent.  If  the  re- 
spondent, as  clerk,  was  not  a  custodian  of  the  fines  and 
penalties,  it  follows  from  the  effect  of  this  and  the  other 
conclusions  to  which  I  agree  that  the  relation  or  in- 
formation herein  did  not  state  a  cause  of  action.  The 
demurrer  to  the  answer  searches  the  record,  and  is  fatal 
to  the  first  defective  pleading  in  order  of  filing, — ^the 
relation, — and  the  judgment  must  be  against  the  relator. 
A  dismissal  of  the  action  should  be  entered.  This  would 
dispose  of  the  cause  and  render  unnecessary  a  discussion 
of  some  other  questions  which  were  argued,  and  I  prefer 
to  express  no  opinion  on  such  further  questions. 

Ragan,  C,  dissenting  from  the  order  of  the  court. 

The  questions  presented  by  this  record  must  be  an- 
swered by  construction  of  section  2,  article  14,  of  the 
constitution,  which  is  as  follows:  "Any  person  who  is 
in  default  as  collector  and  custodian  of  public  money  or 
property  shall  not  be  eligible  to  any  office  of  trust  or 
profit  under  the  constitution  or  laws  of  this  state."  The 
questions  involved  are:  (1)  Is  the  office  of  mayor  of  the 
city  of  Omaha  an  "office  of  trust  or  profit,"  within  the 
meaning  of  this  section  of  the  constitution?     (2)  What 
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is  the  meaning  of  the  word  "eligible,"  found  in  said  sec- 
tion? (3)  Do  witness  fees  remaining  in  the  hands  of  a 
clerk  of  a  district  court  unclaimed  and  uncalled  for,  for 
more  than  one  year,  become  public  funds?  (4)  What  is 
the  meaning  of  the  term  "in  default"  in  said  section  of 
the  constitution?  (5)  Is  a  clerk  of  a  district  court  a 
"collector  and  custodian"  of  public  funds  within  the 
meaning  of  said  section  of  the  constitution? 

Is  the  oflSce  of  mayor  of  the  city  of  Omaha  an  office  of 
trust  or  profit  under  the  constitution  or  laws  of  the  state 
of  Nebraska  within  the  meaning  of  said  section?    By 
the  law  under  which  the  city  of  Omaha  is  created  its 
mayor  is  made  its  chief  executive  officer.     He  is  con- 
servator of  the  peace,  and  invested  with  power  to  appoint 
and  dismiss  policemen,  with  the  consent  of  the  board  of 
fire  and  police  commission.     He  is  invested  with  au- 
thority, and  it  is  made  his  duty,  to  enforce  the  quarantine 
and  health  regulations  of  the  city.     By  virtue  of  his 
office  he  is  chairman  and  a  member  of  the  board  of  fire 
and  police  commission.     He  is  invested  with  the  power 
to  suppress  riots  and  disturbances  of  the  peace.     He  is 
invested  with  the  executive  power  to  remit  fines  and 
penalties  imposed  by  the  police  judge  for  offenses  against 
the  ordinances  of  the  city  and  the  laws  of  the  state.     By 
the  statute  he  is  also  invested  with  certain  of  the  judicial 
powers  of  a  justice  of  the  peace;  and  generally  it  is  made 
his  duty  to  see  to  it  that  the  laws  of  the  state  as  well  as 
the  ordinances  of  the  city  of  Omaha  are  obeyed  and 
enforced  within  the  limits  of  said  city.     The  city  of 
which  he  is  mayor  is  one  of  the  agencies  of  the  state 
created  for  the  purpose  of  carrying  on  and  maintaining 
the  state  government;  and  while  it  is  true  that  the  city 
of  which  he  is  the  chief  officer  is  a  municipal  corpora- 
tion, it  is  in  no  sense  a  private  corporation.     The  word 
"office,"  as  used  in  this  constitution,  means  a  public 
political  office,  and  the  office  of  mavor  of  Omaha  is  such 
an  office.     It  is  a  public  office.     It  is  of  a  political  nature, 
and  the  purpose  for  which  it  exists  is  a  public  purpose, — 
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a  purpose  in  connection  with  the  operation  and  adminis- 
tration of  the  state  government.  That  it  is  an  office  of 
dignity  and  trust  and  great  responsibility  is  readily 
apparent  from  the  nature  of  its  functions;  and  if  such 
an  office  must  yield  a  pecuniary  compensation  to  its 
occupant  in  order  to  make  it  an  office  of  profit,  then  it  is 
such  an  office,  as  the  salary  or  compensation  paid  its 
occupant  is  $3,300  per  year.  We  have  no  doubt  but  that 
the  office  of  mayor  of  the  city  of  Omaha  is  an  office  of 
trust  or  profit  within  the  meaning  of  said  section  2,  arti- 
cle 14,  of  the  constitution. 

2.  What  is  the  meaning  of  the  word  "eligible"  found 
in  said  section  of  the  constitution?    The  rule  is  that  in 
the  construction  of  a  statute  or  constitution  the  cardinal 
object  is  to  ascertain  and  give  effect  to  the  intention  of 
its  framers;   and,  to  enable  the  courts  to  ascertain  the 
intention  of  the  law  makers,  the  words  should  be  given 
their  ordinary  signification.     Webster  defines  the  word 
"eligible"  as  follows:  "Proper  to  be  chosen;  qualified  to 
be  elected;  legally  qualified;  as  eligible  to  office."     The 
Standard  Dictionary's  definition  of  the  word   is:    "1. 
Capable  of  being  chosen;  qualified  for  selection  or  elec- 
tion.    2.  Fit  or  worthy  of  choice  or  adoption;  suitable." 
The  definition  given  of  the  word  in  Anderson's  Law 
Dictionary  is:   "lielates  to  capability  of  holding  as  well 
as  of  being  elected  to  an  office." 

The  constitution  of  the  state  of  California  provided 
(art.  4,  sec.  20):  "No  person  holding  any  lucrative  office 
under  the  United  States,  or  any  other  power,  shall  be 
eligible  to  any  civil  office  of  profit  under  this  state." 
One  Grow  was  a  postmaster  in  California,  and  while 
holding  that  office  was  elected  sheriff  of  his  county. 
After  his  election,  and  before  his  induction  into  the 
office  of  sheriff,  he  resigned  as  postmaster.  His  right  to 
the  office  was  contested  on  the  ground  that  at  the  time 
he  was  elected  he  was  ineligible  under  the  provision  of 
the  statute  just  quoted.  Baldwin,  J.,  in  Searcy  v.  GroWj 
i  5  Cal.,  118,  speaking  for  the  supreme  court  of  California, 
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said:  "Counsel  for  the  appellant  contends  that  the  true 
meaning  of  the  constitution  is  that  the  person  holding 
the  federal  oflBce     *     *     *     is  forbidden  to  take  a  civil 
state  oflBce  while  so  holding  the  other;    but  that  he  is 
capable  of  receiving  votes  cast  for  him,  so  as  to  give  him 
a  right  to  take  the  state  ofl&ce  upon  or  after  resigning 
the  federal  oflRce.     But  we  think  the  plain  meaning  of 
the  words  quoted  is  the  opi)osite  of  this  construction. 
The  language  is  not  that  the  federal  officer  shall  not 
hold  a  state  office  while  he  is  such  federal  officer,  but 
that  he  shall  not,  while  in  such  federal  office,  be  eligible 
to  the  state  office.     We  understand  the  word  "eligible" 
to  mean  capable  of  being  chosen, — ^the  subject  of  selec- 
tion or  choice.     The  people  in  this  case  were  clothed 
with  this  power  of  choice.     Their  selection  of  the  candi- 
date gave  him  all  the  claim  to  the  office  which  he  has. 
His  title  to  the  office  comes  from  their  designation  of 
him  as  sheriff.     But  they  could  not  designate  or  choose 
a  man  not  eligible, — t.  e.  not  capable  of  being  selected. 
They  might  select  any  man  they  choose,  subject  only  to 
this  exception:  that  the  man  they  selected  was  capable 
of  taking  what  they  had  the  power  to  give.     We  do  not 
see  how  the  fact  that  he  became  capable  of  taking  the 
office,  after  they  had  exhausted  their  power,  can  avail 
the  appellant.     If  he  w^as  not  eligible  at  the  time  the 
votes  were  cast  for  him,  the  election  failed.     We  do  not 
see  how  it  can  be  argued  that,  by  the  act  of  the  candi- 
date, the  votes  which,  when  cast,  were  ineffectual  be- 
cause   not    given    for    a    qualified    candidate,    became 
effectual  to  elect  him  to  office."     This  section  of  the 
California  constitution  was  construed  by  the  supreme 
court  of  that  state  as  late  as  1887  in  People  i\  LeonaH,  14 
Pac.  Kep.,  853;   and  it  was  held  that  the  constitutional 
provision  should  be  construed  to  mean  eligible  to  hold 
office  as  well  as  to  be  elected  to  office;  and  hence,  where 
one  was  elected  a  state  supervisor,  and  was  eligible  at 
the  time,  but  after  his  election  accepted  and  entered  upon 
the  office  and  duties  of  a  federal  appointment,  that  his 
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acceptance  of  the  latter  office  disqualified  him  from  hold- 
ing the  state  office. 

The  constitution  of  Indiana  provided  (section  176): 
"No  person  elected  to  any  judicial  office  shall,  during  the 
term  for  which  he  shall  have  been  elected,  be  eligible 
to  any  office  of  trust  or  profit  under  the  state,  other  than 
a  judicial  office."  Wallace  was  mayor  of  the  city  of 
Tndianapolis  and  some  of  the  duties  devolving  upon  him 
as  such  mayor  were  judicial  in  their  nature.  He  was 
elected  mayor  for  two  years  and  within  the  two  years 
resigned  his  office  of  mayor,  was  a  candidate  for  and 
elected  sheriff  of  his  county,  and  the  court  held  that 
under  the  constitution  of  the  state  of  Indiana  he  was 
not  eligible  for  election  as  sheriff.  (See  Waldo  v.  Wal- 
lace, 12  Ind.,  569.     To  the  same  effect  see  Chulick  v.  New, 

14  Ind.,  93;  Howard  v.  Shoemaker,  35  Ind.,  111.)  The 
constitution  of  1851  of  the  state  of  Indiana  provided 
(art.  6,  sec.  2.):  "No  person  shall  be  eligible  to  the  office 
of  clerk,  recorder,  or  auditor  more  than  eight  years,  in 
any  period  of  twelve  years."  One  McPhetridge  was 
elected  circuit  clerk  in  1845  for  a  term  of  seven  years. 
In  October,  1852,  he  was  re-elected  for  four  years.  At 
the  October  election  in  1856  he  was  again  elected  for 
four  years.  His  last  term  would  expire  in  1860.  At  the 
October  election  in  1859  Carson  was  voted  for,  for  clerk, 
and  claimed  to  be  entitled  to  the  office  as  the  successor 
of  McPhetridge.  Carson's  contention  was  that  under 
the  constitution  of  1851  ilcPhetridge  could  not  hold  the 
office  of  clerk  longer  than  eight  years  from  November  1, 
1851,  and  that  by  reason  of  said  constitution,  became 
disqualified  to  hold  the  office  of  clerk  after  November, 
1859.  This  contention  the  supreme  court  in  a  quo  war- 
ranto proceeding  sustained.  In  the  opinion  the  court 
said:  "The  term  ^eligible,'  as  used  in  our  constitution, 
relates  to  capacity  of  holding,  as  well  as  capacity  of 
being  elected  to,  an  office."     (See  Carson  v.  McPhetridgey 

15  Ind.,  327.  To  the  same  effect  see  also  Jeffries  v.  Rmce, 
63  Ind.,  592.)     In  Smith  i\  Moore,  90  Ind.,  294,  the  consti- 
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tutional  provision  of  that  state  that  "No  person  elected 
to  any  judicial  office  shall,  during  the  term  for  which 
he  shall  have  been  elected,  be  eligible  to  any  office  of 
trust  or  profit  under  the  state,  other  than  a  judicial 
office,"  was  again  construed;  and  the  conclusion  was 
reached  by  the  majority  of  the  court  that  the  term  "eligi- 
ble" in  the  constitution  meant  legally  qualified  and  that 
one  holding  a  judicial  office  was  eligible  for  election  to 
an  office  nonjudicial,  the  term  of  which  would  begin  after 
his  judicial  term  expired.  The  force  of  this  opinion, 
however,  is  entirely  destroyed  by  the  able  and  exhaustive 
dissenting  opinion  of  Elliott,  J.  In  State  v.  Bemcnderfer, 
96  Ind.,  374,  Smith  v.  MoorCy  supra,  is  virtually  overruled. 
The  cases  cited  above  from  the  15th  and  63d  Indiana 
Reports  are  cited  with  approval  and  the  court  by  unani- 
mous opinion  holds  that  the  meaning  of  the  word  "eligi- 
ble" in  the  constitution  of  Indiana  means  capable  of 
being  chosen. 

The  constitution  of  Nevada  provides  (art.  4,  sec.  9): 
"No  person  holding  any  lucrative  office  under  the  govern- 
ment of  the  United  States,  or  any  other  power,  shall  be 
eligible  to  any  civil  office  of  profit  under  this  state."  In 
November,  1866,  one  Clarke  was  elected  attorney  general 
of  the  state  of  Nevada  and  on  January  7,  1867,  entered 
upon  the  duties  of  that  office.  At  the  time  of  his  election 
in  1866,  he  was  United  States  district  attorney  for  the 
state  of  Nevada.  On  October  25, 1866,  Clarke  condition- 
ally resigned  the  office  of  United  States  district  attorney, 
the  resignation  to  take  effect  on  January  1,  1867.  In  a 
quo  warranto  proceeding  to  test  the  title  of  Clarke  to  the 
office  of  attorney  general  the  supreme  court  of  Nevada, 
in  State  v.  Clarke,  3  Nev.,  566,  discussing  the  meaning  of 
the  word  "eligible"  in  the  Nevada  constitution,  said: 
"The  relator  contends  that  the  plain  and  unmistakable 
meaning  of  the  word  is  ^capable  of  being  elected  or 
chosen.'  The  defendant,  on  the  other  hand,  contends 
that,  as  used  in  this  section,  it  means  not  ^capable  of 
being  chosen,'  but  ^capable  of  holding.'     »     ♦     ♦     ^Ve 
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agree  with  the  defendant  that  the  framers  of  the  consti- 
tution intended  to  prohibit  one  who  was  holding  a  lucra- 
tive federal  office  from  holding  a  state  office  at  the  same 
time.  But  instead  of  restricting  the  meaning  of  the 
word  ^eligible'  ♦  *  *  we  think,  to  carry  out  the  in- 
tention of  the  constitutional  convention,  we  ought  rather 
to  give  it  a  more  extended  signification  than  is  generally 
given,  and  hold  that  it  means  both  'incapable  of  being 
legally  chosen,'  and  incapable  of  legally  holding'."  And 
the  court  held  that  Clarke  was  ineligible  to  election  as 
attorney  general. 

A  statute  of  Minnesota  prescribed  six  months'  resi- 
dence in  the  territory  as  a  qualification  for  election  to 
office;  and  in  Territory  v.  Smithy  3  Minn.,  164,  the  court 
held  that  a  party  to  be  eligible  to  election  to  office  in  the 
territory  must  have  resided  therein  for  six  months  prior 
to  the  date  of  the  election;  that  it  was  not  sufficient  that 
he  resided  in  the  state  six  months  prior  to  the  time  he 
took  office.  (To  the  same  efifect  see  State  v.  Williama,  99 
Mo.,  291.) 

In  State  v.  Murray^  28  Wis.,  96,  it  was  held  that  an 
alien  who  had  not  declared  his  intention  to  become  a 
citizen  of  the  United  States  might  be  elected  to  the  office 
of  clerk  of  the  county  board  of  supervisors  in  the  state  of 
Wisconsin;  and  in  case  he  had  declared  his  intention  to 
become  a  citizen  of  the  United  States  before  the  com- 
mencement of  his  term  of  office  he  was  entitled  to  enter 
upon  and  to  hold  the  office;  but  in  this  case  the  court 
said  that  the  term  "ineligible"  meant  disqualification 
to  hold  an  office  as  well  as  disqualification  to  be 
elected  to  an  office.  The  opinion  in  the  case,  however, 
did  not  turn  upon  any  constitutional  or  statutory  provi- 
sion of  the  state.  In  State  v.  Tnimpf,  50  Wis.,  103,  the 
rule  announced  in  State  t\  Mnrray,  supra,  was  adhered  to; 
but  it  was  conceded  that  the  rule  was  wrong. 

A  statute  of  Illinois  provided  (1  Starr  &  Curtis  Ann. 
Stats.,  ch.  24,  art.  3,  par.  34) :  "No  person  shall  be  eligible 
to  the  office  of  alderman    *     *     *    if  he  is  in  arrears  in 
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the  payment  of  any  tax  or  liability  due  the  city."  An- 
other statute  relating  to  villages,  and  providing  for  the 
election  of  trustees  therefor,  provided  that  "Wherever 
the  words  'city  council'  or  'mayor*  occur  in  this  act  the 
same  shall  be  held  to  apply  to  the  trustees  and  president 
of  such  village,  so  far  as  the  same  may  be  applicable." 
(Starr  &  Curtis  Ann.  Stats.,  ch.  24,  art.  11,  par.  192.) 
Hamilton  and  Grogan  were  elected  trustees  of  the  villaj^e 
of  Ashland  in  the  state  of  Illinois.  Each  one  of  them  was 
in  arrears  at  the  time  of  his  election  in  a  small  sum  for 
taxes.  In  a  quo  icarranto  proceeding  to  test  their  right 
to  the  ojBBce  as  trustees  the  appellate  court  of  Illinois  in 
People  t\  Ilamilton,  24  111.  App.,  609,  held  that  they  were 
not  ineligible  to  the  office  of  trustees  of  the  village  be- 
cause their  taxes  were  in  arrears  at  the  time  they  were 
elected;  but  the  decision  is  not  predicated  upon  the 
court's  definition  of  the  word  "eligible"  in  the  Illinois 
statute,  but  its  decision  rested  on  the  point  that  the 
statute  which  rendered  one  in  arrears  for  taxes  ineligible 
to  the  office  of  alderman  had  no  reference  to  village 
trustees. 

The  constitution  of  Kansas  provided  (art.  5,  sec.  2): 
"No  person  who  has  ever  voluntarily  borne  arms  against 
the  government  of  the  United  States  ♦  ♦  •  shall  be 
qualified  to  hold  office  in  this  state,  until  such  disability 
shall  be  removed  by  law."  One  Privett  had  voluntarily 
borne  arms  against  the  government  of  the  United  States 
during  the  late  Kebellion.  At  the  general  election  held 
in  Kansas  in  November,  1880,  he  was  elected  sheriflf. 
After  his  election  and  before  taking  possession  of  the 
office  his  disabilitv  to  hold  office  was  removed.  In  a 
quo  icarranto  proceeding  to  test  his  title  to  the  office  the 
court  held  that  under  the  constitution  of  Kansas  just 
quoted,  though  he  was  ineligible  to  the  office  at  the  time 
he  was  elected,  he  was  qualified  to  hold  the  office  when 
his  term  began,  because  at  that  time  his  disability  had 
been  removed,     ({^ee  Prireft  v.  Bickford,  26  Kan.,  52.) 

These  are  not  all  the  cases,  by  any  means,  in  which  the 
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meaning  of  the  words  "eligible"  and  "ineligibility/^ 
found  in  statutes  and  constitutions^  have  been  consid- 
ered. But  we  think  the  greater  number  of  the  adjudi- 
cated cases,  as  well  as  the  decided  weight  of  authority, 
sustain  the  proposition  that  the  word  "eligible"  means 
both  competent  or  capable  of  being  elected  to  office,  and 
competent  or  capable  of  holding  office.  And  we  are  of 
opinion  that  the  word  "eligible"  found  in  section  2,  arti- 
cle 14,  of  our  constitution  means  that  any  person  who  is 
"in  default"  as  a  collector  and  custodian  of  public  money 
or  property  is  not  during  the  existence  of  such  default 
competent  or  capable  either  of  being  elected  to  or  hold- 
ing an  office  of  trust  or  profit  under  the  constitution  or 
laws  of  this  state.  If  any  person  is  in  default  as  a  col- 
lector and  custodian  of  public  money  or  property,  he  is 
ineligible  to  election  to  any  office  of  trust  or  profit  under 
the  constitution  or  laws  of  this  state.  If  any  person  is 
not  in  default  as  a  collector  and  custodian  of  public 
money  or  property,  at  the  time  he  is  elected  to  an  office 
of  trust  or  profit  under  the  constitution  or  laws  of  this 
state,  but  at  the  time  of  assuming  the  duties  of  such 
office  becomes  in  default  as  a  collector  and  custodian  of 
public  money  or  property,  such  default  renders  him  in- 
competent to  take  the  office  to  which  he  is  elected;  and 
if  after  he  has  assumed  the  duties  of  the  office  to  which 
he  is  elected  he  becomes  in  default  as  a  collector  and 
custodian  of  public  money  or  property  such  default 
renders  him  incapable,  and  disqualifies  him  from  con- 
tinuing, to  hold  such  an  office.  Not  one  of  the  cases 
reviewed  above  is  authority  for  the  contention  made  here 
that  the  word  "eligible"  found  in  our  constitution  refers 
solely  to  legal  qualification  to  hold  office.  Nor,  after  a 
somewhat  protracted  examination,  have  I  been  able  to 
find  any  case  where  the  word  "eligible"  was  given  such 
a  construction  when  used  in  a  law  or  constitution  like 
ours.  The  framers  of  our  constitution,  bearing  in  mind 
the  importance  of  the  prompt  and  faithful  collection  and 
accounting  for  of  the  revenue  of  the  state,  designed  by 
55 
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this  provision  of  the  constitution  to  encourage  and  stimu- 
late collectors  and  custodians  of  public  funds  to  perform 
their  duties.  It  was  never  the  intention  of  the  framers 
of  the  constitution  that  a  collector  and  custodian  of  the 
ptiblic  revenue  of  the  state  might  negligently,  carelessly, 
or  criminally  fail  to  account  for  the  public  revenue  or 
property  in  his  hands,  take  the  chances  of  election  to  an 
office  of  trust  or  profit,  and,  if  elected,  then  qualify  him- 
self to  hold  the  office  by  complying  with  the  law.  To 
give  the  constitution  this  construction,  I  submit,  is  to 
refuse  to  follow  the  great  weight  of  authority  upon  the 
subject  and  in  effect  to  repeal  the  constitution  itself. 
Section  7,  article  6,  of  the  constitution  provides:  "No 
person  shall  be  eligible  to  the  office  of  judge  of  the  su- 
preme court  unless  he  shall  be  at  least  thirty  years  of 
age,  and  a  citizen  of  the  United  States;  nor  unless  he 
shall  have  resided  in  this  state  at  least  three  years  next 
preceding  his  election.'^  To  construe  the  word  "eligible" 
found  in  section  2,  article  14,  of  the  constitution  as  mean- 
ing legally  qualified  to  hold  an  office,  then  it  would 
necessarily  follow  that  a  man  would  be  eligible  to  be 
elected  judge  of  this  court  if  twenty-nine  years  of  age, 
provided  at  the  time  he  was  inducted  into  the  office  he 
had  attained  the  age  of  thirty  years.  It  would  follow 
that  if  one  had  declared  his  intention  to  become  a  citizen 
of  the  United  States  he  would  be  eligible  to  be  elected 
judge  of  this  court  and  qualified  to  hold  that  office  if  at 
the  time  of  his  induction  into  the  same  he  had  become 
a  citizen  of  the  United  States.  It  would  follow  that  one 
would  be  eligible  to  election  as  a  judge  of  this  court 
though  he  had  not  resided  three  years  in  this  state  at 
the  time  of  his  election,  but  it  would  be  sufficient  if  at 
the  time  he  was  inducted  into  office  that  he  had  been  a 
resident  of  the  state  for  three  years.  And  yet  I  think 
the  obvious,  plain,  and  ordinary  meaning  of  said  section 
7,  article  6,  of  the  constitution  is  that  no  one  is  eligi- 
ble to  election  of  judge  of  this  court  unless  at  that  time 
he  be  thirty  years  of  age  and  a  citizen  of  the  United 
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States  and  unless  he  shall  have  resided  in  this  state  at 
least  three  years  next  preceding  the  date  of  his  election. 
{State  V.  Boyd,  31  Neb.,  682.) 

This  constitution  is  not  framed  in  technical  or  ab- 
struse language.  It  speaks  the  ordinary,  everyday 
language  of  the  people.  It  expresses  the  supreme  will 
of  the  people,  and,  in  construing  it,  that  will  should  be 
ascertained  and  determined  from  giving  to  the  words  of 
the  instrument  their  ordinary  and  usual  meaning;  and 
when  this  is  done  there  is  no  room  for  the  contention 
that  the  framers  of  section  2,  article  14,  of  the  constitu- 
tion did  not  mean  exactly  what  they  said  when  they 
declared  that  no  person  who  is  in  default  as  collector 
and  custodian  of  public  money  or  property  shall  be 
eligible, — that  is,  capable  of  being  chosen, — ^to  any  office 
of  trust  or  profit  under  the  constitution  or  laws  of  this 
state. 

3.  Are  witness  fees  in  the  hands  of  a  clerk  of  a  dis- 
trict court,  which  have  been  unclaimed  and  uncalled 
for  by  the  owner  thereof  for  more  than  one  year  from 
the  time  they  were  paid  to  such  clerk,  public  funds, 
within  the  meaning  of  said  section  of  the  constitution? 
Section  39,  chapter  28,  Compiled  Statutes,  provides  that 
where  witness  fees  shall  be  paid  to  a  clerk  of  a  district 
court,  and  shall  not  be  called  for  by  the  parties  entitled 
thereto  for  a  period  of  six  months  after  tlieir  payment 
to  the  clerk,  he  shall  make  a  list  under  oath  of  the  causes 
in  which  said  fees  have  been  paid  and  remain  uncalled 
for,  with  the  amount  of  such  witness  fees,  and  file  the 
same  with  the  board  of  county  commissioners  of  his 
county;  and  that,  within  twenty  days  after  the  report  is 
filed  with  them,  the  commissioners  shall  cause  a  notice 
to  be  published  directed  "to  whom  it  may  concern,'^  re- 
citing the  fact  of  the  presence  of  such  witness  fees  in 
the  hands  of  the  clerk  of  the  district  court,  and  if  they 
shall  not  be  called  for  by  the  parties  entitled  to  them 
within  six  months  from  the  date  the  clerk  reported  them 
to  the  commissioners,  f^uch  fees  shall  be  forfeited  and 
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paid  to  the  eommon  school  fund  of  the  county.  Section 
40  of  said  chapter  provides  that  all  witness  fees  remain- 
ing in  the  hands  of  a  clerk  of  the  district  court  for  six 
months  after  the  date  of  his  making  his  report  thereof 
to  the  board  of  county  commissioners  shall  be  by  said 
clerk  paid  over  to  the  county  treasurer.  I  think  these 
sections,  39  and  40,  are  unconstitutional  and  void.  By 
this  legislative  act,  the  property  of  the  citizen  is  at- 
tempted to  be  taken  for  public  use  for  no  crime  or  debt 
of  the  citizen,  and  not  as  a  punishment  for  any  crime; 
and  it  is  taken  without  any  compensation  being  rendered 
the  citizen  therefor,  and  in  this  respect  it  violates  sec- 
tion 21,  article  1,  of  the  bill  of  rights.  By  this  act  the 
legislature  has  also  attempted  to  deprive  the  citizen  of 
his  property  without  due  process  of  law  and  in  this  re- 
spect it  violates  section  3,  article  1,  of  the  bill  of  rights. 
Unclaimed  witness  fees  in  the  hands  of  a  clerk  of  a  dis- 
trict court  are  property  which  belongs  to  the  witnesses 
or  to  some  litigant  who  has  advanced  the  fees  and  re- 
covered a  jud<;ment  for  them  as  costs  against  some  other 
litigant;  and  the  legislature  is  not  depriving  the  citizen 
of  his  property  by  due  process  of  law  by  simply  proTiding 
that  such  citizen  shall  forfeit  his  property  lawfully  in 
the  hands  of  a  public  oflScial  unless  it  be  called  for  by 
a  certain  date.  The  legislation  under  consideration  does 
not  even  provide  that  the  owner  of  property  shall  have 
personal  notice  of  the  intention  of  the  state  to  deprive 
him  of  his  property.  A  clerk  of  a  district  court  holds 
such  witness  fees  in  trust  for  the  owners  thereof,  and, 
at  the  expiration  of  his  term  of  oflBce,  he  should  pay 
such  fees  over  to  his  successor  in  office.  But  such  fees 
are  not  public  funds,  within  the  meaning  of  section  2, 
article  14,  of  the  constitution.  They  are  in  all  respects 
private  property,  and,  while  the  clerk  of  a  district  court 
or  his  successor  in  office  is  the  legal  custodian  of  such 
fees  until  called  for,  he  holds  them  in  trust  for  the 
owners.  On  this  branch  of  the  case  I  reach  the  conclu- 
sion that  a  clerk  of  a  district  court  who  has  neglectetl 
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and  failed  to  pay  to  the  county  treasurer  witness  fees  in 
his  hands  which  have  been  there  unclaimed  for  a  year  or 
more  is  not  by  reason  of  such  neglect  in  default  as  a  col- 
lector and  custodian  of  public  funds. 

4.  What  is  the  meaning  of  "in  default"  in  said  section 
2,  article  14,  of  the  constitution?    Section  5,  article  8, 
of  the  constitution  provides:    "All  fines,  penalties,  and 
license  moneys  arising  under  the  general  laws  of  the 
state,  shall  belong  and  be  paid  over  to  the  counties,  re- 
spectively, where  the  same  may  be  levied  or  imposed, 
and  all  fines,  penalties,  and  license  moneys  arising  under 
the   rules,    by-laws,    or    ordinance    of    cities,    villages, 
towns,  precincts,  or  other  municipal   subdivision  less 
than  a  county,  shall  belong  and  be  paid  over  to  the  same 
respectively.      All    such    fines,    penalties,    and    license 
moneys  shall  be  appropriated  exclusively  to  the  use  and 
support  of  common  schools  in  the  respective  subdivisions 
where  the  same  may  accrue."     Section  534  of  the  Crimi- 
nal Code  of  the  state  provides:    "Every  m^tgistrate  or 
clerk  of  court  upon  receiving  any  money  on  account  of 
forfeited  recognizances,  fines,  or  costs,  accruing  or  due 
to  the  county  or  state,  shall  pay  the  same  to  the  treas- 
urer of  the  proper  county,  except  as  may  be  otherwise 
expressly  provided,  within  ten  days  from  the  time  of 
receiving  the  same."     In  the  case  at  bar,  while  the  re- 
spondent was  clerk  of  the  district  court  of  Douglas 
county,  there  were  paid  to  him  certain  fines  and  penal- 
ties which  by  the  provision  of  the  statute  just  quoted 
became  and  were  public  funds  and  belonged  to  the 
common  school  fund  of  the  state.     These  public  funds 
the  statute  just  mentioned  required  the  respondent  to 
pay  to  the  county  treasurer  of  Douglas  county  within  ten 
days  after  their  receipt.     It  stands  admitted  in  the  rec- 
ord that  the  respondent  did  not  pay  certain  of  these  fines 
and  penalties  to  the  county  treasurer  of  Douglas  county 
within  ten  days  after  their  receipt,  nor  during  his  term 
of  office  as  clerk ;  that  he  had  not  paid  the  same  to  the 
said  county  treasurer  at  the  time  he  was  elected  mayor 
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of  the  city  of  Omaha,  but  that  he  had  paid  to  said  treas- 
urer said  fines  and  penalties  at  the  time  he  was  inducted 
into  the  office  of  mayor.  Was  the  respondent,  at  the 
time  he  was  elected  mayor  of  the  city  of  Omaha,  in  de- 
fault within  the  meaning  of  said  section  2,  article  14,  of 
the  constitution,  if  within  the  meaning  of  said  constitu- 
tion he  was,  while  clerk  of  the  district  court,  a  collector 
and  custodian  of  public  funds? 

To  make  default  is  to  fail  to  keep  a  promise  or  perform 
an  obligation  at  the  time  it  is  due.  Such  a  failure  may 
result  from  inability  to  perform  the  duty  or  to  keep  the 
promise  made,  or  it  may  result  from  negligence  or  care- 
lessness, or  it  may  be  the  result  of  a  criminal  intent. 
But,  if  the  failure  to  perform  the  duty  or  to  keep  the 
promise  made  is  the  result  of  either  of  these  reasons,  the 
party  is  still  in  default;  and  a  collector  and  custodian 
of  public  money  or  property  is  "in  default"  within  the 
meaning  of  this  section  of  the  constitution  if  he  collects 
such  money  or  property  and  retains  it  or  fails  to  pay  it 
over  or  deliver  it  to  the  party  to  whom  the  law  declares 
it  shall  be  paid  or  delivered  and  within  the  time  fixed  by 
statute  for  its  payment  or  delivery. 

In  this  connection  I  shall  notice  the  excuses  interposed 
by  the  respondent  in  his  answer  for  his  neglect  or  failure 
to  pay  over  the  fines  and  penalties  in  his  hands  to  the 
county  treasurer  of  Douglas  county  within  ten  days  after 
their  receipt.  The  respondent  says  that  it  was  his  pur- 
pose and  bona  fide  intention  at  all  times  during  his  term 
to  pay  all  the  fines  by  him  collected  over  to  the  proper 
officer  within  a  reasonable  time  after  the  same  were  col- 
lected. This  excuse  is  not  good.  It  was  not  for  the 
respondent,  while  clerk  of  the  district  court,  to  determine 
for  himself  what  was  a  reasonable  time  in  which  to  pay 
over  to  the  county  treasurer  the  fines  and  penalties  col- 
lected. The  statute  does  not  prescribe  that  a  clerk  of  a 
district  court,  to  whom  are  paid  fines  and  penalties,  may 
pay  them  to  the  county  treasurer  of  his  county  within  u 
leasonable  time,  but  within  ten  days  after  their  receipt. 
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Another  excuse  of  the  respondent  is  that  $364  of  the 
fines  and  penalties  which  came  into  his  hands  were  col- 
lected, if  at  all,  by  deputy  of  the  respondent;  that  re- 
spondent did  not  know  that  the  same  had  been  received 
by  the  deputy  until  long  after  it  was  received,  and  after 
the  dei^uty  had  left  respondent's  employment.  This  is 
not  an  allegation  that  the  ?364  never  came  into  respond- 
ent's hands.  It  is  not  an  allegation  that  he  did  not  know 
that  his  deputy  had  received  this  $364  prior  to  the  time 
respondent  was  a  candidate  for  mayor.  It  is  not  an 
allegation  wl^ich  alleges  that  respondent  did  not  know 
before  his  term  of  office  expired  that  his  deputy  had  re- 
ceived for  him  $364. 

Another  excuse  is  that  $200  of  the  fines  and  penalties 
retained  by  the  respondent  were  paid  to  his  deputy 
during  the  time  respondent  was  ill, — in  the  month  of 
April,  1895, — and  that  respondent's  attention  was  not 
called  to  the  fact  that  said  sum  of  money  had  been  paid 
into  his  office  during  the  remainder  of  his  term  of  office. 
This  excuse  is  likewise  invalid.  It  was  the  duty  of  the 
respondent  while. clerk  of  the  district  court  to  keep  a 
book  or  books  in  which  all  fines  and  penalties  paid  into 
his  office  should  be  entered,  the  time  of  their  receipt  by 
him,  and  the  day  of  their  payment  to  the  county  treas- 
urer. But  in  this  last  excuse  offered  by  the  respondent 
he  admits  that  the  payment  of  the  $200  to  his  deputy 
during  respondent's  illness  was  shown  on  page  226  in  one 
of  the  dockets  kept  in  his  office.  It  was  the  duty  of  the 
respondent  to  see  this  docket. 

A  final  excuse  offered  by  the  respondent  for  retaining 
the  fines  and  penalties  in  his  hands  Is  that  he  held  them 
in  his  hands  in  pursuance  of  a  stipulation  to  that  effect 
entered  into  between  the  attorney  for  Douglas  county, 
attorney  for  the  school  board  of  the  city  of  Omaha,  and 
the  attorney  for  the  city  treasurer  of  Omaha,  as  some 
dispute  had  arisen  as  to  what  particular  board  or  tri- 
bunal or  school  district  or  municipality  was  entitled  to 
these  fines  and  penalties.     This  excuse  will  not  do.     Tlij 
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statute  was  the  finger-board  which  pointed  to  the  county 
treasurer's  office  and  in  mandatory  temis  commanded 
the  clerk  of  the  district  coui't  to  pay  the  fines  and  pen- 
alties in  his  hands  to  the  c^ounty  treasurer  of  Douglas 
county;  and  if  any  person  or  corporation  claimed  the 
right  to  those  funds,  that  claim  should  be  made  to  the 
county  treasurer.  The  force  and  cflfcct  of  a  mandatory 
statute  cannot  be  suspended  by  stipulation  of  parties. 

I  must  not  be  understood  from  anything  said  here  as 
imputing  to  the  respondent  any  criminal  intent.  Indeed 
I  think  it  is  apparent  from  lespondent's  answer  that  he 
has  at  all  times  acted  in  good  faith;  that  he  has  been 
guilty  of  no  moral  delinquency, — no  evil  intention;  that 
he  has  at  all  times  been  able  and  ready  and  willing  to 
account  for  and  pay  over  the  public  funds  in  his  hands. 
On  the  otlier  hand  duty  compels  me  to  say  that  I  think 
this  respondent  has  been  guilty  of  negligence.  Like  all 
other  men  in  all  vocations  of  life,  he  has  been  careless. 
But  the  constitution  does  not,  nor  does  it  attempt  to, 
make  any  distinction  as  to  one's  ineligibility  to  an  office 
whether  it  arises  fiom  neglect,  carelessness,  or  criminal 
intent.  What  the  constitution  says  and  what  it  means 
is  that  one  who  is  in  di^fault  as  a  collector  and  custodian 
of  public  money  or  property  shall  not  be  eligible  to  any 
office  of  trust  or  profit  under  the  constitution  or  laws  of 
this  state;  and,  while  I  think  the  respondent  was  not 
guilty  of  any  intentional  wrong  or  fraud  or  crime,  I  have 
not  the  slightest  doubt  but  that  by  reason  of  his  care- 
lessness and  negligence  he  was  at  the  time  he  was  a  can- 
didate for  the  office  of  mayor  **in  default''  within  the 
meaning  of  section  2,  ariicle  14,  of  the  constitution,  if  he 
was  at  that  time  a  collector  and  custodian  of  public 
money  or  property. 

The  constitutional  convention  left  it  to  the  legislative 
department  of  the  government  to  prescribe  such  civil  or 
criminal  penalties  as  it  might  see  fit  against  one  in  de- 
fault as  a  collector  and  custodian  of  public  funds,  but 
itself  made  the  b(  ing  in  default  by  such  a  collector  and 
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custodian  as  to  such  fund  a  political  offense,  and  affixed 
as  a  penalty  for  the  same  ineligibility  to  election  and 
disqualification  for  holding  an  office  of  trust  or  profit 
while  such  default  existed;  and  the  cause  or  the  inten- 
tion which  gave  rise  to  such  political  offense  is  in  such 
an  inquiry  as  this  wholly  immaterial.  If  the  party  is  in 
default  as  a  collector  and  custodian  of  public  funds  then 
by  the  constitution  he  is  guilty  neither  of  any  criminal 
nor  civil  offense,  but  is  guilty  of  the  political  offense 
described  in  the  constitution;  and  no  excuse  whatever 
can  be  heard  in  extenuation  of  that  offense.  If  the 
public  funds  or  property  in  such  collector  and  custo- 
dian's possession  had  been  stolen  from  him,  or  if  it  had 
been  lost  as  the  result  of  some  circumstance  wholly  be- 
yond his  control,  then,  to  prevent  his  being  in  default, 
he  must  make  it  good  to  the  public  treasury.  This  pro- 
vision of  the  constitution  under  consideration  is  analo- 
gous to  the  statute  which  prescribes  a  penalty  of  $50 
against  any  officer  for  taking  fees  in  excess  of  those  pre- 
scribed by  statute  for  performing  a  duty  of  his  office. 
And  in  Cohhty  v,  Burks,  11  Neb.,  157,  the  court  held  that 
the  mistake  or  ignorance  of  such  an  officer,  where  he 
had  not  been  guilty  of  any  evil  intent,  afforded  him  no 
defense  to  the  action  to  recover  such  a  penalty.  This 
is  doubtless  the  correct  construction  of  the  act.  I  have 
not  been  able  to  find  any  case  where  such  an  act  was 
differently  construed.  A  different  conslruction  of  such 
a  law  as  this  would  effectually  destroy  it,  and  it  is  upon 
the  grounds  of  public  policy  that  such  acts  are  construed 
by  the  courts  as  in  Cobhcy  v.  Burks,  supra, 

I  am  aware  that  in  People  v.  Ilamilton,  24  111.  App.,  609, 
already  referred  to,  it  was  said  in  effect  that  one  was  not 
in  default  because  of  his  failure  to  make  a  payment  re- 
quired by  law  when  there  had  been  an  honest  intent  on 
his  part  to  pay,  but  this  language  of  the  court  was 
obiter.  It  had  nothing  whatever  to  do  with  the  point 
on  which  the  decision  in  that  case  turned.  We  are  also 
aware  that  the  supreme  court  of  Louisiana  iu  f^tate  v. 
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Reidy  12  So.  Kep.  [La.],  189,  said  that  "default,"  when 
used  in  connection  with  "disqualification  for  office," 
meant  default  with  dishonor.  I  concede  that  this  ex- 
pression is  good  poetry  everywhere,  and  good  law  when 
applied  to  the  facts  of  the  case  in  which  it  was  used, 
but  it  has  no  applicability  whatever  to  this  case.  The 
Louisiana  court  was  not  defining,  nor  attempting  to  de- 
fine, the  meaning  of  the  term  'in  default,"  or  any  kindred 
term.  In  that  case  the  constitution  of  Louisiana  made 
one  who  had  been  a  collector  of  taxes  ineligible  to  office 
until  he  had  obtained  a  discharge  for  the  amount  of  col- 
lections made  by  him.  Such  a  collector  having  been 
elected  to  an  office,  and  qtw  tcarranto  proceeding  brought 
to  test  his  title  to  the  office,  it  was  contended  by  the 
relator  that  the  respondent  had  not  collected  the  tax 
lists  placed  in  his  hands,  and  for  that  reason  he  was  in- 
debted to  the  state,  and  it  was  in  this  connection  that  the 
court  said,  in  the  constitutional  disqualification  to  hold 
office  is  the  idea  not  only  of  debt  but  of  default  with 
dishonor;  not  only  that  the  collector  owes  but  that  he 
owes  money  collected  and  in  his  hands;  not  only  that  he 
is  a  debtor  but  a  defaulter. 

5.  A  final  inquiry  is,  is  a  clerk  of  a  district  court  a  col- 
lector and  custodian  of  public  funds  or  property  within 
the  meaning  of  said  section  2,  article  14,  of  the  constitu- 
tion? I  do  not  think  he  is.  It  is  true  that  the  respond- 
ent, while  clerk  of  the  district  court,  was  a  custodian  of 
the  fines  and  penalties  received  by  him  from  the  time  he 
received  them.  For  their  loss  he  doubtless  would  have 
been  liable  upon  his  official  bond.  Had  he  embezzled 
them  or  converted  them  to  his  own  use  perhaps  he  would 
have  been  criminally  liable.  But  the  language  of  the 
constitution  is  not  a  "collector  or  custodian,"  but  "col- 
lector and  custodian."  Unfortunately,  we  have  not  ac- 
cess to  the  debates  of  the  constitutional  convention  and 
I  do  not  know  for  what  particular  reason  the  framers  of 
the  constitution  made  the  clause  read  ''collector  and  cus- 
todian."    It  was  said  by  counsel  for  the  relator  in  his 
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oral  argument  in  this  case  in  this  court  that  the  consti- 
tution should  be  read  as  though  it  was  written  "collector 
or  custodian."  The  courts  are  not  at  liberty  to  thus 
change  the  context  and  make  the  disqualification  of  eli- 
gibility to  office  apply  to  any  other  person  than  the  one 
the  framers  of  the  constitution  made  it  apply.  A  col- 
lector, within  the  meaning  of  this  constitution,  is  a 
public  officer  charged  by  law  with  the  duty  of  exacting 
and  receiving  payments  of  money  or  property  due  the 
state  or  public.  To  make  one  a  collector  within  the 
meaning  of  this  constitution  it  must  not  only  be  his  duty 
to  collect  or  receive  money  or  property  due  the  state  or 
public,  but  it  must  be  his  legal  duty.  He  must  be  armed 
by  law  with  authority  to  demand  and  enforce  payment. 
Now,  while  the  respondent  was  clerk  of  the  district  court, 
was  by  virtue  of  his  office  authorized  to  receive  fines  and 
penalties  which  might  be  paid  to  him  as  clerk,  yet  no 
statute  of  this  state  made  it  his  duty  to  demand  such 
fines  and  penalties  from  the  party  owing  them,  or  to  en- 
force, by  any  process  whatever,  the  payment  of  such 
fines  or  penalties.  He  was  not  invested  with  authority 
to  seize  the  property  of  the  citizen  who  owed  a  fine  or  a 
penalty  and  sell  it  for  the  purpose  of  realizing  such  fine 
or  penalty. 

The  demurrer  should  be  carried  back  to  the  relation, 
sustained,  and  the  proceeding  dismissed. 

Irvine,  0. 

In  the  interpretation  of  the  vmtten  law  the  meaning 
and  intent  of  the  lawgiver  must  be  gathered  from  the 
language  used.  It  must  be  presumed  that  the  framers 
of  the  constitution  were  fairly  familiar  with  the  mother 
tongue,  and  that  in  an  instrument  of  that  solemnity  they 
selected  their  words  and  forms  of  expression  with  some 
care  for  the  purpose  of  expressing  their  intent.  We  are 
not  at  liberty  to  substitute  for  the  meaning  of  the  lan- 
j;uage  so  by  them  deliberately  chosen  the  meaning  whicli 
in  our  minds  should  have  been  expressed  in  order  to 
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carry  out  the  policy  we  attribute  to  them.  Such  liber- 
ality of  construction  in  effect  substitutes  for  what  has 
been  declared  the  law  that  which  the  courts  think  should 
have  been  so  declared.  We  must  therefore  w^eigh  the 
language  used,  imputing  to  the  framers  of  the  constitu- 
tion deliberation  and  intelligence  of  diction,  and  give  to 
each  word  some  force  if  practicable.  These  remarks  are 
expressive  of  axiomatic  rules  of  construction,  which, 
however,  are  apt  to  be  overlooked  in  the  attempt  to  carry 
out  what  is  loosely  styled  the  spirit  of  the  written  law, — 
an  operation  frequently  accompanied  by  such  a  disre- 
gard of  the  English  language  that  laymen,  comparing 
the  statute  with  its  exposition,  come  to  regard  the  pro- 
cess of  construction  as  equivalent  to  destruction.  If  we 
are  to  pay  any  attention  to  the  letter  of  the  law  we  must 
conclude  that  a  clerk  of  the  district  court  is  not  a  "col- 
lector and  custodian"  of  public  money  as  to  fines  and 
penalties  received  by  him.  We  have  no  more  right  to 
read  the  word  "and"  as  if  it  were  "or"  than  we  have  to 
reverse  the  process  and  in  the  following  phrase  substi- 
tute the  conjunctive  for  the  disjunctive  between  "money" 
and  "property,"  or  to  read  the  word  "public"  as  if  it  were 
written  "private,"  or  to  interpolate  a  negative,  or  in  any 
other  manner  do  violence  to  the  constitution  and  effect 
a  judicial  amendment.  It  is  the  duty  of  the  clerk  to 
receive  fines  and  penalties  and  within  ten  days  pay  them 
over  to  the  treasurer.  I  am  not  prepared  to  say  that 
because  he  is  not  charged  with  the  duty  and  power  of 
exacting  and  enforcing  payment  he  may  not  properly  be 
styled  a  "collector,"  but  if  the  meaning  of  that  word  be 
so  extensive  as  to  include  an  oflScer  merely  empowere<l 
to  receive  and  pay  pver,  then  to  give  any  effect  to  the 
word  "custodian"  we  must  hold  that  it  signifies  oiie  who 
is  charged  with  a  more  permanent  and  responsible  keej)- 
ing  and  care  of  money  than  devolves  on  any  agent  for 
collection.  And  yet  the  latter  is  plainly  the  measure 
of  the  clerk's  power  and  responsibility.  The  fact  that 
ten  days  is  allowed  the  clerk  to  pay  the  money  to  its 
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custodian,  the  treasurer,  is  of  no  significance.  This  is 
only  a  period  fixed  by  law  arbitrarily,  for  the  sake  of 
certainty,  as  one  reasonably  to  be  allowed  for  making 
the  transfer,  and  it  does  not  change  the  character  of  his 
possession.  The  statute  attempting  to  transfer  to  the 
public  the  right  of  the  owners  of  the  other  funds  which 
the  respondent  is  charged  with  retaining  is  very  plainly 
violative  of  the  constitution,  for  the  reasons  given  by 
Judge  NoRVAii  and  Commissioner  Ragan.  It  follows 
that,  in  my  opinion,  the  demurrer  should  be  overruled, 
because  the  relation  states  no  cause  of  action;  and,  as 
it  is  not  in  the  nature  of  the  case  amendable,  the  cause 
should  be  dismissed.  Entertaining  this  opinion,  I  feel 
that  some  of  the  other  questions  discussed  are  not  neces- 
sarily involved  in  the  decision,  and  prefer  to  express  no 
opinion  thereon. 


Qeorgk  W.  Shreck,  Sheriff,  v.  Edward  A.  Gilbert. 

B^ED  Decembeb  9, 1897.    No.  7579. 

1.  Proceedings  in  Error:  Waiteb.    In  a  proceeding  in  error  it  is  proper 

for  the  defendant,  by  way  of  answer,  to  set  up  such  facts  subse- 
quent to  the  judgment  sought  to  be  reviewed  as  are  claimed  to 
have  the  efTect  to  waive  the  error  complained  of. 

2.  Beplevin:  Issues.    In  replevin  the  question  for  adjudication  is  that 

of  the  rights  of  the  parties  with  respect  to  the  possession  of  the 
property  when  the  action  was  begun. 

3.  Exemption:  Attorney's  Libbabt.    The  library  of  an  attorney  at 

law,  a  resident  of  the  state,  is  exempt  under  section  530  of  the  Code 
of  Civil  Procedure,  but  by  virtue  of  section  531  of  said  Code  such 
exemption  cannot  be  claimed  against  an  execution  upon  a  judg- 
ment recovered'  against  him  for  moneys  received  professionally 
for  the  judgment  creditor. 

4. :  :  Judgment:   Findings.    The  fact  that  the  judgment 

was  recovered  for  moneys  received  by  an  attorney  for  his  client 
makes  said  section  531  applicable  without  any  finding  to  that  effect 
in  the  judgment 
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Error  from  the  district  court  of  York  county.     Tried 
below  before  Whbbilbr,  J.    Reversed. 

J.  8.  Bishop  and  Halleck  F.  Rose,  for  plaintiff  in  error. 
Oilbert  Bros.,  contra. 

NORVAIi,  J. 

On  the  20th  day  of  February,  1893,  Ab.  Kirchbaum  & 
Co.  recovered  judgment  in  the  district  court:  of  Lancaster 
county  against  W.  T.  Scott  and  E.  A.  Gilbert:,  lawyers 
doing  business  under  the  name  and  style  of  Scott  &  Gil- 
bert, in  the  sum  of  $111.39,  and  $92.90  costs.  Subse- 
quently, on  July  3,  1893,  an  execution  was  issued  upon 
said  judgment,  which  was  directed  to,  and  placed  for 
service  in  the  hands  of,  G.  W.  Shreck,  as  sheriff  of  York 
county.  The  writ  was  levied  by  the  officer  upon  the  law 
library  and  office  furniture  of  said  E.  A.  Gilbert,  who 
brought  this  action  in  replevin  against  the  sheriff,  and 
the  possession  of  the  property  seized  under  the  execu- 
tion was  delivered  to  Mr.  Gilbert.  The  trial  of  the  re- 
plevin suit  resulted  in  a  judgment  in  his  favor.  Defend- 
ant has  prosecuted  a  petition  in  error. 

Leave  from  this  court  having  been  first  obtained,  an 
answer  in  error  has  been  filed  by  Gilbert,  which  alleges 
substantially  that  since  this  proceeding  in  error  was 
commenced,  to-wit,  on  the  3d  day  of  March,  1896,  this 
court,  by  a  judgment  duly  entered,  reversed  the  said 
judgment  in  the  case  of  Ab.  Kirchbaum  v.  Scott  &  Gil- 
bert, and  upon  which  the  execution  issued,  and  by  virtue 
of  which  writ  the  sheriff  of  York  county  seeks  to  justify 
the  seizure  of  the  property  replevied,  and  that  a  mandate 
has  been  issued  by  the  clerk  of  this  court  remanding  said 
cause  to  the  district  court  of  Lancaster  county,  out  of 
which  court  said  execution  issued.  The  doctrine  has 
been  frequently  decided  by  the  courts  that  where  a 
party,  after  appealing  or  prosecuting  an  error  proceeding 
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from  a  judgment  in  his  favor,  voluntarily  accepts  tho 
benefits  of  such  judgment  he  waives  the  right  to  have  tho 
cause  reviewed.  (Harte  v.  Castettery  38  Neb.,  571,  and 
cases  in  the  opinion  therein.)  The  rule  is  that  any  facts 
which  have  occurred  subsequent  to  the  judgment  as- 
sailed, which  are  claimed  to  constitute  a  waiver  of  tho 
error  relied  upon  for  reversal,  may  be  brought  to  tho 
attention  of  the  appellate  court.  In  what  manner  should 
it  be  done?  We  conceive  the  proper  practice  to  set  up, 
by  way  of  answer,  the  facts  transpiring  after  the  entry 
of  the  judgment  or  final  order,  which  are  claimed  to  con- 
stitute a  release  of  error,  or  an  estoppel.  The  rule  is 
thus  stated  in  2  Einkead,  Code  Pleading,  sec.  277: 
"While  it  is  true  that  there  are  no  pleadings  filed  in  a 
proceeding  in  error,  ♦  ♦  ♦  and  that  the  case  is  heard 
upon  the  record,  yet  a  defendant  in  error  may  be  per- 
mitted to  file  an  answer  to  a  petition  in  error  for  tho 
purpose  of  setting  up  any  facts  constituting  a  defense 
to  the  proceeding  which  have  occurred  subsequent  to 
the  rendition  of  the  judgment  or  order  complained  of  by 
the  plaintiff  in  error.  It  is  proper  practice  to  allow  a 
defendant  in  error  to  allege  facts  showing  that  the  plain- 
tiff in  error  has  waived  the  error  of  which  he  complains. 
A  settlement. of  the  case  may  be  shown  by  an  answer  in 
error."  To  the  same  effect  are  Elliott,  Appellate  Pro- 
cedure, sees.  407  and  408;  Collins  v.  Davis,  32  O.  St.,  76; 
Mathews  v.  Davis,  39  O.  St.,  54. 

The  defendant  in  error,  in  the  proper  mode,  has 
brought  to  our  attention  the  matter  which  he  claims 
bars  the  prosecution  of  the  error  proceeding.  The 
question  which  next  confronts  us  is  whether  the  facts 
pleaded  in  the  answer  to  the  petition  in  error  renders 
unavailing  the  attack  made  upon  the  judgment  of  the 
court  below.  The  reversal  of  a  judgment  wholly  vacates 
and  annuls  it,  and,  as  a  general  rule,  the  party  obtaining 
the  judgment  will  acquire  no  right  or  benefit  from  it. 
{Marhwell  v.  Pereles,  69  N.  W.  Rep.  [Wis.],  984;  Freeman, 
Execution,  sec.  306;    Wintej^son  v.  Hitchings,  30  N.  Y. 
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Supp.,  260.)   The  record  discloses  that  no  bond  was  given 
to  supersede  the  judgment  recovered  by  Ab.  Kirchbaum 
&  Co.  V.  Scott  &  Gilbert,  that  an  execution  was  issued 
upon  this  judgment  and  the  same  was  levied  upon  the 
property  of  Mr.  Gilbert,  which  he  subsequently  replevied 
in  this  action.     The  judgment  and  the  execution  sued 
out  thereon  were  valid  and  in  full  force  when  the  prop- 
erty was  taken  from  the  officer  under  the  replevin  writ, 
and  justified  his  action  in  the  premises.     The  gist  of  a 
replevin  action  is  the  unlawful  detention  of  the  property 
at  the  inception  of  the  suit,  and  the  rights  of  the  parties 
with  respect  to  possession  of  the  property  at  the  time. 
{Mercer  v,  James,  6  Neb.,  406;  Blue  Y alley  Bank  v.  Banc, 
20  Neb.,  294;  Fischer  v.  Bwrchally  27  Neb.,  245;    Kavan- 
augh  V.  Brodbally  40  Neb.,  875;  Kilpatriclc-Koch  Dry  Goods 
Co,  V.  Str'ausSy  45  Neb.,  793;  Brown  v.  Hogan,  49  Neb.,  746.) 
The  sheriff  by  vii-tue  of  the  levy  of  the  execution  having 
the  undoubted  right  to  the  possession  of  the  property 
in  controversy  when  the  same  was  taken  from  him  under 
the  replevin   writ, — unless  the  property   was   exempt, 
which  will  be  adverted  to  hereafter, — ^it  follows  from  the 
principle  deducible  from  the  foregoing  authorities  that 
the  reversal  of  the  judgment  upon  which  the  execution 
issued  did  not  change  the  rights  of  the  parties  as  they 
existed  when  the  replevin  action  was  commenced-     If 
the  sheriff  did  not  then  unlawfully  detain  the  property, 
he  was  entitled  to  a  return  thereof  on  the  trial,  or  judg- 
men  for  his  right  of  possession.     The  fact  that  the  judg- 
ment in  the  action  of  Ab.  Kirchbaum  &  Co.  v.  Scott  & 
Gilbert  has  been  reversed  on  a  retrial  of  the  replevin 
suit  could  be  properly  shown  for  the  purpose  of  reducing 
the  damages  and  the  value  of  the  officer's  possession. 
The  damages  and  value  of  possession  would  be  merely 
nominal.    To  adopt  the  contention  of  the  plaintiff  below 
would  subject  the  officer  to  costs,  as  well  as  an  action 
for  damages  for  seizing  the  property  upon  execution, 
while  he  was  not  a  wrong-doer.     The  conclusion  we  have 
leached  upon  the  question  coincides  with  the  doctrine 
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announced  in  Wells,  Replevin,  see.  791,  where  it  is  stated 
as  follows:  "According  to  the  general  rule,  the  suit  is 
tried  on  the  state  of  facts  as  they  existed  at  the  com- 
mencement of  the  suit.  This  rule  must  prevail,  unless 
there  be  some  peculiar  reasons  existing  to  the  contrary. 
Where  the  defendant  justified  as  an  officer,  under  an 
attachment,  evidence  to  show  that  it  was  dissolved  after 
the  property  was  replevied  was  immaterial,  as  the  rights 
of  the  parties  depend  upon  the  facts  existing  at  the  time 
the  suit  was  begun.  ♦  ♦  ♦  But  this  rule  will  not 
prevent  the  consideration  of  damages  to  the  time  of  the 
judgment,  as  interest  is  computed  on  a  note;  neither  will 
the  court  refuse  to  consider  the  rights  of  the  defendant 
to  a  return  at  the  time  return  is  asked."  (Cobbey,  Re- 
plevin, sees.  12,  25,  27.)  The  matters  pleaded  in  the 
answer  to  the  petition  in  error  are  insufficient  to  justify 
a  dismissal  of  the  proceeding.  But  the  facts  so  set  up 
may  be  proven  by  plaintiff  on  a  retrial  of  the  cause  in 
mitigation  of  damage,  and  also  as  affecting  the  value  of 
the  officer's  possession  under  the  execution. 

We  now  pass  to  a  consideration  of  the  merits  of  the 
cause.  It  is  argued  that  the  judgment  is  unsupported 
by  the  evidence  and  is  contrary  to  law.  Defendant  be- 
low, as  sheriff,  held  the  property  in  controversy  under 
an  execution  against  Scott  &  Gilbert.  Mr.  Gilbert  is 
an  attorney  at  law  residing  in  this  state,  and  by  reason 
thereof  claims  that  the  property  was  exempt  under  the 
provisions  of  subdivision  8  of  section  530  of  the  Code  of 
Oiyil  Procedure,  which  exempts  from  attachment,  exe- 
cution, or  sale  on  any  final  process  "the  library  and  im- 
plements of  any  professional  man."  The  sheriff  insists 
that  the  judgment  upon  which  the  execution  issued  was 
recovered  for  moneys  received  by  the  judgment  debtors 
Scott  &  Gilbert,  as  attorneys  at  law  for  Ab.  Kirchbaum 
&  Ck).,  and,  therefore,  the  property  is  not  exempt  from 
the  payment  of  such  judgment.  Section  5S1  of  the  Code 
of  Civil  Procedure  declares  that  "nothing  in  this  chapter 
shall  b^  so  construed  as  to  exempt  any  property  in  this 
66 
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state  from  execution  or  attachment  ♦  ♦  ♦  for  money 
due  and  owing  by  any  attorney  at  law  for  money  or 
other  valuable  consideration  received  by  said  attorney 
for  any  person  or  persons."  It  is  too  plain  to  require 
argument  or  discussion  that  said  section  530  of  the  Code 
cannot  be  invoked  to  exempt  the  library  of  an  attorney 
at  law  from  sale  under  execution  to  satisfy  a  judgment 
obtained  for  moneys  received  by  him  professionally  for 
the  judgment  creditor.  The  statute  is  a  just  and  wise 
one,  which  it  is  the  duty  of  the  courts  to  enforce. 

In  justice  to  plaintiflf  below,  it  should  be  stated  that 
the  points  urged  by  him  are,  first,  that  section  531  cannot 
be  invoked  in  this  case,  since  neither  the  judgment  in 
favor  of  Ab.  Kirchbaum  &  Co.,  nor  the  execution  issued 
thereon,  discloses  that  said  judgment  w^as  founded  on  a 
claim  for  money  received  by  the  judgment  creditors  as 
attorneys;  second,  that  as  a  matter  of  fact  the  judgment 
was  not  for  moneys  collected  professionally.  The  pur- 
pose of  the  said  section  531  was  to  subject  any  property 
of  an  attorney  at  law  to  execution  upon  any  judgment 
rendered  against  him  for  moneys  received  for  the  use  of 
his  client  in  the  line  of  his  employment  There  is  noth- 
ing in  said  section  which  requires  that  the  judgment  or 
execution  shall  disclose  that  the  recovery  w^as  upon  a 
debt  against  which  the  statute  allows  no  exemptions  to 
be  interposed.  It  would  have  been  proper  practice  for 
the  judgment  to  have  found  the  privileged  character  of 
the  debt,  and  had  such  a  finding  been  made  upon  an  issue 
tendered,  it,  doubtless,  would  have  been  conclusive  upon 
the  question.  But  we  find  nothing  in  the  section  which 
makes  such  a  finding  essential,  and  we  conclude  that  the 
section  is  available,  whenever  the  exemption  is  claimed, 
if  it  is  disclosed  that  the  judgment  was  recovered  upon  • 
a  debt  for  moneys  collected  by  an  attorney  for  the  use  of 
another  person.  {Rogers  v,  Brackett,  25  N.  W.  Eep. 
[Minn.],  601;  Taylor  v.  Rice,  44  N.  W.  Rep.  [N.  Dak.], 
1017.)  If  it  was  unnecessary  that  the  judgment  should 
have  found  the  privileged  character  of  the  debt,  it  fcl- 
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lows  no  such  recital  in  the  execution  was  required  to 
make  such  section  531  applicable..  We  have  examined 
the  authorities  cited  by  plaintiff  below,  and  find  them 
not  in  point  here. 

The  pleading  and  judgment  in  the  case  of  Ab.  Kirch- 
baum  &  Co.  v.  Scott  &  Gilbert  were  introduced  in  evi- 
dence in  the  trial  of  the  present  action.  The  petition  in 
the  case  mentioned,  after  stating  that  Scott  &  Gilbert 
are  attorneys  at  law  and  practicing  at  the  city  of  York, 
avers  that  "the  defendants  are  indebted  to  the  plaintiff 
in  the  sum  of  one  hundred  dollars  for  so  much  money 
had  and  received  by  the  defendants,  as  attorneys  and 
counselors  at  law,  of  and  from  Hopkins  &  Cowan,  of  the 
city  of  York,  Nebraska,  to  and  for  the  use  of  the  plaintiffs 
on  or  about  the  1st  day  of  February,  1888,  and  which  said 
sum  was  then  due  and  payable  from  defendants  to  the 
plaintiffs,"  and  that  defendants  have  unlawfully  retained 
the  same,  and  have  paid  no  part  thereof.  The  amended 
answer  in  said  cause  expressly  admits  all  of  said  aver- 
ments excepting  the  unlawful  detention  of  the  money, 
and,  in  the  nature  of  an  avoidance,  pleads  the  payment  of 
the  money  in  obedience  to  certain  garnishment  proceed- 
ings brought  against  them.  There  having  been  no  testi- 
mony introduced  in  the  replevin  action  to  contradict  the 
foregoing  documentary  evidence,  the  privileged  charac- 
ter of  the  debt,  for  the  collection  of  which  the  execution 
issued,  must  be  regarded  as  established.  The  judgment 
in  this  action  is  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 
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RUFUS  L.  McDONAI-.D  ET  AL.  V.  ROSINA  MaRQUARDT 

ET  AL. 

Filed  December  9, 1897.    No.  7570 

1.  Attachment:  Sufficiency  of  Affidavit.    An  attachment  affldaTit 

setting  forth  the  nature  of  the  plaintiff's  claim,  that  it  is  just,  the 
amount  which  the  affiant  believes  plaintiff  ought  to  recover,  and 
the  existence  of  one  or  more  statutory  grounds  for  the  writ  in  the 
language  of  the  Code  of  Civil  Procedure  is  sufficient. 

2.  :  Ground  for  Dissolution.    It  is  no  ground  for  <ii£solving  an 

attachment  issued  against  two  or  more  defendants  that  the  prop- 
erty levied  on  is  the  individual  property  of  one  of  them  alone. 

3. :    Evidence.    Evidence  examined   and  held   sufficient  to   au- 
thorize an  attachment 

4.  :  Issues  on  Motion  to  Dissolve.    The  merits  of  a  cause  will 

not  be  adjudicated  on  a  motion  to  dissolve  an  attachment. 

Error  from  the  district  court  of  Pawnee  county. 
Tried  below  before  Babcock,  J.     Rerersc^. 

A.  D.  McCan^less  and  Lindsay  &  RupeVj  for  plaintiffs  in 
error. 

St(yry  &  Story  and  F,  Martin^  contra. 

m 

NORVAL,  J. 

This  was  an  action  in  attachment  bv  Rufus  L.  McDon- 
aid  and  others  ajj^ainst  Rosina  Marquardt,  David  P.  Mar- 
quardt, and  Charles  Place  on  an  account  for  goods  sold 
and  delivered.  In  the  affidavit,  as  grounds  for  the  writ, 
plaintiffs'  agent  deposed: 

"1.  That  said  defendants  and  each  of  them  is  about  to 
remove  his  property,  or  a  part  thereof,  out  of  the  juris- 
diction of  this  court  with  intent  to  defraud  his  creditors; 

and 

"2.  Is  about  to  convert  his  property,  or  a  part  thereof, 
into  money  for  the  purpose  of  placing  it  beyond  the  reach 
of  his  creditors;  and 


Vol.  52]  SEPTEMBER  TERM,  1897.  82J 


McDonald  ▼.  Marquardt. 


"3.  Has  property  and  rights  in  action  which  he  con- 
ceals; and 

"4.  Has  assigned,  removed,  disposed  of,  and  is  about 
to  dispose  of  his  property,  or  a  part  thereof,  with  intent 
to  defraud  his  creditors;  and 

"5.  Fraudulently  contracted  the  debt/^ 

The  defendant  Place  alone  moved  for  a  dissolution  of 
the  attachment:  (1)  Because  the  facts  stated  in  the  ajfi- 
davit  are  not  sufficient  to  justify  the  issuing  of  the  writ; 
(2)  because  said  affidavit  is  untrue;  (3)  the  property 
seized  by  the  officer  under  the  writ  belongs  to  said  de- 
fendant individually.  The  court  discharged  the  attach- 
ment, and  from  the  order  of  dissolution  plaintiff  prose- 
cutes error. 

The  attachment  affidavit  alleges  that  the  action  is  to 
recover  a  debt  of  |1,213.83,  due  for  goods  sold  and  de- 
livered by  plaintiffs;  that  the  claim  is  just;  that  the 
affiant  believes  plaintiffs  ought  to  recover  said  sum,  and 
the  existence  of  the  five  grounds  of  attachment  set  out 
above  in  the  language  of  the  statute.  This  complied  with 
the  requirements  of  sections  198  and  199  of  the  Oode 
of  Civil  Procedure,  and  the  first  ground  of  the  motion 
to  discharge  the  attachment  is  overruled.  {Ellison  v. 
Tallm,  2  Neb.,  14;  3  Neb.,  63;  Hilton  v,  Ross,  9  Neb.,  496; 
Steele  v.  Dodd,  14  Neb.,  496;  Burnham  v.  Ramgey  47  Neb., 
175.)  That  the  defendant  Place  was  the  individual 
owner  of  the  property  upon  which  the  attachment  was 
levied  was  no  ground  for  dissolving  the  writ.  (Drake, 
Attachment  [6th  ed.],  418;  lioscnlmrg  v.  Burnstein,  61  N. 
W.  Rep.  [Minn.],  684.)  The  attachment  was  doubtless 
vacated  upon  the  second  ground  stated  in  the  motion  to 
discharge,  namely,  that  the  affidavit  made  the  basis  for 
the  issuance  of  the  writ  was  untrue.  There  is  but  little 
controversy  in  regard  to  the  main  facts  of  the  case. 
Plaintiffs  were  wholesale  merchants  of  the  city  of  St. 
Joseph,  Mo.,  and  the  defendant  David  F.  Marquardt  was 
a  retail  merchant  at  Burchard,  this  state,  from  January 
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1, 1894,  to  about  March  20  of  the  same  year,  the  business 
having  been  conducted  by  him  in  the  name  of  his  mother, 
Kosina  Marquardt.  During  which  period  the  bulk  of  the 
goods  covered  by  the  account  sued  upon  was  sold  and 
delivered.  On  March  20,  1894,  the  defendant  Place 
traded  to  Marquardt  160  acres  of  land,  located  in  Cherry 
county,  which  had  but  little  value,  for  a  one-third  inter- 
est in  the  stock  of  goods,  which  was  worth  over  f5,000. 
At  the  time  of  said  transfer  Marquardt  was  indebted  in 
considerable  amounts  to  wholesale  houses  for  goods  pur- 
chased, of  which  fact  Place  was  cognizable.  After  the 
trade,  until  April  13,  1894,  the  two  did  business  under 
the  firm  name  of  Marquardt  &  Place,  dividing  the  pro- 
ceeds of  sale  between  them  each  evening  and  paying  no 
part  of  the  indebtedness.  During  which  period  a  small 
quantity  of  goods  was  ordered  by  them  from  plaintiffs, 
which,  together  with  some  of  the  merchandise  previously 
ordered  by  Marquardt,  was  received  and  retained  by  the 
firm,  but  payment  for  the  same  never  has  been  made  to 
plaintiffs.  On  April  13, 1894,  Marquardt  traded  his  two- 
thirds  interest  in  the  stock  of  goods  to  one  Brown,  and 
that  night  Place  and  Brown  hurriedly  divided  the  goods 
between  themselves.  The  latter  immediately  prior  to 
such  division  stated  to  the  former  as  the  reason  for  so 
much  haste  "that  the  wholesale  men  would  be  there  on 
the  next  train."  No  invoice  was  taken  of  the  stock,  but 
the  division  was  made  by  removing  the  goods  from  the 
shelves  and  placing  them  in  three  piles,  of  which  Place 
took  one  and  Brow^n  the  remaining  two.  The  latter  re- 
moved his  share  to  his  own  building,  while  the  same  night 
Place  hauled  his  portion  away  from  the  storeroom  in 
which  the  business  had  been  conducted  and  secreted  the 
goods  in  different  places.  The  next  day  the  suit  was 
instituted.  While  the  testimony  may  not  disclose  that 
the  transfer  from  Marquardt  to  Place  was  made  for  a 
fraudulent  purpose,  no  other  conclusion  can  be  drawn 
from  the  facts  established  by  the  proofs  than  that  Place 
secreted  a  portion  of  the  stock  of  goods  for  the  purpose 
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and  with  the  intent  of  placing  the  same  beyond  the  reach 
of  the  plaintiffs,  and  to  hinder  and  delay  them  in  the 
collection  of  their  claim  herein  involved.  At  least  one 
of  the  grounds  for  the  attachment  was  established  by 
the  proofs  beyond  dispute. 

It  is  said  that  the  debt  for  which  the  attachment  was 
issued  was  the  individual  debt  of  Marquardt,  and  for  the 
payment  of  which  Place  is  not  liable.  This,  if  true,  is 
no  ground  for  vacating  the  writ.  The  merits  of  a  cause 
cannot  be  adjudicated  upon  the  hearing  of  a  motion  to 
dissolve.  {Olmstead  v.  Rivers^  9  Neb.,  234.)  The  order 
complained  of  is  reversed,  and  the  attachment  is  rein- 
stated. 

Bbversed. 


Max  Meybr  &  Brother  v.  William  D.  Hibler. 

Filed  Decembeb  9, 1897.    No.  7560. 

1.  Bin  of  Exceptions:  Justice  of  the  Peace.    Prior  to  the  act  of  1895 

(Session  Laws,  eh.  72)  a  jiistice  of  the  peace  had  no  authority  to 
allow  a  bill  ot  exceptions  embodying  the  evidence  on  a  motion 
objecting  to  the  jurisdiction  of  the  court  over  the  person  of  the 
defendant. 

2.  Justice  of  the  Peace:  Attachment:  Summons:  Constructive  Ser- 

vice. In  an  action  for  the  recovery  of  money  in  a  justice  court, 
where  the  defendant  has  absconded  with  the  intent  to  defraud 
creditors,  if  service  of  summons  cannot  be  had  within  the  county, 
and  property  of  the  defendant  has  been  seized  in  attachment,  con- 
structive service  of  process  may  be  had  and  Jurisdiction  acquired 
under  the  provision  of  section  932  of  the  Code  of  Civil  Procedure. 

Error  from  the  district  court  of  Antelope  county. 
Tried  below  before  Robinson,  J.    Affirmed. 

M.  B.  Putney,  for  plaintiff  in  error. 
J.  F.  Boyd,  contra. 
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NORVAL,  J. 

This  suit  was  brought  by  William  D.  Hibler  against 
Max  ileyer  &  Bro.,  a  partnership,  before  a  justice  of  the 
peace  to  recover  the  sum  of  f  122  alleged  to  be  due  for 
commissions  on  goods  sold  by  plaintiff  for  defendant. 
An  affidavit  for  attachment,  in  the  usual  form,  was  filed 
alleging,  as  grounds  for  the  writ,  that  the  defendant  is 
about  to  remove  its  property,  or  a  part  thereof,  out  of  the 
county  with  intent  to  defraud  its  creditors,  and  has  ab- 
sconded with  the  same  fraudulent  intent.     Another  affi- 
davit was  likewise  filed  by  the  plaintiff  alleging  that  the 
firm  of  Kay  &  Itay  has  property  of,  and  is  indebted  to,  the 
defendant.     At  the  same  time  a  summons,  order  of  at- 
tachment, and  garnishee  summons  were  issued,  all  made 
returnable  on  February  7,  1893,  and  delivered  to  a  con- 
stable for  service,   who   returned   the  same  with   the 
indorsement  that  the  said  Max  Meyer  &  Bro.  "not  found 
in  the  county;"  further,  that  the  order  of  attachment  and 
summons  in  garnishment  were  personally  served  upon 
Kay  &  Kay.     On  the  return  day  garnishee  appeared  and 
answered  under  oath  that  the  firm  of  Kay  &  Kay  had  in 
its  hands  f  108  belonging  to  defendant.     Thereupon  the 
justice  continued  the  cause  until  April  7,  1893,  at  10 
o'clock  A.  M.,  for  the  purpose  of  obtaining  service  by 
publication,  and  on  that  day  due  proof  of  notice  by  publi- 
cation under  the  provisions  of  the  statute  was  filed  with 
the  justice.     At  the  hour  fixed  for  trial  the  defendant  ap- 
peared specially  and  filed  a  motion  challenging  the  juris- 
diction of  the  court  over  the  person  and  property  of 
defendant  on  the  following  grounds:   (1)  Defendant  has 
not  been  served  with  a  copy  of  the  summons,  and  has  not 
waived  service  thereof;  (2)  defendant  has  not  entered  a 
voluntary  appearance  in  the  cause;    (3)  defendant  is  a 
resident  of  the  state,  residing  and  doing  business  in  the 
city  of  Omaha,  in  Douglas  county.     This  motion  was 
overruled  by  the  justice,  an  exception  was  noted  to  the 
ruling,  and  judgment  was  entered  for  Hibler,  and  the 
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garnishee  was  ordered  to  pay  the  $108  into  court.  Max 
Meyer  &  Bro.  prosecuted  error  to  the  district  court, 
wherein  the  proceedings  before  the  justice  were  affirmed, 
and  the  cause  is  brought  here  to  obtain  a  reversal  of  the 
judgment  of  the  district  court. 

It  was  urged,  in  argument,  that  the  justice  of  the  peace 
did  not  acquire  jurisdiction  over  the  firm  of  Max  Meyer  & 
Bro.,  since  it  was  a  resident  of  Douglas  county,  and  this 
suit  should  have  been  commenced  in  that  county. 
Whether  this  action  was  brought  in  the  proper  county  or 
not  we  are  unable  to  determine,  for  the  reason  the  record 
does  not  disclose  the  residence  of  the  defendant  partner- 
ship or  that  of  the  members  thereof.  The  transcript  of 
the  justice  shows  that  the  objections  to  the  jurisdiction 
were  heard  and  determined  upon  affidavits,  but  those  affi- 
davits are  not  available  here,  as  they  are  not  a  part  of  the 
record,  and  could  not,  under  the  law  in  force  at  the  time 
of  the  trial,  have  been  preserved  by  a  bill  of  exceptions. 
{Moli7ie,  Milbum  &  Stoddard  Co.  v.  Ctirtis,  38  Neb.,  520; 
Vahek  v.  Wilson,  44  Neb.,  10;  Real  v.  Honey,  39  Neb.,  516.) 
This  court  cannot  take  judicial  notice  oi  the  residence  of 
Max  Meyer  &  Bro. 

The  only  other  question  presented  for  our  consideration 
is  whether  the  justice  acquired  jurisdiction  by  the  pub- 
lished notice.  Section  77  of  the  Code  of  Civil  Procedure 
provides  that  "service  may  be  made  by  publication  in 
either  of  the  following  cases:  ♦  ♦  ♦  Third — In 
actions  brought  against  a  nonresident  of  this  state,  or  a 
foreign  corporation,  having  in  this  state  property  or 
debts  owing  to  them,  sought  to  be  taken  by  any  of  the 
provisional  remedies,  or  to  be  appropriated  in  any  way. 
*  *  •  Fifth — In  all  actions  where  the  defendant 
being  a  resident  of  the  state  has  departed  therefrom  or 
from  the  county  of  his  residence,  with  intent  to  delay  or 
defraud  his  creditors  or  to  avoid  the  service  of  a  sum- 
mons, or  keeps  himself  concealed  therein  with  the  like 
intent."  Section  932  of  said  Code,  relating  to  construc- 
tive  service  on   defendant   by    publication   in   actions 
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brought  before  a  justice  of  the  peace,  declares  that  "if  the 
order  of  attachment  is  made  to  accompany  the  summons, 
a  copy  thereof,  and  the  summons,  shall  be  served  upon 
the  defendant  in  the  usual  manner  for  the  service  of  a 
summons,  if  the  same  can  be  done  within  the  county;  and 
when  any  property  of  the  defendant  has  been  taken  under 
the  order  of  attachment,  and  it  shall  appear  that  the 
summons  issued  on  the  action  has  not  been  and  cannot 
be  served  on  the  defendant  in  the  county,  in  the  manner 
prescribed  by  law,  the  justice  of  the  peace  shall  continue 
the  cause  for  a  period  not  less  than  forty  days,  nor  more 
than  sixty  days,  whereupon  the  plaintiff  shall  proceed  for 
three  consecutive  weeks  to  publish,  in  some  newspaper 
printed  in  the  county,  or  if  none  be  printed  therein,  then 
in  some  newspaper  of  general  circulation  in  the  said 
county,  a  notice,  stating  the  names  of  the  parties,  the  time 
when,  by  what  justice  of  the  peace,  and  for  what  sum 
said  order  was  issued,  and  shall  make  proof  of  such 
publication  to  the  justice;    and  thereupon  said  action 
shall  be  proceeded  with,  the  same  as  if  summons  had 
been  duly  serveil."    It  will  be  observed  that  said  section 
77  of  the  Code  has  authorized  service  of  process  by  pub- 
lication in  certain  enumerated  instances,  among  others, 
when  the  defendant  has  left  the  county  of  his  residence 
Avith  the  intent  to  delay  or  defraud  his  creditors.     There 
is  as  much  right  to  make  substituted  service  of  summons 
in  such  a  case  as  there  is  when  the  action  falls  within  the 
third  subdivision  of  the  section,  which  empowers  service 
by  publication  in  certain  causes  where  the  defendant  is 
a  nonresident  of  the  state  or  is  a  foreign  corporation. 
The  affidavit  upon  which  this  writ  of  attachment  was 
issued  avei-s  that  the  defendant  has  absconded  from  the 
county  of  its  residence  with  the  intent  of  defrauding 
creditors.     Property  of  the  defendant  was  seized  by  vir- 
tue of  the  attachment  and  garnishee  summons,  and  it  is 
disclosed  that  not  one  of  the  processes  issued  in  the 
action  has  been  or  can  be  served  upon  the  defendant  in 
tho  county.     In  the  light  of  the  facts  disclosed  in  the 
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record,  constructive  service  on  the  defendant  below  by 
publication  was  proper  and  jurisdiction  was  acquired 
under  the  provisions  of  the  sections  of  the  Code  copied 
above.  The  identical  question  was  decided  in  the  same 
way  in  Smith  v.  Johnson,  43  Neb.,  754.  (See  Halliday  Hay 
Co.  V.  Cline,  9  O.  O.  C,  280.)     The  judgment  is 


Affibmed. 


Addison  W.  Hai^leok  v.  Augustus  L.  Strbbteib. 

Felbd  December  9, 1897.    No.  7603. 

1.  Action  Between  Partners.  A  partner  may  sue  his  co-partner  at  law 
where  the  cause  of  action  is  not  connected  with  the  partnership  ac- 
counts, and  their  consideration  is  not  involved. 

2. :  IiTSTBUGTioNS.    Held,  No  reversible  error  in  the  giving  of  the 

instructions  set  out  In  the  opinion. 

Ebror  from  the  district  court  of  Polk  county.  Tried 
below  before  Bates,  J.    Affirmed. 

W.  T.  Thompsony  for  plaintiff  in  error. 

E.  L.  King,  contra. 

NOBVAL,  J. 

Augustus  L.  Streeter  and  Addison  W.  Halleck  jointly 
executed  and  delivered  their  three  promissory  notes, — 
one  to  the  Central  City  Bank  for  J131,  one  to  the  Merrick 
County  Bank  in  the  sum  of  J41.75,  and  the  third  for 
$22,  payable  to  L.  V.  Haskell.  Streeter  paid  the  notes 
to  the  respective  owners  thereof,  and  instituted  this 
action  to  recover  from  his  co-maker  the  one-half  of  the 
amount  so  paid  to  lift  said  obligations.  The  defendant 
admitted  the  execution  and  delivery  of  the  notes,  pleaded 
certain  matters  as  constituting  set-offs,  and  as  to  the 
larger  note  alleged,  substantially,  that  plaintiff  and  de- 
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fendant,  at  the  time  the  same  was  executed,  were  part- 
ners engaged  in  the  harvesting,  buying,  and  selling  of 
hay  in  this  state;  that  said  note  was  given  for  matters 
pertaining  to  the  said  business,  and  that  no  settlement 
has  been  had  between  the  members  thereof  of  the  partner- 
ship affairs  or  accounts.  The  reply,  so  far  as  import;ant 
to  mention  here,  averred  that  a  partnership  existed 
between  plaintiff  and  defendant  and  a  third  person;  that 
said  partnership  was  never  settled,  and  no  accounting 
ever  has  been  had  between  the  members  thereof;  that 
the  note  for  |131  was  not  a  partnership  obligation,  but 
was  given  solely  for  money  borrowed  to  be  contributed 
one-half  by  each  party  to  launch  the  partnership,  and  it 
was  agreed  that  each  should  pay  one-half  of  the  note.  A 
jury  trial  resulted  in  a  verdict  for  plaintiff  in  the  sum  of 
f  100,  and  from  the  judgment  rendered  thereon  defendant 
has  brought  the  cause  to  this  court,  urging  as  grounds  for 
reversal:  (1)  That  plaintiff  below,  under  the  evidence, 
cannot  recover  contribution  in  this  action  on  the  note  of 
fl31;  (2)  the  court  erred  in  giving  instructions  1  and  2 
tendered  by  plaintiff. 

The  rule  is  firmly  established  that  ordinarily  one  part- 
ner cannot  maintain  an  action  at  law  against  his  co- 
partner on  matters  relating  to  the  partnership  business 
until  there  has  been  a  settlement  of  the  accounts  of  the 
firm.  (Tounglove  v.  Leihhardty  13  Neb.,  557;  Lord  v.  Peaks^ 
41  Neb.,  891.)  If,  therefore,  the  note  of  f  131  was  ex- 
ecuted by  the  partners  on  account  of  the  partnership, 
plaintiff  cannot  recover  from  defendant  his  contributive 
share  of  said  note,  since  it  is  undisputed  that  there  has 
been  no  settlement  of  the  firm  business.  The  record 
discloses  a  conflict  in  the  testimony  with  respect  to  this 
note  of  f  131.  That  introduced  by  the  defendant  tended 
to  show  that  the  obligation  was  contracted  for  the  pur- 
pose of  obtaining  money  with  which  to  carry  on  the 
partnership  venture.  In  other  words,  that  it  was  in  fact, 
nnd  was  at  the  time  so  regarded  by  both  parties,  a  firm 
transaction  and  debt.     There  is  in  the  bill  of  exceptions 
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testimony  to  the  effect  that  plaintiff  and  defendant  and 
one  Fitch  were  partners  in  the  hay  business;  that  Hal- 
leck  and  Streeter  were  to  furnish  the  capital ;  that  they 
borrowed  |131  from  the  payee  of  the  note  with  the  ex- 
press agreement  that  each  was  to  contribute  one-half  of 
the  sum  so  borrowed  towards  carrying  on  the  partner- 
ship enterprise,  and  that  each  was  to  pay  a  like  share 
of  the  note  when  it  matured.  While  the  money  was 
employed  to  buy  property  which  went  into  the  partner- 
ship, it  was  money  of  the  two  individual  members  of 
the  firm  when  borrowed,  and  the  note  was  not  a  partner- 
ship liability,  but  the  joint  debt  of  plaintiff  and  defend- 
ant. The  jury  by  their  verdict,  under  suitable  instruc- 
tions, adopted  plaintiff's  contention  of  the  transaction, 
which  finding  has  support  in  the  testimony  adduced  on 
the  trial.  This  being  true,  plaintiff  could  maintain  a 
suit  at  law  for  contribution,  since  the  cause  of  action 
was  not  connected  with  the  partnership  accounts,  and 
their  consideration  is  not  involved  herein.  (17  Am.  & 
Eng.  Ency.  Law,  1257-1262,  and  cases  there  cited;  Soul 
V.  Frosty  76  Me.,  119;  Miillany  v.  Keenan,  10  la.,  224;  Bates 
V.  Lane,  62  Mich.,  132;  Cofpn  v.  Mcintosh,  34  Pac.  Rep. 
[Utah] ,,247;  Carpenter  v.  Greenop,  42  N.  W.  Rep.  [Mich.], 
276.) 

C5omplaint  is  made  of  the  following  instruction,  which 
was  given  at  the  request  of  plaintiff  below: 

"2.  The  jury  are  instructed  that  contracts  between 
partners  in  respect  to  matters  which,  though  relating 
to  the  partnership  business,  are  separate  and  distinct 
from  all  other  matters  in  question  between  the  partners, 
and  can  be  determined  without  going  into  partnership 
accounts,  may  be  the  subject  of  a  suit  at  law  between  the 
partners,  and,  if  you  believe  from  the  evidence  that  the 
f  131  note  sued  upon,  though  relating  to  partnership  mat- 
ters, is  separate  and  distinct  from  the  partnership 
accounts  and  can  be  settled  without  going  into  the 
accounts  of  the  partnership,  you  will  find  for  plaintiff  on 
said  note." 
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It  is  admitted  by  defendant's  counsel  that  the  fore- 
going is  correct  as  an  abstract  legal  proposition,  but  the 
contention  is  that  it  was  not  applicable  to  the  issue  made 
by  the  pleadings  and  evidence.  We  think  otherwise.  It 
was  predicated  upon  evidence  in  the  case,  and  when  read 
in  connection  with  the  other  instructions  given  fairly 
submitted  for  the  consideration  of  the  jury  one  of  the 
important  issues  involved. 

Error  is  assigned  upon  the  giving  of  this  instruction 
tendered  by  plaintiff: 

"1.  If  you  find  from  the  evidence  that  the  payment  of 
f20  to  Mr.  Ilaskell  was  made  from  funds  derived  from 
the  partnership  between  the  parties  hereto,  then  it  can- 
not be  taken  into  account  in  this  suit,  and  you  will  find 
for  plaintiff  for  one-half  of  the  note  and  the  interest  paid 
thereon,  but  if  you  find  from  the  evidence  that  the  de- 
fendant made  said  payment  out  of  his  separate  money, 
not  derived  from  the  partnership  existing,  then  you  will 
find  for  the  defendant  on  such  items." 

The  foregoing  related  to  the  |20  joint  note  of  plaintiff 
and  defendant  given  to  Mr.  Haskell.  Defendant  in  his 
answer  pleaded  payment  thereof  to  Mr.  Haskell  as  an 
off-set.  It  was  established  upon  the  trial  that  he  paid 
.?20  on  this  note.  There  was  a  confiict  in  the  evidence 
whether  it  was  paid  out  of  defendant's  own  money,  or 
was  paid  at  plaintiff's  request  out  of  their  joint  funds, 
and  the  instruction  did  not  invade  the  province  of  the 
jury,  but  permitted  them  to  pass  upon  the  disputed  ques- 
tion of  fact  involved  and  directed  that  the  verdict  should 
be  for  plaintiff  in  case  they  reached  a  certain  conclusion 
from  the  evidence,  and  in  favor  of  the  defendant  if  they 
found  the  facts  to  be  different.  The  cause  was  fairly 
submitted  to  the  jury,  and  there  being  no  prejudicial 
error  in  the  record,  the  judgment  is 

Affirmed. 
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0,  W.  Cruse  v.  State  of  Nebraska,  ex  rel.  P,  B. 

Harpham. 

Filed  December  9, 1897.    No.  7534. 

1.  Handamus:  Title  to  Office.  While  mandamus  is  not  the  appro- 
priate remedy  to  determine  the  title  to  a  public  office,  yet  sufficient 
investigation  may  be  made  in  such  a  proceeding  to  ascertain 
whether  the  relator  has  a  prima  facie  title  to  the  office  in  question. 

2. : .    Where  a  relator  shows  a  prima  facie  title  to  a  public 

office,  he  is  entitled  to  the  aid  of  mandamus  to  compel  the  delivery 
to  him  of  the  books,  papers,  and  moneys  belonging  to  such  office  by 
a  former  incumbent,  who  has  no  color  of  title  to  the  office. 

Error  from  the  district  court  of  Adams  county.  Tried 
below  before  Beall,  J.     Affirnied. 

C.  H.  Tanner,  for  plaintiff  in  error. 

W.  P.  McCrearyy  contra. 

NORVAL,  J. 

This  cause  originated  in  the  district  court  of  Adams 
county.  It  was  an  application  by  the  state  on  the  rela- 
tion of  F.  R.  Harpham  for  a  peremptory  mandamus  to 
compel  the  respondent  to  turn  over  to  him  all  the  books, 
papers,  and  moneys  in  possession  of  respondent  pertain- 
ing to  the  oiHce  of  treasurer  of  school  district  No.  69  of 
Adams  county.  Upon  the  hearing,  a  peremptory  writ 
was  granted  as  prayed. 

It  appears  that  the  respondent,  on  and  prior  to  No- 
vember 7,  1893,  was  the  acting  treasurer  of  said  school 
district,  and  on  said  date,  at  a  meeting  of  the  school 
board  of  said  district,  his  official  bond  was  found  and 
declared  insufficient,  and  in  pursuance  of  the  provisions 
of  section  8,  subdivision  4,  chapter  79,  Compiled  Statutes, 
respondent  was  required  to  give  additional  security  or  a 
new  bond  within  ten  days.  He  having  failed  and  neg- 
lected to  comply  with  said  request,  the  director  and 
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moderator  of  said  district,  on  November  18,  1893,  under 
the  authority  of  said  section  8,  declared  vacant  the  oflSce 
of  treasurer  of  said  school  district,  and  called  a  district 
meeting  to  be  held  on  December  1, 1893,  to  choose  a  suc- 
cessor, at  which  time  the  voters  of  said  district  elected 
relator  as  treasurer,  who  qualified  and  filed  his  bond  as 
required  by  law,  and  ever  since  has  been  discharging  the 
duties  of  his  office.  Respondent,  although  requested  so 
to  do,  has  refused  to  deliver  to  relator  the  books,  papers, 
and  moneys  belonging  to  the  office. 

The  sole  question  is  whether  mandamus  is  the  appro- 
priate remedy.     Respondent  insists  that  it  is  not  until 
the  relator  has  first  established  his  right  to  the  office  by 
a  proper  action.     Unquestionably  the  title  to  a  public 
office  cannot  be  adjudicated  on  an  application  for  man- 
damns.    However,  in  such  a  proceeding,  sufficient  inves- 
tigation may  be  made  to  ascertain  whether  relator  has  a 
primAi  facie  title  to  the  office.    {State  v,  Plambeck,  36  Neb., 
401;  McMilUn  v.  Richards,  45  Neb.,  786.)    The  purpose  of 
this  proceeding  was  not  to  have  judicially  determined 
the  title  to  the  office  of  treasurer  of  said  school  district, 
nor  was  the  title  to  the  office  adjudicated.     The  evidence 
adduced  discloses  that  relator  has  a  prima  facie  right  to 
the  office  by  having  been  elected  at  a  district  meeting 
duly  called  for  that  purpose  under  and  in  pursuance  of 
section  8,  subdivision  4,  chapter  79,  Compiled  Statutes, 
and  qualified  as  such  officer  according  to  law.     Respond- 
ent recognized  the  validity  of  said  election  by  partici- 
pating therein,  he  having  been  a  candidate  against  re- 
lator for  the  office  of  treasurer.     Obviously  he  hath  not 
color  of  title  to  said  office,  and  mandamus  is  the  proper 
remedy  to  compel  him  to  surrender  possession  of  the 
books,  papers,  insignia,  and  moneys  belonging  to  the 
office  to  the  person  who  holds  the  prima  facie  title  to  the 
office.    {State  v.  Archibald,  66  N.  W.  Rep.  [N.  Dak.],  234; 
State  r.  May,  17  S.  W.  Rep.  [Mo.],  660;  State  v.  Johnson, 
11  So.  Rep.  [Fla.],  845;   Hit ff man  t\  Mills,  18  Pac.  Rep. 
[Kan.],  516;  Cameron  v.  Parker,  38  Pac.  Rep.  [OkL],  14; 
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Ewing  v.  Turner,  35  Pac.  Sep.  [Okl.],  951.)    The  judg 
ment  is 

Affikmbd. 
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A.  U.  Wyman,  Receiver,  appellee,  v.  L.  B.  Williams 

BT  AL.,  appellants. 

Filed  December  9, 1897.    No.  7634. 

1.  Corporations:  Insolvency:  Authority  of  Recefver.  The  authority 
of  the  receiver  of  an  insolvent  corporation  to  collect  assessments 
made  by  its  board  of  directors  before  his  appointment  as  such  re- 
ceiver is  sufficiently  established  by  showing  that  such  receiver, 
under  his  order  of  appointment,  was  required  to  collect  all  sums 
due  such  insolvent  corporation  from  whomsoever  such  indebted* 
nees  might  be  owing. 

2. :  Assessments:  Liability  of  Stockholders.    The  members  of 

a  board  of  directors  of  an  insolvent  corporation  who  took  part  in  a 
meeting  of  said  board  at  which,  by  a  unanimous  vote«  an  assess- 
ment upon  the  unpaid  subscriptions  of  such  directors  was  declared 
necessary  to  discharge  the  debts  of  the  corporation  and  accordingly 
there  were  made  such  assessments,  are  in  no  situation  to  question 
their  liability  for  the  amount  of  such  assessments  because  of  the 
fact  that  no  judgment  had  been  rendered  against  the  corporation, 
and  its  want  of  assets  established  by  the  return,  nuUa  bona,  of  an 
execution  against  it 

8. :  :  Payment:  Pleading:  Review.    Where  a  note  was 

made  for  the  amount  of  an  unpaid  subscription  to  the  capital  stock 
of  a  corporation,  the  payment  of  such  note,  to  be  available,  must  be 
pleaded  and  proved  by  the  party  relying  on  such  payment  as  a  dis- 
charge of  his  liability,  and  a  finding  of  the  trial  court  adverse  to 
such  alleged  discharge  will  not  be  disturbed  on  appeal  when  all  the 
evidence  on  that  issue  Is  not  preserved  by  bill  of  exceptions. 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Walton,  J.    Affirmed. 

Hall  &  McCullochy  Warren  SwitzleVj  and  J.  W.  West,  for 
appellants. 

E,  Wakeley  and  A.  C.  Wakrley^  contra. 
57 
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Ryan,  0. 

This  was  an  action  brought  in  the  district  court  of 
Douglas  county  by  Albert  U.  Wyman,  as  receiver  of  the 
Nebraska  Fire  Insurance  Company,  an  insolvent  corpo- 
ration, for  the  collection  from  several  of  its  individual 
stockholders  of  an  amount  equal  to  the  unpaid  subscrip- 
tion of  each  stockholder  named  as  a  defendant  The 
final  decree,  in  so  far  as  it  establishes  the  liability  of  the 
appellants,  was  in  this  language:  "And  it  is  further  con- 
sidered, adjudged,  and  decreed  that  the  plaintiff,  as  re- 
ceiver of  the  said  Nebraska  Fire  Insurance  Ck)mpany, 
have  and  recover  of  and  from  the  said  defendant  Lorenzo 
B.  Williams  the  sum  of  f  6,243.75,  with  interest  from  the 
13th  day  of  April,  A.  D.  1891;  and  of  and  from  the  de- 
fendant George  F.  Wright  the  sum  of  f 7,617.37,  wi^^h 
interest  from  the  13th  day  of  April,  A.  D.  1891;  and  of 
and  from  the  defendant  Samuel  R.  Johnson  the  sum  of 
f  10,156.50,  with  interest  thereon  from  the  13th  day  of 
April,  A.  D.  1891;  and  of  and  from  the  defendant  Henry 
W.  Yates  the  sum  of  f208.13,  with  interest  thereon  from 
the  13th  day  of  April,  A.  D.  1891;  •  ♦  •  and  that 
the  plaintiff  recover  of  and  from  the  said  defendants 

his  costs  of  this  action,  taxed  at  | ^,"  etc.     From  this 

judgment  Williams,  Wright,  Johnson,  and  Yates  have 
appealed.  A  motion  wad  submitted  to  affirm  the  judg- 
ment against  Williams  because  of  his  failure  to  file  a 
brief  as  required  by  the  rules  of  this  court.  This  motion 
must  be  sustained,  and  accordingly  the  judgment  against 
Williams  is  affirmed. 

It  is  not  necessary  to  describe  at  length  the  various 
pleadings  by  which  the  issues  were  presented  in  the  dis- 
trict court.  For  every  practical  purpose,  it  is  sufficient 
to  say  that  all  the  questions  urged  by  the  appellants  on 
this  appeal  were  distinctly  presented  to,  and  passed 
upon,  by  the  trial  court.  These  questions  summarized, 
are  as  follows:  (1.)  With  reference  to  the  right  of  the 
receiver  to  maintain  this  action  two  objections  were 
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urged,  of  which  the  first  was,  that  the  receiver  simply 
represented  and  stood  in  place  of  the  corporation  for 
which  he  assumed  to  act,  and  the  second  objection  to 
the  prosecution  of  this  action  by  the  receiver,  was,  that 
he  was  not  thereto  authorized.  (2.)  The  next  question 
is  as  to  the  alleged  want  of  a  showing  of  a  necessity 
for  the  collection  of  unpaid  subscriptions,  even  if  a 
creditor  was  bringing  suit.  (3.)  It  is  insisted  that  the 
amount  of  debts  had  not  been  ascertained  nor  the  assets 
exhausted  before  this  suit  was  instituted.  (4.)  The 
fourth  question  presented  by  appellants  involves  the 
right  of  recovery  on  any  theory,  because,  as  it  is  insisted, 
their  entire  subscriptions  for  stock  had  been  paid  by 
appellants. 

Albert  U.  Wyman  was  appointed  receiver  in  an  action 
originally  instituted  by  one  of  the  stockholders  against 
the  Nebraska  Insurance  Company  for  the  purpose,  among 
others,  of  procuring  the  appointment  of  a  receiver  to 
wind  up  the  affairs  of  said  corporation,  which,  as  said 
stockholder  alleged,  was  insolvent.  The  petition  of  this 
stockholder  was  filed  in  the  district  court  of  Douglas 
county  on  May  14,  1891.  Nine  days  afterwards  the 
auditor  of  public  accounts  of  the  state  of  Nebraska 
filed  his  petition  of  intervention,  in  which  he  asked  the 
appointment  of  a  receiver  to  be  clothed  with  extensive 
powers  such  as  would  enable  him  to  fully  wind  up  the 
affairs  of  the  said  Nebraska  Insurance  Company.  On 
May  26,  1891,  another  petition  of  intervention  was  filed, 
this  time  by  the  state  of  Nebraska  on  the  relation  of 
its  attorney  general.  In  this  petition  of  intervention 
there  was  a  prayer  for  the  dissolution  of  the  Nebraska 
Insurance  Company.  On  April  11,  1892,  the  final  order 
under  and  by  virtue  of  which  Albert  U.  Wyman  assumes 
to  possess  the  authority  to  maintain  this  suit  was  made 
and  thereby  his  powers  were  defined  as  follows:  "The 
said  receiver  shall  have  power,  and  it  shall  be  his  duty, 
to  commence,  institute,  and  carry  on  in  his  own  name 
as  such  receiver,  in  this  state  or  elsewhere,  all  such 
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actions  and  proceedings  of  either  a  legal  or  equitable 
nature  as  may  be  necessary  to  recover  possession  or  ob- 
tain control  of  any  and  all  such  property  and  effects  as 
aforesaid  and  to  recover  the  value  thereof  or  damages 
for  the  conversion  of  the  same  or  injury  thereto  or  to 
collect  and  enforce  any  and  all  claims,  demands,  and 
choses  in  action  whatever  due  to  said  company;  and  he 
shall  have  power,  and  it  shall  be  his  duty,  to  institute, 
commence,  and  carry  on  in  his  own  name  as  such  re- 
ceiver any  action,  suit,  or  proceeding,  in  this  state  or 
elsewhere,  which  any  general  or  judgment  creditor  might 
commence,  prosecute,  or  carry  on,  or  could,  under  any 
circumstances,  have  commenced,  prosecuted,  or  carried 
on,  or  which  may  be  necessary  or  proper  for  the  purpose 
of  recovering  any  property,  real  or  personal,  or  any 
money  or  funds  or  effects  whatsoever,  held  in  trust  for 
the  creditors  or  stockholders  of  the  said  insurance  com- 
pany, or  which  ought,  legally  or  equitably,  to  be  applied 
to,  or  towards,  the  payment  of  any  judgment,  claim,  or 
demand  against  said  company,  or  to  be  distributed 
among  the  creditors  or  stockholders  thereof,  or  any 
other  action,  suit,  or  proceeding  which  may  be  necessary 
and  proper  for  the  winding  up  of  all  the  affairs  of  the 
said  insurance  company  or  the  due  distribution  of  its 
effects,"  etc.  The  language  of  this  order  was  broad 
enough  to  authorize  the  receiver  to  maintain  an  action 
for  the  recovery  of  whatever  sum  or  sums  was  owing 
the  insurance  company.  An  order  to  this  effect  was 
declared  within  the  powers  of  the  district  court  in 
Farmers  Loan  d  Trust  Co.  v.  Funk,  49  Neb.,  353,  where 
the  fund  to  be  collected  was  the  superadded  liability  of 
the  holder  of  stock  in  a  banking  corporation,  and,  on 
principle,  there  exists  no  reason  for  restricting  the  pow- 
ers of  a  district  court  to  that  class  of  cases.  The  reason 
of  the  rule  extends  to  actions  against  stockholders  in 
ordinary  corporations  for  pecuniary  profit  for  the  en- 
forcement of  unpaid  subscriptions  to  the  capital  stock, 
and  we  are  therefore  of  the  opinion  that  the  order  of 
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the  court  was  within  the  proper  exercise  of  its  juris- 
diction and  conferred  upon  the  receiver,  as  such,  the 
right  to  institute  and  maintain  this  action  against  the 
appellants. 

To  an  intelligent  consideration  of  the  three  remaining 
objections  urged  by  appellants  it  is  necessary  to  refer 
to  the  proceedings  of  the  board  of  directors  of  the  Ne- 
braska Insurance  Company  of  date  April  13, 1891,  which, 
in  the  decree,  was  fixed  as  the  initial  date  for  reckoning 
interest.  There  were  six  directors  on  April  13,  1891, 
of  whom  four  were  Samuel  E.  Johnson,  George  F. 
Wright,  Lorenzo  B.  Williams,  and  M.  J.  Burns.  Of  the 
other  two,  one  was  a  son  of  Samuel  R.  Johnson,  and  the 
other  was  a  son  of  George  F.  Wright  Each  of  these 
two  directors  had  one  share  of  stock  and,  very  soon  after 
April  13,  1891,  both  ceased  to  be  stockholders  and  di- 
rectors. The  evidence  indicates  quite  clearly  that  while 
but  one  of  these  young  men  was  present  at  the  first 
meeting,  on  the  day  indicated,  both  were  present  at  the 
subsequent  meetings  of  the  board  hereinafter  referred 
to.  At  the  first  meeting,  as  shown  by  the  record  signed 
by  the  president  and  secretary  of  the  company,  its  man- 
ager, Mr.  Burns,  reported  that  the  sum  of  |15,552.65, 
which  had  been  borrowed  by  him  to  pay  losses,  had  be- 
come due  and  that  the  creditors  were  demanding  imme- 
diate payment  of  the  sum,  and  unless  the  same  was  paid 
at  once  suit  would  be  brought  against  the  company,  to 
the  great  injury  of  its  credit.  It  was  thereupon  resolved 
by  the  board  of  directors  that  the  sum  above  named 
should  be  borrowed,  and  accordingly  the  president  and 
secretary  of  the  company  were  authorized  to  execute 
the  company's  notes,  bearing  ten  per  cent  interest,  to 
such  parties  as  would  loan  the  required  amount,  or  any 
part  thereof.  The  directors  then  severally  offered  to 
loan  the  following  amounts,  respectively:  Williams, 
{3,823.80;  S.  R.  Johnson,  |6,222.93;  George  F.  Wright, 
14,686.40,  and  Bums,  f819.52.  Notes  were  executed  for 
said  sums  as  above  indicated  should  be  done.    After 
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the  execution  of  these  notes  had  been  approved  and  eon- 
firmed  by  the  board  it  was  resolved,  in  view  of  the  large 
amount  required  to  pay  fire  losses  adjusted  and  in  pro- 
cess of  adjustment,  that  Manager  Burns  should  discharge 
one-half  the  employes  of  the  company.  In  the  forenoon 
of  the  same  day  another  meeting  of  the  board  of  di- 
rectors was  had  at  which  Manager  Burns  reported  that 
the  assets  of  the  company,  composed  of  judgments,  chat- 
tel notes,  bills  receivable,  real  estate  mortgages,  etc., 
and  office  furnitures  and  fixtures,  amounts  due  from 
agents  and  others,  amounted  to  f96,153.24.  In  this  re- 
port the  indebtedness  of  the  company  was  summarized 
at  141,703.60,  and  the  manager,  in  this  connection,  re- 
ported that  for  the  payment  of  the  indebtedness  above 
named  an  assessment  on  the  unpaid  capital  of  the  com- 
pany of  83^  per  cent  would  be  required,  which  would 
yield  |41,625.  On  the  same  day,  and  apparently  at  an- 
other meeting  of  the  board  of  directors.  Manager  Burns 
presented  for  its  consideration  the  following  written 

demand : 

"March  13, 1891. 

"To  the  Board  of  Directors  of  the  Nebraska  Fire  Insurance 
Company — Gentlemen:  You  and  the  Nebraska  Fire  In- 
surance Company  are  hereby  notified  that,  and  we  do 
hereby  demand,  immediate  payment  of  the  moneys 
loaned  by  us  to  the  company,  as  evidenced  by  its  prom- 
issory notes  we  now  hold  against  the  same. 

"Samuel  K.  Johnson. 

"L.  B.  Williams. 

"George  F.  Wright. 

"M.  J.  Burns." 
While  this  communication  was  under  consideration, 
Director  Wright  offered  the  following  resolution,  which 
was  unanimously  adopted:  "Resolved,  that  the  report 
of  Secretary  and  Manager  Burns,  showing  the  present 
indebtedness  of  the  Nebraska  Fire  Insurance  Company 
for  moneys  borrowed  from  time  to  time  to  pay  adjusted 
losses  by  fire  and  the  proper  expenses  of  said  company 
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aggregating  at  this  date  the  sum  of  forty-one  thousand 
six  hundred  and  twelve  dollars,  is  found  upon  due  ex- 
amination thereof  to  be  correct  and  just,  and  that  the 
same  amount  has  been  borrowed  from  (and  loaned  to 
said  company)  by  L.  B.  Williams  in  the  sum  of  $10,- 
757.42,  by  Samuel  R.  Johnson  in  the  sum  of  $16,442.57, 
by  George  F.  Wright  in  the  sum  of  |12,265.05,  by  M.  J. 
Burns  in  the  sum  of  |2,147.02,  and  that  the  loan  thereof 
by  said  parties  to  this  company  is  hereby  approved  and 
ratified,  and  that  the  same  is  now  due  and  owing  said 
parties  from  said  company,  with  ten  per  cent  interest 
thereon  from  this  date,  and  said  report,  as  made  and 
submitted,  and  the  indebtedness  of  the  company  to  said 
parties  as  thereby  shown,  is  allowed,  adopted,  approved, 
and  confirmed,  and  the  president  and  secretary  of  the 
company  are  hereby  authorized  and  instructed  to  exe- 
cute to  said  above  named  parties  promissory  notes  of 
the  company,  due  on  demand,  evidencing  said  indebted- 
ness of  said  company  to  them  with  interest  as  aforesaid." 
The  record  of  the  proceedings  of  the  board  of  directors 
thereupon  recites  the  execution  of  these  notes  on  behalf 
of  the  company  by  the  president  (Samuel  R.  Johnson) 
and  secretary  (M.  J.  Burns),  and  the  approval  and  rati- 
fication of  said  act  of  execution  by  the  entire  board. 
Secretary  Burns  submitted  his  report  showing  in  detail 
the  ownership  of  the  stock  of  the  company  as  follows: 
Samuel  R.  Johnson,  244  shares;  George  F.  Wright,  183 
shares;  L.  B.  Williams,  150  shares;  G.  W.  Kingsnorth, 
130  shares;  M.  J.  Burns,  32  shares;  J.  W.  Morse,  30 
shares;  J.  T.  Hart,  168  shares;  Susan  E.  Hart,  1  share; 
Mat  Goodwin,  1  share;  0.  Duras,  1  share;  J.  T.  Hart  or 
the  Bank  of  Commerce  or  its  successor,  the  National 
Bank  of  Commerce,  212  shares;  total,  1,000  shares.  By 
a  resolution  introduced  by  Director  Wright,  and  unani- 
mously adopted  by  the  board  of  directors,  an  assessment 
was  made  and  ordered  of  41.625  per  cent  on  the  capital 
stock  held  by  each  individual,  or  83.25  per  cent  on  the 
50  per  cent  of  such  stock  which  remained  unpaid.     As 
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against  the  appellants  Williams,  Wright,  and- Johnson, 
the  district  court  held  that  the  figures  thus  fixed  were 
controlling,  and  accordingly  rendered  a  judgment 
against  each  of  these  parties  for  an  amount  equal  to 
83.25  per  cent  of  the  unpaid  subscription  for  stock  held 
by  such  party.  It  is  true  that,  by  subsequent  proceed- 
ings at  the  same  meeting  of  the  board  of  directors,  these 
assessments  were  declared  paid  and  satisfied,  but  it  is 
to  be  borne  in  mind  that  these  proceedings  were  had 
by  the  very  directors  whose  said  resolutions  declared 
themselves  discharged  from  an  indebtedness  owing  to 
the  company  of  which  they  were  the  officers.  Under  the 
holdings  of  this  court  in  Oordcr  v,  Plattsmouth  Cannifig 
Co.y  36  Neb.,  548;  Ingwersen  v.  Edgecomhe,  42  Neb.,  740; 
Tillaon  t?.  Dovoning,  45  Neb.,  549,  it  was  incumbent  upon 
the  directors  to  show  affirmatively  that  they  made  no 
use  of  their  official  position  to  secure  to  themselves  an 
undue  advantage  over  other  creditors  of  the  company. 
They  were  owing  the  company  an  amount  equal  to  fifty 
per  cent  of  the  par  value  of  the  stock  held  by  them.  This 
was  a  fund  to  which  the  creditors  of  the  company  had  a 
right  to  resort.  {Farmers  Loan  d  Trust  Co.  v.  Funk,  supra.) 
The  mere  fact  that  the  directors,  as  individuals,  owed 
this  company  gave  them  no  right  to  appropriate  the 
assessment  on  their  stock  to  the  payment  of  debts  owing 
by  themselves  to  the  company,  to  the  exclusion  of  its 
other  creditors.  With  reference  to  the  resolution 
whereby  the  indebtedness  of  the  company  was  declared 
discharged  by  the  appropriation  to  that  purpose  of  the 
assessments  upon  the  directors,  the  district  court  made 
a  special  finding  which,  in  view  of  the  evidence,  we  can- 
not say  was  without  support.  This  finding  was  as  fol- 
lows: 

"9.  That  the  said  resolution  and  all  the  said  proceed- 
ings i)urporting  to  permit  or  authorize  the  application 
of  the  said  assessment  upon  or  towards  the  said  indebt- 
edness of  the  company  to  the  said  defendants  respec- 
tively were  unauthorized,  fraudulent,  and  void,  as  to 


Vol.  52]  SEPTEMBER  TERM,  1897.  841 


Wyman  v.  Williams. 


the  creditors  and  stockholders  of  the  said  corporation 
and  did  not  in  anywise  release  the  said  defendants  from 
or  impair  their  liability  or  obligation  to  pay  the  said 
assessments  respectively,  and  the  same  remain  valid  as 
to  such  creditors  and  stockholders  and  in  full  force 
against  the  said  defendants  respectively." 

As  these  directors  in  due  form  authoritatively  as  a 
board  had  ascertained  and  declared  the  existence  of  an 
indebtedness  and  of  an  exigency  demanding  an  assess- 
ment on  the  unpaid  stock  held  by  themselves,  these  as- 
sessments became,  at  least  as  against  these  directors,  an 
indebtedness  duly  ascertained  which,  therefore,  was  col- 
lectible in  this  action  without  further  preliminaries. 

The  appeal  of  Henry  W.  Yates  may  be  disposed  of  on 
principles  resembling  those  above  applied.  For  the  fifty 
per  cent  of  his  unpaid  subscription  of  stock  the  company 
held  his  promissory  note.  His  testimony  shows  that  he 
came  into  possession  of  this  note  by  virtue  of  some  ar- 
rangement with  Mr.  Hart,  the  purchaser  of  his  stock, 
whereby  it  was  claimed  such  purchaser's  liability  was 
substituted  for  that  of  Yates.  The  district  court  found 
adversely  to  the  contention  of  Mr.  Yates  and  we  cannot 
assume  that  this  finding  was  unsupported  by  the  evi- 
dence, for  we  have  not  been  able  to  find  in  the  bill  of 
exceptions  the  written  instrument  upon  which,  appar- 
ently, was  founded  the  claim  that  Hart  had  been  sub- 
stituted for  Yates  and  the  liability  of  the  latter  dis- 
charged. This  contract  was  identified  and  offered  as 
Exhibit  134.  There  was  also  offered  in  evidence  a  note 
in  no  way  described,  except  that  it  was  designated  as 
Exhibit  133.  There  was,  moreover,  the  following  offer 
in  connection  with  the  testimony  of  Mr.  Yates:  "I  will 
offer  in  evidence  ♦  ♦  ♦  page  6  and  page  31  of  one 
of  the  ledgers  of  the  Nebraska  Insurance  Company, 
which  has  been  identified  as  Exhibit  30,  the  said  pages 
being  marked  by  the  reporter  as  Exhibits  135  and  136." 
In  that  portion  of  the  bill  of  exceptions  which  contains 
the  exhibits  we  find  the  following  memorandum:  "Ex- 
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hibits  123  to  136,  inclusive,  are  oflfers  relating  to,  and 
which  were  offered  in  evidence  on  the  part  of,  the  de- 
fendants Alexander,  Meyer,  and  Yates."  The  exhibits 
thus  referred  to  are  not  in  or  with  the  bill  of  exceptions; 
hence  we  cannot  say  that  the  district  court  misappre- 
hended their  provisions  because  it  refused  to  credit  the 
note  of  Yates  as  fully  paid.  There  is  found  no  error  in 
the  record  and  the  judgment  of  the  district  court  is 

Affibaied. 
Trvinb,  C,  not  sitting. 
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Abstracts.    See  Review,  6-9. 

Accession  and  Confusion. 

A  buyer's  mixing  of  goods  absolutely  purchased  with  those  con- 
ditionally purchased,  held  neither  wrongful  nor  fraudulent, 
where  the  contract  of  conditional  sale  required  .the  buyer  to 
dispose  of  goods  at  retail  and  buy  other  goods  to  prevent  a 
depletion  of  the  stock.    Richardson  Druij  Co.  v.  Teasdall 698 

Aocount-Books.    See  Evidence,  2. 

Accounts. 

In  absence  of  a  contract  upon  the  subject,  unsettled  accounts  do 
not  draw  Interest  until  six  months  after  the  date  of  the  last 
item.    Qarneau  v,  Omaha  Printxno  Co 383 

Actions.  See  Contracts,  7.  Creditors'  Bill.  Dower,  2.  Elec- 
tion OF  Remedies,  1.  Intoxicating  Liquors,  1.  Land- 
lord AND  Tenant,  3.  Municipal  Corporations,  2.  Par- 
ties.   Quo  Warranto.    Torts. 

1.  In  a  suit  against  a  sheriff  and  his  sureties  to  recover  illegal 
fees  collected  from  plaintiff,  the  latter  may  Join  in  his  peti- 
tion a  cause  of  action  to  recover  the  statutory  penalty  for 
charging  and  taking  illegal  fees.  Phasnix  Ins.  Co.  of  Hart- 
ford V.  McEvony 567 

Administration  of  Estates.    See  Executors  and  Administrators. 

Adverse  Possession. 

1.  One  who  takes  possession  of  realty  as  the  tenant  of  another 
cannot  hold  it  adversely  to  the  lessor  without  first  having 
actually  or  constructively  surrendered  the  premises  to  him. 
Perkins  v.  Potts  110 

2.  The  possessory  rights  of  a  landlord  Jield  not  affected  by  a 
void  attornment  of  his  tenant  to  a  third  person  who  had  not 
acquired  the  interest  of  the  landlord.   Id. 

8.  Ordinarily  one  who  has  been  in  the  actual,  open,  exclusive, 
adverse,  and  uninterrupted  possession  of  real  estate  for  ten 
years  thereby  acquires  absolute  title.    Fink  i\  Dawson 647 

Advertisements.    See  Executions,  24. 

Afidavlts.    See  Attachment,  7.    Continuance.    Review,  37,  72. 

Alias  Summons.    See  Summons,  4. 

Alibi.    See  Instructions,  7,  29. 
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AlteratloiL  of  InBtraments. 

1.  Where  material  alteratian  is  the  defense  to  a  note  not  difl- 
dosing  on  its  face  any  evidence  of  having  been  changed,  the 
burden  is  on  defendant  to  establish  the  alteration  by  a  pre- 
ponderance of  the  evidence.  McCUntock  v.  State  Bank  of 
Table  Rock 130 

2.  A  material  alteration  of  a  mortgage  without  the  consent  of 
the  mortgagor  renders  it  void.   Kime  v.  Jesse 606 

S.  An  alteration  invalidating  a  mortgage  does  not  avoid  the 
note  which  the  mortgage  was  given  to  secure.   Id, 

Am.endment8.    See  PLBADmo,  3-6.    Statutes,  1-7. 

Answer.    See  Pleading,  6-10. 

AppeaL    See  Bail  and  Rbooonizance.    Review. 

Appeal  Bond.    See  Revikw,  10,  11. 

Appraisement.    See  Exbctttionb,  2-8. 

Appraisers.    See  EzEGnTioN»,  9. 

Assessments.    See   Ck>RFOBATiON8,  8.    Municipal   Corporations, 
8-12.    Taxation. 

Assignments  of  Error.    See  New  Trial,  7,  8.    Review,  16-29. 

Attachment.    See  Garnishment.    Intervention.    Justice  or  the 
Peaob,  2.  5.    Replevin,  4.    Trover  and  Conversion,  2-5. 

1.  An  attaching  plaintiff  is  estopped  to  assert  that  defendant 
has  not  sofflcient  interest  to  defend  against  the  attachment 
Kountee  v,  Scott 460 

2.  Defendant  may  move  to  discharge  the  attachment  though  he 
disposed  of  his  entire  interest  in  the  property  before  it  was 
seized  under  the  writ   Id. 

8.  S^ridence  held  sufElcient  to  support  an  order  discharging  an 
attachment.    Id 461 

4.  Section  236  of  the  Code  does  not  confer  on  plaintiff  the  right 
to  resist  by  oral  evidence  a  motion  to  discharge  the  attach- 
ment  Id. 

5.  Whether  oral  evidence  shall  be  used  on  the  hearing  of  a 
motion  to  discharge  an  attachment  is  a  matter  resting  in  the 
discretion  of  the  court   Id. 

Earner  v.  McKinley-Lanning  Loan  d  Trust  Oo 705 

6.  Plaintiff  has  control  of  the  writ  and  may  require  the  release 

of  a  levy.   Cole  v.  Edwards .' 711 

7.  Ambiguous  language  in  an  affidavit  drawn  by  counsel  for  a 
party  will  be  most  strongly  construed  against  the  latt^. 
Nebraska  MoUfie  Plow  Co.  v.  Fuehring 641 

8.  In  view  of  the  fact  that  the  names  of  certain  attornejrs  at  law 
do  not  appear  in  the  record  as  attorneys  for  either  party, 
and  of  the  further  fact  that  there  was  direct  positive  testi- 
mony by  one  of  the  attorneys  that  neither  of  them  was  an 
attorney  for  the  plaintiff  until  long  after  the  commencemmit 
of  the  action  in  which  an  attachment  issued,  no  presump- 
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tion  founded  upon  unsatisfactory  circumstantial  evidence  will 
be  entertained  to  avoid  the  effect  of  such  testimony  in  order 
that  there  may  be  Justified  the  dissolution  of  the  attachment 
issued  at  the  commencement  of  the  suit  by  virtue  of  which 
such  alleged  attorneys  were  garnished  as  debtors  of  the  at- 
tachment defendant.   Id. 

9.  Where  an  attachment  was  issued  on  the  ground,  among  oth- 
ers, that  the  defendant  had  disposed  of  his  property  in  whole 
or  in  part  with  intent  to  defraud  his  creditors,  and,  in  re- 
sistance of  a  motion  to  discharge  the  attachment  there  was 
undisputed  proof  of  admissions  by  the  attachment  defendant 
that  he  had  made  such  a  transfer  of  the  nature  charged  that 
no  execution  against  him  could  be  collected,  held,  that  there 
exists  no  reason  for  assuming  that  the  transfer  must  have 
been  made  subsequent  to  the  commencement  of  the  attach- 
ment suit  in  view  of  the  fact  that  the  attachment  defendant 
himself  placed  no  such  limitation  on  his  own  admissions  of 
the  fraudulent  transfer  in  question.   Id, 

10.  An  attachment  affidavit  stating  the  nature  of  plaintiffs 
claim,  that  it  is  Just,  the  amount  affiant  believes  plaintiff 
ought  to  recover,  and  setting  forth  in  the  language  of  the 
Code  the  existence  of  one  or  more  statutory  grounds  for  the 
writ,  is  sufficient.    McDonald  v,  Marquardt 820 

11.  The  merits  of  a  cause  will  not  be  adjudicated  on  motion  to 
dissolve  an  attachment.   Id, 

12.  It  is  no  ground  for  dissolving  an  attachment  against  two  or 
more  dfefendants  that  the  property  seized  is  the  individual 
property  of  one  of  them.   Id, 

13.  Evidence  held  sufficient  to  authorize  an  attachment.   Id. 

Attorney.    See  New  Tbial,  6. 

Attorney  and  Client.    See  Attachment,  8.    Exemption. 

1.  In  an  action  against  attorneys  for  negligence  resulting  in 
the  loss  of  plaintiff's  lien,  a  direction  to  the  Jury  to  find 
for  defendants  was  held  proper  under  the  pleadings  and  evi- 
dence.   Westerman  v,  Sheppard 124 

2.  Where  the  right  of  an  attorney  to  recover  fees  depends  on 
whether  one  who  had  authorized  a  foreclosure  suit  did  so 
with  mortgagee's  authority,  the  burden  is  on  the  attorney 
to  establish  such  authority  on  part  of  the  alleged  agent,  and 
evidence  tending  to  negative  its  existence  is  admissible  un- 
der proper  pleadings.   Saxton  v,  HatTington 800 

8.  In  a  suit  against  a  mortgagee  for  attorneys'  fees  for  fore- 
closure, where  defendant  alleged  non-employment  and  plain- 
tifF  pleaded  ratification,  representations  that  the  attorney  was 
employed  by  one  desiring  to  cut  out  a  subsequent  mortgage 
and  that  the  latter  would  pay  the  fees,  held  admissible  evi- 
dence in  explanation  of  mortgagee's  failure  to  disaffirm  the 
foreclosure  proceeding.    Id, 
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AttomeTs'  Fees.    See  Babtabdy,  2. 
Attornment. 

The  attornment  of  a  tenant  to  a  stranger  is  void  and  does  not 
affect  the  landlord's  possession.   Perkins  v.  Potts 114 

Bail  and  Becogrnizance. 

On  appeal  from  a  police  magistrate  a  recognizance  failing  to 
designate  the  court  wherein  the  prisoner  is  to  appear  is  in- 
valid and  confers  no  jurisdiction  on  the  appellate  court  to 
try  the  case.    Kazda  v.  State 499 

Bailment. ' 

An  involuntary  bailee  of  goods  may  conserve  the  same,  and 
recover  from  the  owner  what  the  service  is  reasonably  worth. 
Moline,  Millmrn  d  Stoddard  Oo.  v.  'Seville 574 

Banks  and  Banking.    See  Frauditlent  Conveyances,  6.    Trusts,  2. 

1.  A  banker  receiving  on  deposit  from  a  school  district  treas- 
urer funds  known  to  be  held  by  the  latter  in  his  official  ca- 
pacity becomes  a  trustee  for  the  district,  and  it,  upon  in- 
solvency of  the  banker,  may  recover  such  funds  as  a 
preferred  claim  against  his  estate.  State  v.  Midland  State 
Bank 1 

2.  Evidence  held  insufficient  to  show  that  a  bank  was  liable  as 
trustee  for  the  proceeds  of  a  sale  of  cattle,  the  funds  having 
been  deposited  with  the  bank  by  the  commission  agents  who 
made  the  sale.   Pederson  v.  South  Otnaha  Nat.  Bank 95 

Baatardy. 

1.  The  word  "maintenance"  as  used  in  sec.  6,  ch.  37,  Comp. 
Stats.,  relating  to  bastardy  proceedings,  does  not  include  the 
value  of  services  of  prosecutrix's  attorneys.  Harshman  r. 
Ingtoerson  116 

2.  On  the  hearing  of  a  bastardy  proceeding  it  is  error  to  admit 
evidence  of  the  value  of  the  .services  rendered  by  the  at- 
torneys for  prosecutrix,   /d. 

Bidders.    See  Executions,  17,  18.    State. 

Bill  of  Exceptions.    See  Ck)RPORATiONs,  4.    Review,  30-39. 

Authentication, 

1.  A  bill  of  exceptions,  to  constitute  part  of  the  record  of  the 
appellate  court,  must  be  authenticated  by  the  certificate  of 
the  clerk  below.    Costello  v.  Kottas 15 

2.  The  bill  of  exceptions  will  be  disregarded  unless  authenti- 
cated by  certificate  of  the  clerk  of  the  district  court  Chi- 
cago,  R.  I,  d  P,  R.  Co,  v.  Ringo 163 

3.  An  unauthenticated  bill  of  exceptions  will  not  be  considered. 
HiiU'  V,  Sheehan • ig4 

4.  To  make  a  bill  of  exceptions  available  on  review  it  is  neces- 
sary for  the  clerk  to  certify  either  that  it  is  the  original  bill 
filed  in  the  district  court  or  a  transcript  thereof.    Oroneweg 

V,  Mathe^cson ro-i 

Moline  Plow  Co,  v,  Mathewson ....!...!!...!!...!!.!..  591 
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6.  A  bill  of  exceptions  not  authenticated  by  the  clerk  of  the 
district  court  will.be  disregarded  in  the  supreme  court.  Win- 
Quest  V,  Schaefer 626 

6.  To  authenticate  a  document  attached  to  a  record  as  the  origi- 
nal bill  of  exceptions  or  a  copy  thereof,  a  certificate  of  the 
clerk  of  the  trial  court  to  that  effect  is  indispensable.  Bryant 

V.  Cunningham  717 

Proceedings  Before  Referee, 

7.  In  a  trial  before  a  referee,  the  latter  only  has  power  to  cer- 
tify as  to  exceptions.    Disbrow  v.  McNish 309 

8.  A  bill  of  exceptions  settled  and  signed  by  the  clerk  of  the 
district  court  alone  is  nugatory,  where  it  only  contains  pro- 
ceedings before  a  referee.   Id. 

Stenographer. 

9.  A  party  or  his  attorney  is  Justified  in  relying  upon  the  steno- 
graphic reporter  for  a  copy  of  the  testimony.  Holland  v. 
Chicago,  B.  d  Q.  R.  Co 101 

Instructions, 

10.  Instructions  need  not  be  embodied  in  the  bill  of  exceptions. 
Bennett  v.  McDonald 278 

Omissions. 

11.  A  bill  of  exceptions  showing  that  material  evidence  has  been 
omitted  therefrom  will  not  be  considered  In  determining 
whether  the  verdict  is  sustained  by  the  evidence.  Dunn  v. 
Eherly    468 

County  Judge. 

12.  In  1894  a  county  judge  had  no  jurisdiction  to  settle  a  bill  of 
exceptions  preserving  the  evidence  adduced  on  the  hearing 
of  an  objection  to  the  regularity  of  an  appointment  of  a  per- 
son to  act  specially  as  county  judge.    Loxoe  v.  Bishop 562 

Justice  of  the  Peace, 

13.  Prior  to  the  act  of  1895  (Session  Laws,  ch.  72)  a  justice  of 
the  peace  had  no  authority  to  allow  a  bill  of  exceptions 
embodying  the  evidence  on  a  motion  objecting  to  the  juris- 
diction of  the  court  over  the  person  of  defendant.  Meyer  v. 
Hibler    323 

Bills  and  Kotes.    See  Alteration  of  Instbuments.    Negotiable 
Instruments. 

Bonds.    See  Bail  and  Recognizance.     Replevin,  2-5.     Review, 
10,  11.    Shebiefs  and  Constables,  L 

Books.    See  Evidence,  2. 

Bribery.    See  Subscriptions. 

Briefs.    See  Review,  12-15. 

Brokers.    See  Factors  and  Brokers. 

Buildings.    See  Mechanics'  Liens. 
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Burden  of  Proof.    See  Alteration  op  Instruments,  1.    Frattdit- 
LENT  Conveyances,  9,  10.    Public  Lands,  8.    Railroad 

COHP ANDES,  2. 

Burglary. 

1.  A  breaking  necessary  to  constitute  the  crime  of  burglary 
may  be  by  any  act  of  physical  fore?,  however  slight,  by  which 
the  obstruction  Is  removed.   Ferguson  v.  State 432 

2.  The  lifting  of  a  hook  with  which  a  door  is  fastened,  or  the 
opening  of  a  door  to  enter  a  building,  is  a  "breaking"  within 
the  definition  of  burglary,  though  the  entry  might  have  been 
effected  through  an  open  door.   Id. 

8.  Evidence  that  the  burglary  was  committed  on  the  precise 
day  laid  in  the  information  is  not  essential  to  a  conviction, 
proof  that  the  crime  was  committed  within  the  period  limited 
by  Etatute  for  the  prosecution  being  sufficient.   Id. 

Carriers. 

1.  In  an  action  against  a  railroad  company,  evidence  held  to 
warrant  a  finding  that  the  contract  of  shipment  sued  on  was 
executed  by  authority  of  defendant   Burlington  d  M.  R.  R. 

Co.  V.  Kittridge 16 

2.  Evidence  held  sufficient  to  sustain  a  verdict  for  plaintiff  in 
an  action  by  a  shipper  for  injury  to  a  shipment  of  live 
stock.   Union  P,  R.  Co.  v.  Langan 105 

8.  A  contract  of  carriage  not  specifying  a  time  for  performance 
implies  performance  within  a  reasonable  time.  Denman  v. 
Chicago,  B.  d  Q.  R.  Co 140 

4.  An  action  against  a  carrier  for  unreasonable  delay  may  be 
maintained  on  a  shipping-contract  not  specifying  a  time  for 
performance.   Id. 

6.  In  a  suit  against  a  carrier  for  unreasonable  delay,  a  petition 
alleging  the  reasonable  and  usual  time  for  transporting  the 
goods  and  that  they  were  not  transported  within  that  time, 
but  were  unreasonably  delayed,  states  in  that  respect  a  cause 
of  action,  justifiable  delay  beyond  the  usual  time  being  mat- 
ter of  defense.   Id. 

6.  An  action  for  breach  of  contract  of  carriage  is  not  for  a  lia- 
bility created  by  statute  within  the  meaning  of  sec.  11  of  the 
Code,  because  of  the  duties  imposed  on  railroad  companies 
by  ch.  16,  sec.  Ill,  Comp.  Stats.   Id. 

Cattle  Stealing.    See  Larceny. 

Chattel  Mortgages.    See  Replevin,  10. 

1.  Section  6,  chapter  12,  Compiled  Statutes,  prescribing  the 
mode  of  conducting  a  chattel  mortgage  sale,  was  designed 
for  the  protection  of  the  mortgagor,  and  he  may  waive 
his  right  thereunder  to  have  the  mortgaged  property  in 
view  at  the  time  of  sale.   Lexington  Bank  v.  Wirges 649 

2.  By  proper  stipulation  in  a  mortgage,  mortgagor  may  dis- 
pense with  a  public  auction  of  the  property.   Id. 
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3.  Mortgagor's  stipulation  for  a  public  or  private  sale,  and  for 
dispensing  with  a  sale  according  to  law,  held  to  be  a  waiver 
of  his  right  to  have  the  property  in  view  when  sold.   Id, 

Claims.    See  Meciianios'  Libns,  10. 

Clerk  of  Court  See  Courts,  4,  6.  Judgments,  10.  Review, 
81,  82. 
A  clerk  of  the  district  court,  as  to  moneys  received  by  him  In 
payment  of  fines  and  penalties,  is  a  "collector  and  custo- 
dian" of  public  money,  within  the  meaning  of  section  2, 
article  14,  of  the  constitution,  providing:  "Any  person  who 
is  in  default  as  collector  and  custodian  of  public  money  or 
property  shall  not  be  eligible  to  any  office  of  trust  or  profit 
under  the  constitution  or  laws  of  this  state."  State  v,  Moores,  770 

Condemnation  Proceedings.    See  Eminent  Domain. 

Confirmation.    See  Executions,  11,  12. 

Confusion  of  Goods.    See  Accession  and  Contusion. 

Consideration.    See  Contracts,  15. 

Conspiracy.    See  Justice  of  the  Peace,  8. 

Constables.    See  Sheriffs  and  Constablbs. 

Constitutional  Law.    See   Statutes. 

1.  The  provision  of  section  11,  article  3,  of  the  constitution 
that  "no  bill  shall  contain  more  than  one  subject,  and  the 
same  shall  be  clearly  expressed  in  its  title,"  was  intended 

to  prevent  surreptitious  legislation.   State  v,  8tuht 210 

2.  In  the  absence  of  any  constitutional  prohibition  or  affirmar 
tive  provision  fixing  the  term  of  a  public  officer,  his  term 
may  be  shortened  by  legislative  enactment.   State  v,  Stewart,  248 

8.  Construction  of  section  19,  article  6,  of  the  constitution  re- 
quiring uniformity  as  to  Jurisdiction,  powers,  proceedings, 
and  practice  of  courts.   State  v.  Magney 608 

4.  The  constitution  classifies  or  grades  all  courts  which  exist 
or  may  exist  in  the  state  and  the  legislature  has  no  authority 

to  alter  such  classification.  Id 509 

6.  Unclaimed  witness  fees  and  costs  remaining  in  the  hands 
of  the  clerk  of  the  district  court  are  not  public  moneys,  and 
the  legislation  of  the  state,  in  so  far  as  it  attempts  to  divest 
the  persons  for  whose  benefit  such  fees  and  costs  were  paid 
of  title  thereto,  is  unconstitutional  and  void.  State  v,  Moores,  770 

Constructive  Service.    See  Justice  of  the  Peace,  6. 

Continuance. 

Denial  of  a  continuance  sought  on  account  of  the  absence  of  a 
,  witness  held  not  ground  for  reversal,  where  the  party  resist- 
ing the  application  admitted  that  the  witness,  if  present, 
would  testify  as  stated  in  the  affidavit  for  the  continuance, 
and  the  statements  of  the  affidavit  were  read  in  evidence  by 
the  party  making  it   Catron  v.  State 889 
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Contracts.    See  Cabbzebs,  8-6.    Iksurakce.    Pleadiko,  7.    pRnf* 

CIPAIi     AND     AgEITT,     9.        SALES.        STATE.        STATUTE     OF 

Frauds.  Vendor  and  Vendee,  4-6.      • 

1.  In  a  contract  of  employment,  a  proTlslon  for  the  retention 
by  employer  of  one  month's  wages  was  held  to  be  a  penalty 
to  secure  the  faithful  performance  of  the  stipulations  on  part 

of  the  employe.   AdatM-Smith  Co.  v.  Hayward 79 

2.  In  i^n  action  for  labor  performed  in  the  improvement  of  a 
highway  upon  request  of  one  claiming  to  represent  a  prin- 
cipal having  no  legal  existence,  the  damages  assessed  in 
plaintiff's  favor  were  held  not  excessive.    Learn  v.  UpstiU. . . .  271 

8.  One  suing  and  relying  solely  upon  a  special  contract  cannot 
recover  on  a  quantum  meruit,   Dorrington  v.  Powell 440 

4.  Instructions  as  to  a  contract  between  a  teacher  and  her  em- 
ployer held  erroneous.  Nebraska  Wcsleyan  University  v.  Far- 
ker 453 

6.  A  defendant  cannot  object  that  the  description  by  which  the 
contract  sued  upon  was  entered  into  by  plaintiff  is  not  a 
sufficiently  full  description  of  such  plaintiff  and  of  the  ca- 
pacity in  which  he  brings  his  action.    Eisetey  v.  Taggart 658 

Breach.    Damages. 

6.  One  who  refuses  to  perform  his  part  of  a  contract  cannot 
recover  for  a  breach  by  the  other  party.   Hale  v.  Sheehan. . . .  184 

7.  Where  one  party  to  an  express  contract  is  wrongfully  pre- 
vented by  the  other  from  completing  it,  the  former  may  sue 
for  breach  of  contract,  or  ignore  the  contract  and  declare 
upon  a  quantum  meruit  or  a  quantum  valehat.  Thompson  v. 
Qaffey  317 

8.  Where  one  party  to  a  contract  wrongfully  prevented  the 
other  party  from  completing  it,  the  latter's  measure  of  dam- 
ages, in  an  action  for  the  breach,  is  the  value  of  the  part 
performed,  as  measured  by  the  contract  price,  plus  the 
profits,  if  any,  which  would  have  accrued  to  plaintiff  upon 
completion  of  the  contract.   Id. 

Construction. 

9.  A  practical  construction  placed  upon  an  ambiguous  con- 
tract by  the  parties  will  generally  be  adopted  by  the  courts. 
Hale  V,  BheeUan 184 

Mechanics*  Liens. 

10.  A  contractor  cannot  have  a  mechanic's  lien  for  damages  re- 
sulting from  the  breach  of  a  building  contract.  Pardue  v. 
Missouri  P.  R.  Co 201 

11.  A  contractor  agreeing  to  accept  realty  in  payment  for  labor 
and  materials  is  not  entitled  to  a  mechanic's  lien.  Frost  v. 
Falgetter  692 

12.  The  relationship  between  a  building  contractor  and  the 
owner  of  the  realty  rests  In  contract,  express  or  implied; 
but  there  is  no  privity  of  contract  between  a  subcontractor 
and  the  owner,   /d. 
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Public  Policy. 

13.  Courts  will  refuse  to  enforce  contracts  in  oontraventlon  of 
statutes  or  good  morals.   Wilson  v,  Parrish 6 

14.  A  contract  providing  for  tlie  sale  of  intoxicating  liquors 

without  a  license  is  void.  Hall  v.  Hart 4 

Wilson  V.  Part-ish 6 

15.  The  relinquishment  of  a  valid  entry  of  land  under  the  tim- 
ber culture  act  of  congress  constitutes  a  valuable  considera- 
tion and  is  not  void  sis  against  public  policy.  Jones  v.  Dunbar,  151 

16.  A  sheriff  cannot  make  a  Valid  agreement  with  a  litigant  for 
a  greater  compensation  for  official  services  than  that  pre- 
scribed by  statute.    Phosnix  Ins,  Co.  of  Hartford  v.  McEvony. .  567 

Ratification, 

17.  Where  rescission  of  a  contract  is  sought  on  the  ground  of 
deceit,  the  party  injured  must  allege  and  prove  that  he  relied 
upon  the  false  representations  of  the  other  party.    Oriswold 

V,  Hazels 64 

18.  A  principal  cannot  ratify  an  unauthorized  contract  before 
he  has  knowledge  of  its  existence.  Nebraska  Wesleyan  Uni- 
versity  v.  Parker  453 

Contribution. 

A  partner  who  paid  a  note  Jointly  executed  by  him  and  another 
partner  may  sue  the  latter  at  law  for  contribution  where 
the  cause  of  action  is  not  connected  with  the  partnership 
accounts.     Halleck  v.  Streeter 827 

Conversion.    See  Tboyeb  ai^d  Conyebsion. 

Conveyances.     See  Chattel  Mortgages.     Deeds.     FRAtrouLENT 
Conveyances.    Mobtoaqes.    Sales.    Vendor  and  Vendee. 

Corporations. 

1.  In  an  action  on  a  subscription  to  procure  the  location  of 
the  state  fair  at  a  certain  place,  it  was  held  that  a  general 
denial  did  not  put  in  issue  the  corporate  existence  of  the 
state  board  of  agriculture, — the  body  determining  the  loca- 
tion.  Kelly  V,  Nebraska  Exposition  Ass'n 355 

2.  The  authority  of  the  receiver  of  an  insolvent  corporation  to 
oollect  assessments  made  by  its  board  of  directors  before  his 
appointment  as  such  receiver  is  sufficiently  established  by 
showing  that  such  receiver,  under  his  order  of  appointment, 
was  required  to  collect  all  sums  due  such  insolvent  cxH-pora- 
tion  from  whomsoever  such  indebtedness  might  be  owing. 
Wyman  v.  Williams 833 

8.  The  members  of  a  board  of  directors  of  an  insolvent  corpo- 
ration who  took  part  in  a  meeting  of  said  board  at  which, 
by  a  unanimous  vote,  an  assessment  upon  the  unpaid  sub- 
scriptions of  such  directors  was  declared  necessary  to  dis- 
charge the  debts  of  the  corporation  and  accordingly  there 
were  made  such  assessments,  are  in  no  situation  to  question 
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their  liability  far  the  amount  of  such  aaseaBineiits  because  of 
the  fact  that  no  Judgment  had  been  rendered  against  the  cfM*- 
poration,  and  its  want  of  assets  established  by  the  return, 
nulla  bona,  of  an  execution  against  it   Id. 

4.  Where  a  note  was  made  for  the  amount  of  an  unpaid  sub- 
scription to  the  capital  stock  of  a  corporation,  the  payment 
of  such  note,  to  be  ayailable,  must  be  pleaded  and  proved  by 
the  party  relying  on  such  payment  as  a  discharge  of  his 
liability,  and  a  finding  of  the  trial  court  adverse  lo  such 
alleged  discharge  will  not  be  disturbed  on  appeal  when  all 
the  evidence  on  that  issue  is  not  preserved  by  bill  of  excep- 
tions.  Id. 

Costs.     See  Constitutionai.   Law,  5.     Executions,  9.     Garnish- 
ment, 2.    Shebiffs  and  Constables,  5-9. 

1.  Where  a  case  within  the  Jurisdiction  of  a  justice  (^  the 
peace  has  been  brought  in  another  court,  plaintiff  cannot 
recover  costs,  but  each  party  is  liable  for  his  own  costs. 
Morsch  V.  Besack 503 

2.  Assessment  of  amount  of  attorney's  fee  and  allowance  thereof 
are  not  reviewable  upon  a  record  failing  to  show  such  allow- 
ance.   Hanover  Fire  Ins.  Co.  v.  Stoddard 746 

3.  Jury  fees  taxed  under  sections  28  and  29,  chapter  28,  Com* 
piled  Statutes,  are  public  moneys.    State  v.  Moores 770 

4.  Where  a  change  of  venue  is  granted  by  a  Justice  of  the  peace 
on  application  of  defendant,  the  latter  can  only  be  taxed 
with  costs  for  issuing  and  serving  subpoenas,  witness  fees, 
and  costs  of  the  Justice  for  transferring  the  cause.  Head  v. 
Levy  456 

Counties. 

1.  County  authorities,  except  for  the  special  reasons  mentioned 
in  section  5,  article  9,  of  the  constitution,  cannot  assess  taxes 
for  county  purposes  in  excess  of  15  mills  on  the  dollar.  Chi- 
cago, B.  d  Q.  B.  Co.  V.  Klein 258 

2.  Under  township  organization  a  county  may  assess  property 
for  county  purposes  and  a  township  may  assess  it  for  town- 
ship purposes,  though  the  aggregate  of  the  taxes  thus  as- 
sessed exceeds  15  mills  on  the  dollar.   Id 259 

3.  A  county  board  In  passing  on  claims  acts  judicially,  and  its 
judgment  is  final  unless  reversed  on  appeal.  Cage  County  v. 
Hill    444 

Counts.    See  Indictment  and  Information,  4.    Pleading,  14. 

County  Courts.    See  Coubts,  13.    Review,  11. 

County  Judge.    See  Bill  of  Exceptions,  12. 

County  Treasurer.    See  Taxation. 

Courts.    See  Clerk  of  Court.    Divorce.    Mandaicub,  4.    Muinoi- 
PAL  Corporations,  11. 
1.  Prom  motives  of  self-respect  courts  will  refuse  to  enforce 
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contracts  in  contravention  of  statutes  or  good  morals.   Wil- 
8on  17.  ParrUh 6 

2.  The  appellate  Jurisdiction  of  the  supreme  court  in  proceed- 
ings in  error  is  limited  to  final  orders  and  Judgments  of  the 
district  courts.    Marrow  v.  (Hlhert 195 

3.  The  legislature  is  without  power  to  prerent  the  courts  from 
granting  any  relief  the  circumstances  of  a  case  may  render 
necessary.   Hutchinson  v.  City  of  Omaha 350 

4.  An  action  in  equity  will  not  lie  to  subject  to  the  payment 
of  the  claims  of  a  creditor  money  held  by  the  clerk  of  a 
court  in  his  official  capacity.  Anhettser-Buach  Brewing  Ass'n 

V.  Hier 424 

6.  On  federal  questions  state  courts  should  follow  the  decisions 
of  the  supreme  court  of  the  United  States.  Pfund  v.  Valley 
Loan  d  Trust  Co 476 

6.  A  district  court  has  authority  to  direct  its  clerk  in  the  per- 
formance of  his  official  duties.    State  v.  Frank 658 

Municipal  Courts, 

7.  Chapter  25,  Session  Laws  of  1897,  establishing  a  municipal 
court  in  cities  of  the  metropolitan  class  is  unconstitutional 
and  void.    State  v,  Magney 509 

Uniformity.    Jurisdiction. 

8.  The  territorial  Jurisdiction  of  the  district  and  county  courts, 
respectively,  must  be  uniform.   Id 508 

9.  Under  section  19,  article  6,  of  the  constitution  relating*  to 
courts,  the  territorial  Jurisdiction  of  all  courts  of  the  same 
grade  or  class  must  be  uniform.   Id. 

10.  Section  8,  chapter  25,  Session  Laws  of  1897,  relating  to  ju- 
risdiction of  municipal  courts,  violates  the  constitutional  re- 
quirement as  to  uniformity  of  Jurisdiction  and  powers  of 
courts.   Id. 

11.  The  constitution  does  not  require  that  the  territory  within 
the  lin^ts  of  which  the  jurisdiction  of  Justices  of  the  peape 
Is  restricted  shall  be  of  uniform  size,  but  that  every  such 
territory  shall  consist  of  like  political  division.   Id. 

12.  Where  counties  are  chosen  as  a  basis  of  territorial  Jurisdic- 
tion of  justices  of  the  peace,  no  other  political  division  can 
be  adopted  in  part,  and  when  any  political  division  other 
than  the  counties  is  made  the  criterion,  to  be  uniform  it 
must  be  of  all  such  divisions  throughout  the  state.   Id. 

13.  The  constitution  prohibits  the  legislature  from  vesting  in 
the  county  courts  or  Justices  of  the  peace  of  one  county  a 
Jurisdiction  or  power  that  is  not  vested  in  the  county  courts 
and  Justices  of  the  peace  of  every  other  county  of  the  state. 

Id 509 

14.  The  constitution  classifies  or  grades  all  courts  which  exist 
or  may  exist  in  the  state  and  the  legislature  has  no  ftuthority 
\Q  alter  such  classification.  Id, 
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Covenants. 

To  suBtaln  an  action  on  a  covenant  of  warranty,  or  for  qnlet 
enjoyment  in  favor  of  a  covenantee,  it  must  appear  that 
there  has  been  an  eviction  or  surrender  by  reason  of  a  para- 
mount title.   TroxeU  v.  Johnson 46 

Creditors'  BilL    See  Fbauditlent  Conveyances,  9, 10. 

1.  An  action  in  equity  will  not  lie  to  subject  to  the  payment  of 
the  claim  of  a  creditor  money  held  by  the  clerk  of  a  court 

in  his  official  capacity.  Anheuser-Busch  Brewing  Ass'n  v.  Hier,  424 

2.  A  creditors'  bill  to  subject  to  the  payment  of  a  Judgment 
against  a  husband  realty  conveyed  to  his  wife  by  a  stranger, 
does  not  state  a  cause  of  action,  where  plaintiff  fails  to  al- 
lege that  the  debt  of  the  husband  existed  at  the  dace  of  the 
conveyance,  or  that  the  latter  caused  the  property  to  be 
conveyed  to  his  wife  in  expectation  of  becoming  indebted. 
Lavigne  V,  ToMn 686 

Criminal  Conversation. 

1.  In  an  action  for  damages  for  criminal  intercourse  with  plain- 
tiff's wife,  the  petition  may  lay  the  time  of  the  alleged 
wrongful  act  with  a  contmwindo,  and  the  evidence  may  be 
directed  to  any  time  within  that  covered  by  the  petition,  and 
within  the  period  of  the  statute  of  limitations.  Smith  v, 
Meyers  70 

2.  Petition  held  to  state  a  cause  of  action  for  criminal  convex^ 
sation.   Id. 

8.  In  an  action  for  criminal  conversation,  it  was  held  not  an 
abuse  of  discretion  to  overrule  defendant's  motion  to  require 
plaintiff  to  state  in  his  petition  with  more  particularity  the 
times  and  places  of  the  committing  of  alleged  acts  of  adul- 
tery. Id. 

4.  Cohabitation  by  the  husband  with  the  wife  after  knowledge 
of  her  infidelity  will  not  defeat  an  action  against  her  seducer 
for  damages.  Id. 

6.  In  a  suit  for  criminal  conversation  the  wife  of  plaintiff  is  a 
competent  witness  in  his  behalf.   Id, 

6.  In  an  action  for  criminal  conversation  plaintiff  may  recover, 
aside  from  the  loss  of  services  of  his  wife,  for  mental  an- 
guish, mortification,  injured  feelings,  and  disgrace  in  conse- 
quence of  the  acts  of  the  defendant   Id 71 

Criminal  Law.     See  Continuance.     Indictment  and  Infobma- 

TION.      INSTBUCTIONS,   5-11.     JUBY,    8.     TRIAL,    10. 

1.  A  sentence  of  imprisonment  for  seven  years  imposed  upon 
one  found  guilty  of  having  stolen  property  valued  at  $50, . 
held  not  excessive.   Catron  v.  State 394 

2.  Where  property  is  stolen  in  one  county  and  taken  by  the 
thief  into  another  county,  he  may  be  prosecuted  and  con- 
victed in  either  county.    Hurlburt  v.  State 428 

3.  A  general  verdict  of  guilty  against  a  defendant  on  an  indict- 
ment consisting  of  two  counts  charging  a  single  offense^  is 
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sufBcient  without  speclfylnir  the  count  on  which  the  jur^ 
found  him  guilty.   Id, 

4.  On  appeal  from  a  police  magistrate  a  recognizance  failing 
to  designate  the  court  wherein  the  prisoner  is  to  appear  con- 
fers on  the  appellate  court  no  Jurisdiction  to  try  the  case. 
Kazda  v.  State 499 

Crops.    See  Vendor  and  Vendee,  1. 

Cross-Examination.    See  Witnesses,  2-6. 

Custom  and  Usage. 

1.  Custom  and  usage  cannot  be  shown  for  the  purpose  of  chang- 
ing the  Intrinsic  character  of  a  contract    McKee  v.  Wild 9 

2.  Where  a  custom  is  relied  upon  to  prove  a  meaning  other 
than  the  ordinary  significance  of  words  used  In  a  contract, 
it  should  be  pleaded.   Id. 

8.  Custom  or  usage  in  trade  or  business  may  be  shown  for  the 
purpose  of  interpreting  a  contract  or  controlling  its  exe- 
cution.  Id. 

4.  Proof  of  knowledge  is  required  to  give  effect  to  a  custom  not 
widely  and  generally  known.   Frey  v.  Curtis 409 

Damages.  See  Contracts,  2.  Election  of  Remedies,  1.  Emi- 
nent Domain.  Justice  op  the  Peace,  2.  Municipal 
Corporations,  2-5.  Railroad  Companies,  2.  Replevin, 
14.  Sales,  7,  8.  Sheriffs  and  Constables.  Vendor 
AND  Vendee,  4-6. 

1.  Verdict  for  plaintiff  for  |3,000,  in  an  action  for  criminal 
conversation,  held  not  excessive.    Smith  v.  Meyers 71 

2.  Evidence  held  sufficient  to  sustain  a  verdict  for  plaintiff  in 
an  action  by  a  shipper  for  an  injury  to  a  shipment  of  live 
stock.    Union  P.  R.  Co.  v.  Langan 105 

■  8.  Damages  assessed  by  the  jury  in  an  action  by  a  purchaser 
for  breach  of  contract  for  the  sale  of  corn,  held  inadequate 
under  the  evidence.    Forbes  v.  McClatchey 182 

4.  A  contractor  cannot  have  a  mechanic's  lien  for  damages 
resulting  from  the  breach  of  a  building  contract.  Fardue  v. 
Missouri  P.  R.  Co 201 

6.  The  fact  that  a  finding  for  plaintiff  was  $5  in  excess  of  the 
amount  claimed  by  him  does  not  justify  the  conclusion  that 
the  verdict  was  the  result  of  passion  or  prejudice.  Wain- 
to  'gilt  V.  Satterfield 403 

6.  In  a  suit  against  a  seller  for  breach  of  contract  to  deliver 
notes,  plaintiff  is  restricted  in  his  recovery  to  the  value  of 
the  notes  at  the  time  when  and  the  place  where  they  should 
have  been  delivered.   Winside  State  Bank  v.  hound 469 

7.  In  a  suit  for  damages  for  seller's  breach  of  contract  to  sell 
notes  of  a  third  person,  declarations  of  a  stranger  as  to  what 
he  would  be  willing  to  give  for  the  notes,  held  inadmissible 
to  prove  value.   Id, 
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Death  by  Wrong^fol  Act.    See  MuiaciPAL  Cobpobationb,  5. 

Deceit.    See  Coivtbaots,  17.    Fbattd. 

Declarations.    See  Principal  and  Aqent,  5. 

Decrees.    See  Judgments. 

Deeds.    See  Ebtoppel,  4,  6.    Homestead.    Jubt,  6. 

All  persons  claiming  an  interest  in  or  lien  upon  real  estate  are 
bound  to  take  notice  of  the  recitals  in  a  duly  recorded  deed 
in  the  chain  of  title  of  their  grantor.   Hubbard  v.  Knight 401 

Default.    See  Res  Judicata,  8. 

Deficiency.    See  Mortgages,  4,  6.    Res  Judicata,  2. 

Delivery.    See  Sales,  12. 

Demurrer.    See  Pleading,  11-13. 

Deposit.    See  Banks  and  Banking,  2. 

Depositions. 

1.  A  deposition  is  incompetent  unless  the  certificate  of  the 
officer  affirmatively  shows  that  the  deposition  was  written 

in  his  presence.    New  Kentucky  Coal  Co.  v.  Union  P.  R.Go.,,.  127 

2.  The  overruling  of  a  motion  to  suppress  an  insufficiently  cer- 
tified deposition  is  reversible  error,  where  it  is  read  to  the 
jury  on  a  material  issue  and  tends  to  support  the  contention 
of  the  party  offering  it.   Id. 

8.  The  caption  of  a  deposition  may  be  read  in  connection  with 
the  certificate  to  show  whether  it  wsub  taken  at  the  time  and 
place  and  before  the  officer  mentioned  in  the  notice.  Mc- 
Clintock  V.  State  Bank  of  Table  Rock 130 

Deputy  Sheriffs.    See  Executions,  13, 14. 

Descent. 

Where  an  ancestor  dies  intestate,  bis  lands  descend  instantly 
to  his  heirs,  and  it  does  not  require  settlement  of  his  estate, 
or  a  probate  order  declaring  heirship,  to  vest  the  title.  John- 
son V.  Colby  328 

Description.     See    Contracts,    6.     Executions,    26.     Mecuanics' 
Liens,  2,  10. 

Directing  Verdict.    See  Trial,  12. 

Discretion  of  Court.    See  Evidence,  13.    Review,  41,  42. 

Dismissal.    See  Replevin,  7-9,  14.    Review,  82. 

Distribution.    See  Executions,  16-18. 

Divorce. 

Evidence  held  insufficient  to  establish  that  the  county  courts  of 
Colorado,  under  the  laws  of  that  state,  had  jurisdiction  to 
grant  divorces.    Clemons  v.  Hc<  Ian 287 

Documents,    See  Evidence,  X* 
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Bower. 

1.  Where  the  right  of  dower  is  not  disputed,  it  may  be  assigned 
by  the  county  court,  under  sections  8-11,  chapter  23,  Com- 
piled Statutes.    Clemons  v.  Heelan 287 

2.  Where  a  right  of  dower  is  disputed,  It  may  be  established  by 
a  decree  of  the  district  court.   Id, 

Ejectment. 

1.  Where  plaintiff  shows  a  right  to  recover  at  commencement 
of  suit,  and  the  right  terminates  pending  litigation,  he  may 
recover  for  withholding  the  property.    Orr  v.  Broad 490 

2.  Where  a  father  who  had  an  estate  by  the  curtesy  sold  the 
land  as  guardian  for  an  infant  son  having  the  remainder  in 
fee,  executed  a  deed  purporting  to  convey  the  entire  estate^ 
and  subsequently  gave  the  son  a  deed  of  quitclaim,  it  was 
held  that  the  son  was  estopped  from  asserting,  as  against 
the  purchaser  at  the  guardian's  sale,  a  right  of  possession 
based  on  the  quitclaim  deed,  though  the  guardian's  sale  was 
void.    Wells  v.  Stcckelherg 597 

8.  Under  an  answer  denying  plaintiff's  title  and  right  of  pos- 
session to  the  premises,  the  defendant  may  show  title  in 
himself  by  adverse  possession.   Fink  v,  Dawson. . . .' 647 

Election  of  Remedies.     See  Contracts,  7.     Pleading,  11.     Re- 
view, 42.    Sales,  3.    Vendor  and  Vendee,  4. 

1.  Where  a  carrier  violates  a  contract  of  shipment,  the  shipper 
may  sue  for  dam^es  for  failure  of  the  carrier  to  perform 
public  duties,  or  he  may  maintain  an  action  for  breach  of  a 
special  contract.    Denman  v.  CMcago,  B,  d  Q,  R.  Co 140 

2.  A  landowner  by  electing  to  pursue  his  remedy  for  the  value 
of  property  appropriated  by  a  city  for  a  street  recognizes 
the  easement  of  the  public,  and  afterward  is  estopped  to  call 
in  question  the  title  of  the  city  to  the  land  taken.    Hawver 

V,  City  of  Omaha 734 

Eminent  Domain.    See  Election  of  Remedies,  2. 

The  necessary  expense  of  filling  residence  lots  to  grade  held  a 
proper  subject  of  inquiry  in  condemnation  proceedings.  Far- 
well  V,  Chicago,  R.  I.  d  P.  R,  Co 614 

Equalization.    See  Taxation,  6. 

Equity.     See  Creditors'  Bill.     Judgments,  7.     Jury,  5.     New 
Trial,  2.    Review,  1. 
The  issues  in  equity  causes  are,  as  a  rule,  triable  to  the  court 
without  a  Jury.    Smith  v.  Perry 738 

Error.    See  Review. 

Estoppel;     See  Corporations,  3.     Homestead,  8.     iNTOXiGATnra 

Liquors,  2.    Res  Judicata.    Sales,  4. 

1.  A  plaintiff  seizing  on  execution,  as  property  of  defendant, 

chattels  sold  by  the  former  to  the  latter,  held  eBtopi>ed  from 

asserting  afterward  that  title  did  not  pass.    Bronson  v.  Mo- 

Cormick  Uarvesting  Machine  Co., ,...  944 
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Estoppel — concluded. 

2.  An  attaching  plaintiff  ia  estopped  to  assert  that  defendant 
has  not  sufficient  interest  to  defend  against  the  attachment 
Kountze  v,  Scott 460 

8.  A  payee  suing  on  a  note  taken  by  his  agent  for  the  pur- 
chase price  of  a  harvesting  machine,  hel4  estopped  to  assert 
that  a  warranty  made  by  the  agent,  as  an  inducement  to 
procure  the  note,  was  unauthorized.   08J)om  Co.  v,  Jordan. . .  465 

4.  One  who  in  a  representatiye  capacity  assumes  to  sell  and 
convey  to  another  the  entire  estate  in  land,  is  estopped  as 
against  the  purchaser  from  asserting  an  estate  in  his  own 
right  in  the  same  land,  though  the  first  sale  and  deed  were 
void.    Well8  V.  Steckelberg  697 

6.  Where  a  father  who  had  an  estate  by  the  curtesy  sold  the 
land  as  guardian  for  an  infant  son  having  the  remainder  In 
fee,  executed  a  deed  puri>orting  to  convey  the  entire  estate, 
and  subsequently  executed  to  the  son  a  deed  of  quitclaim, 
it  was  held  that  the  son  was  estopped  from  asserting,  as 
against  the  purchaser  at  the  guardian's  sale,  any  interest 
acquired  through  the  quitclaim  deed.    Id. 

6.  A  landowner  by  electing  to  pursue  his  remedy  for  the  value 
of  property  appropriated  by  a  city  for  a  street,  is  estopped 
to  call  in  question  the  title  of  the  city  to  the  land  taken. 
Hawver  v.  City  of  Omaha 734 

7.  A  taxpayer  free  from  laches  is  not  estopped  from  resisting  a 
tax  because  he  has  permitted  work  to  proceed  on  an  im- 
provement, before  complaining.  Hutchinson  i\  City  of  Omaha,  346 

Evidence.  See  Attachment,  8,  9,  Attorney  and  Client,  2,  3. 
Banks  and  Banking,  2.  Bastardy,  2.  Bill  of  Excep- 
tions. Burglary.  Continuance.  Criminal  Convebsa- 
tion,  1.  Damages,  2,  3.  Depositions.  Ejectment,  3. 
Estoppel,  3.  Fraudulent  Conveyances,  3-10.  Insur- 
ance, 7.  Landlord  and  Tenant,  3.  Larceny,  7,  8.  Mas- 
ter AND  Servant,  2.  Mbchanics'  Liens,  4.  Municipal 
Corporations,  6.  Negligence,  6.  New  Trial,  1.  Per- 
jury. Pleading,  1.  Principal  and  Agent,  3-5.  Res 
Judicata,  6.  Review,  43-69.  Summons,  5.  Trial,  15. 
Witnesses,  2-5. 

Account-Book,  Papers,  and  Records. 

1.  A  copy  of  a  sheriff's  return  which  has  not  been  attested 
according  to  the  requirements  of  sec.  414  of  the  Code,  is 
incompetent  for  the  purpose  of  proving  a  Judicial  sale  in 
another  state.   Westerman  v.  Sheppard 124 

2.  Alleged  error  in  admitting  an  account-book  in  evidence  was 
disregarded  upon  review,  where  the  party  complaining  failed 
to  make  the  book  or  its  contents  a  part  of  the  bill  of  excep- 
tions.    Anderson  v.  Beeman 887 

8.  Where  breach  of  warranty  was  alleged  by  defendant  in  a  suit 
for  the  purchase  price  of  bicycles,  admission  in  evidence  of 
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a  catalogue  and  price-list  containing  a  warranty  different 
from  that  pleaded,  lield  prejudicial  error.   Burr  v.  Redhead. .  617 

4.  In  an  action  against  one  who  wrongfully  caused  the  proi>erty 
of  a  stranger  to  be  seized  under  a  writ  of  attachment,  a 
transcript  of  the  record  in  the  attachment  suit  was  held  ad- 
missible in  evidence.   Oole  v.  Edwards 714 

5.  In  an  action  on  an  insiirance  policy  admission  in  evidence 
of  a  photograph  of  the  insured  premises  held  not  prejudicial 
error.   Hanover  Fire  Ins.  Co.  v.  Stoddard 766 

Affidavits  and  Pleadings. 

6.  ^he  use  of  affidavits  is  a  very  unsatisfactory  method  of  trying 
an  issue  of  fact,  since  they  are  frequently  couched  in  lan- 
guage of  counsel,  instead  of  that  of  witness,  and  do  not  al- 
ways contain  all  the  facts.    Kountze  v.  Scott 465 

7.  In  an  error  proceeding  in  the  district  court  questioning  the 
sufficiency  of  the  service  of  summons  in  the  county  court, 
an  affidavit  was  held  incompetent  as  evidence  for  the  pur- 
pose of  impeaching  the  Jurisdiction  of  the  county  court 
Nelson  v.  Keith 549 

8.  An  answer  verified  on  belief  is  not  admissible  as  substantive 
evidence  in  favor  of  defendant.    Bourke  v.  Falck 768 

Compromise. 

9.  An  offer  of  compromise  made  by  one  party  to  an  action,  and 
not  accepted  by  the  other,  is  not  generally  admissible.  Han- 
over Fire  Ins.  Co.  v.  Stoddard 746 

Credibility. 

10.  Where  the  testimony  of  a  party  to  an  alleged  fraudulent 
conveyance  was  of  such  a  character  as  to  make  his  good 
faith  impossible  of  belief  without  reasoning  abnormally,  a 
verdict  in  his  favor  was  set  aside  in  the  supreme  court. 
Smith  V.  Logan  590 

Foreign  Laws. 

11.  Evidence  of  the  law  of  Colorado  held  insufficient  to  establish 
that  the  county  courts  of  that  state  had  Jurisdiction  to 
grant  divorces,    demons  v.  Heelan 287 

Foundation. 

12.  It  is  not  error  to  reject  evidence  in  absence  of  a  proper  foun- 
dation for  its  admission.    Union  P.  R.  Co.  v.  Evans 51 

Hearing  of  Motions. 

13.  It  is  within  the  discretion  of  the  court  to  take  testimony 
orally  for  the  determination  of  issues  of  fact  arising  uiK)n 
motions,  and  not  a  right  of  either  party  to  compel  the  ad- 
duction of  such  testimony.   Hamer  v.  McKinley-Lanning  Loan 

d  Trust  Co 705 

14.  Whether  oral  evidence  shall  be  used  on  the  hearing  of  a 
motion  is  a  matter  resting  in  the  discretion  of  the  court. 
Kountze  V,  Scott • *W 
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Evidenoe — concluded. 

Letters, 

15.  Letters  Identified  only  by  one  having  a  direct  l^al  interest 
in  the  result  of  the  suit  /leZd  inadmissible  as  against  an 
adverse  party  who  is  the  representative  of  a  deceased  person. 
Bmith  V.  Perry  738 

16.  Admission  in  evidence  of  an  envelope  upon  which  some 
poetry  had  been  written,  held  not  prejudicial  error.  Hano- 
ver Fire  Ins.  Co.  v.  Stoddard 757 

Order  of  Introduction, 

17.  The  order  of  the  introduction  of  proof  is  within  the  dis- 
cretion of  the  trial  court.    Ream  v.  State 727 

Parol  Evidenee. 

18.  Parol  testimony  is  competent  to  reform  an  insurance  policy 
so  as  to  make  it  recite  the  actual  agreement  between  the 
parties.    Slobodiahy  v.  Pheniw  Ins.  Oo S95 

Presumption. 

19.  The  holder  of  the  legal  title  to  land,  of  which  there  is  no 
actual  occupancy,  is  presumed  to  be  in  possession.    TroxeU 

f>.  Johnson 46 

Reicard  for  Ai-rest. 

20.  In  a  suit  by  an  indorsee  of  a  note,  admission  in  evidence, 
over  plaintiffs  objection,  of  a  published  reward  for  payee's 
arrest,  held  prejudicial  error.    Sanford  v.  Craig 486 

Proof  of  Publication. 

21.  Publication  of  a  notice  of  foreclosure  sale  may  be  proved  by 
affidavit  of  any  one  knowing  the  fact.    Johnson  v.  Colby 328 

Value. 

22.  In  a  suit  by  a  plumber  to  recover  the  fair  and  reasonable 
value  of  certain  plumbing  material  furnished  to  defendant, 
the  price  charged  by  other  plumbers  for  such  material  is 
irrelevant,  when  standing  alone.    Thompson  v.  Qaffey 317 

23.  The  necessary  expense  of  filling  residence  lots  to  grade  held 
a  proper  subject  of  inquiry  in  condemnation  proceedings. 
Farwell  v.  Chicago,  R.  I.  d  P.  R.  Co 614 

24.  In  a  suit  for  damages  for  a  seller's  breach  of  contract  to  sell 
notes  of  a  third  person,  declarations  of  a  stranger  as  to 
what  he  would  be  willing  to  give  for  the  notes,  held  inadmis- 
sible to  prove  value.    W inside  State  Bank  v.  bound 469 

Exceptions.    See  Bill  of  Exceptions.    Instructions,  16-22.    Re- 
view, 71.    Tbial,  10,  15. 

Executions.    See  EIstofpel,  1,  4,  5.    Exemption.    Mandamus,  2. 
Reple\in,  13.     Taxation,  4. 
1.  The  Interest  of  mortgagor  in  realty  may  be  sold  under  exe- 
cution, and  his  right  and  title  at  the  time  the  Judgment  lien 
attached  vest  in  the  purchaser  at  sheriff's  sale.   Orr  v.  Broad,  490 

Appraisement. 
3-  An  ob^tion  that  the  appraisement  of  mortf^ged  realty  wa§ 
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too  low  comes*  too  late  after  the  sale.    Scottish-American 
Mortgage  Co.  v.  Bigsby 104 

3.  An  appraisement  is  not  so  defective  as  to  invalidate  the 
sale  where  it  finds  the  value  of  each  of  several  tracts  and 
the  incumbrances  on  each  separately,  but  concludes  by  stat- 
ing defendants'  interest  in  gxosa.    Johnson  v.  Colby 328 

4.  A  sale  should  not  be  set  aside  on  motion  of  the  mortgagor 
because  no  certificates  of  incumbrances  were  procured,  when 
the  incumbrances  found  and  deducted  were  less  than  thoee 
actually  existing.   Id, 

6.  A  copy  of  the  appraisement  and  the  other  papers  mentioned 
in  section  491d  of  the  Code  must,  before  notice  of  sale  is 
advertised,  be  deposited  in  the  office  of  the  clerk  who  issued 

the  writ.   ReuUind  v.  Waugh 858 

Walker  v.  Patch  763 

6.  Objections  to  the  appraisement  of  property  for  the  purpose 
of  a  Judicial  sale  should  be  filed  prior  to  the  sale.  Nebraska 
Land,  Stock-Qrovoing  d  Investment  Co,  v.  McKinley-Lahning 
Loan  d  Trust  Co 410 

7.  Failure  to  obtain  certificates  and  deduct  Incumbrances  in 
appraising  land  for  the  purpose  of  a  foreclosure  sale  is  not 
prejudicial  to  the  defendants — owners  of  the  equity.   Hamer 

V,  McKinley-Lanning  Loan  d  Trust  Co...» 705 

8.  On  motion  to  vacate  an  appraisement,  refusal  to  hear  (»ttl 

testimony  held  not  an  abuse  of  discretion  on  part  of  the  trial 

court.   Id, 

Appraisers*  Fees, 

9.  Freeholders  summoned  by  a  sheriff  to  appraise  realty  seized 
on  execution  are  not  entitled  to  mileage,  and  their  compen- 
sation is  limited  to  50  cents  each  for  each  day's  service. 
Phamix  Ins,  Co,  of  Hartford  v,  McEvony 566 

Caveat  Emptor, 

10.  A  purchaser  at  a  judicial  sale  must  take  notice  of  the  terms 

of  the  decree.  McKinley-Lanning  Loan  d  Trust  Co,  v,  Hamer, .  709 

Confirmation. 

11.  Where  defendant  paid  the  clerk  of  the  court  enough  of 
money  to  satisfy  the  judgment,  confirmation  of  a  sheriff's 
sale  subsequently  made  to  plaintiff  was  properly  refused, 
though  the  clerk  failed  to  enter  satisfaction  of  record.    Moore 

V,  Boyer 446 

12.  Where  liens  are  improperly  decreed  to  exist,  the  remedy  is 
by  modification  or  vacation  of  the  decree  or  appellate  pro- 
ceedings, and  not  by  resistance  to  the  confirmation  of  the 
sale.    Hamer  v,  McKinley-Lanning  Loan  d  Trust  Co 705 

Deputy  Sheriff. 

13.  A  deputy  sheriff  may  act  for  his  principal  in  appraising  and 
Belling  land  under  a  decree  of  foreclosure.    Johnson  v,  Colby,  328 
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14.  A  deputy  sheriff  may  act  for  his  principal  tn  making  a  fore- 
closure sale.    Earner  v.  McKinley-Lanning  Loan  d  Trust  Co..,  705 

Distriltution. 

15.  A  motion  for  distribution  should  be  made  after  the  fund  is 
paid  to  the  sheriff  or  paid  into  court  Clark  d  Leonard  In- 
vestment Co.  V,  Way 204 

16.  Where  a  motion  for  distribution  is  overruled  on  the  ground 
that  it  is  premature,  the  order  should  be  made  without  prej- 
udice to  a  later  application.    Id. 

17.  A  purchaser  who,  instead  of  paying  the  amount  of  his  bid 
to  the  sheriff,  undertakes  to  distribute  the  money  in  dis- 
charging liens,  acts  at  his  peril.   Id. 

18.  When  confirmation  of  a  foreclosure  sale  is  affirmed  on  ap- 
peal, the  title  of  the  purchaser  relates  back  to  the  confirma- 
tion, and  he  cannot  deduct  from  his  bid  the  amount  of  tax 
liens  which  attached  pending  appeal,  or  the  amount  of  int^r* 
est  which  accrued  during  that  time  on  a  senior  mortgage.  Id, 

Levy. 

19.  A  manual  int«-ference  with  chattels  is  not  essential  to  a 
valid  levy  thereon.    Boslov)  v.  Shenberger 164 

20.  A  levy  on  chattels  is  sufficient  where  they  are  present  and 
subject  to  the  control  of  the  officer  holding  the  writ,  and  he 
asserts  dominion  over  the  property.  Id. 

Notice,  Proof  of  Publication  and  Description. 
2L  Notice  of  mortgage -foreclosure  sale  held  sufficient    Scottish' 
American  Mortgage  Co.  v.  Bigsby 104 

22.  Publication  of  a  notice  of  foreclosure  sale  may  be  proved  by 
affidavit  of  any  one  knowing  the  fact,  and  such  knowledge 
need  not  be  expressly  stated  in  the  affidavit  Johnson  f>.  Colby,  828 

28.  The  word  "printed"  in  the  statute  requiring  the  notice  to  be 
in  some  newspaper  printed  in  the  county,  is  used  in  the  sense 
of  "published,"  and  an  affidavit  that  the  newspaper  was  pub- 
lished in  the  county  is  therefore  sufficient  Nebraska  Land, 
Btock'Orowing  d  Investment  Co.  v.  McKinley-Lanning  Loan  d 
Trust  Co 410 

24.  Notioe  of  a  mortgage-foreclosure  sale  February  21,  which 
was  published  in  a  weekly  newspaper  in  five  consecutive 
issues,  beginning  January  19,  is  a  sufficient  advertisement 
under  the  statute  requiring  publication  for  at  least  thirty 
days  before  the  sale.   Id. 

25.  Proof  of  publication  of  notice  of  a  mortgage-foreclosure  sale 
may  be  made  immediately  after  the  last  weekly  publication, 
though  less  than  thirty  days  after  the  first    Id, 

26.  The  omission  of  the  word  "north"  after  the  number  of  the 
township,  in  describing  land  offered  for  sale  under  decree 
of  foreclosure,  does  not  invalidate  the  notioe  of  sale,  where 
the  descripiion  is  not  thereby  rendered  ambiguous.    Havicr 

V.  McKinley-Lanning  Loan  d  Trust  Co 706 
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Order  of  Sale, 

27.  An  order  of  sale  is  not  necessary  to  the  execution  of  a  decree 

of  foreclosure.    Johnson  v,  Colby 827 

28.  A  Judicial  sale  under  a  decree  of  foreclosure  should  not  be 
set  aside  for  formal  diefects  in  an  order  of  sale,  or  for  failure 
of  the  sheriff  to  follow  its  commands,  where  he  followed  the 
law  and  the  decree.   Id, 

29.  Where  a  decree  and  an  order  of  sale  differ,  the  decree  gov- 
erns.  McKinley-Lanning  Loan  d  Trust  Oo.  v.  Earner 709 

80.  It  will  not  be  presumed  that  bidders  were  misled  by  a  vari- 
ance between  the  decree  and  the  order  of  sale.   Id 710 

Return, 

81.  The  district  court  has  power  to  permit  a  sheriff  to  amend 
his  return  on  a  process  to  conform  to  the  facts.  Phcmi^c 
Ins,  Co.  of  Eartford  v.  King 562 

32.  An  execution  issued  by  a  county  court  or  justice  of  the  peace 
must  be  returned  within  thirty  days  after  its  receipt  by  the 
officer  to  whom  it  is  directed.    Buckley  v.  Mason 639 

83.  After  return  day,  a  sheriff  or  constable  has  no  authority  to 
act  under  an  execution  Issued  by  a  justice  of  the  peace  or  a 
county  court.  Id, 

Executors  and  Administrators.    See  Parties,  4. 

1.  A  subsisting  demand  against  an  estate  of  a  deceased  person 
which  had  matured  and  was  capable  of  being  enforced  at 
law  during  the  lifetime  of  the  decedent,  is  not  a  contingent 
claim.    Sticliter  v.  Cox  633 

2.  Provable  claims  against  an  estate  of  a  deceased  person  are 
barred  unless  presented  to  the  county  court  for  allowance 
within  the  time  provided  by  law.    Id 532 

8.  A  contingent  claim,  within  the  meaning  of  section  258  et  seq. 
of  chapter  23,  Compiled  Statutes,  is  a  claim  not  absolute  or 
certain,  but  depending  upon  some  event  after  the  death  of 
the  testator  or  intestate,  which  may  or  may  not  happen.   Id, 

Exemption. 

The  library  of  an  attorney  is  exempt  under  section  530  of  the 
Code,  but  by  virtue  of  section  531  such  exemption  cannot  be 
claimed  against  an  execution  on  a  judgment  recovered 
against  him  for  moneys  received  for  his  client,  though  the 
judgment  does  not  contain  a  finding  that  the  moneys  were 
thus  received.    Shreck  v,  Gilbert 813 

Factors  and  Brokers. 

1.  A  verdict  for  plaintiff  In  an  action  for  commissions  and 
salary  held  sustained  by  sufficient  evidence.  Adams-Smith 
Co.  V.  Eayicard 79 

2.  In  a  suit  for  the  compensation  agreed  upon  for  making  a 
sale,  plaintiff  is  not  entitled  to  recover  for  merely  finding    . 
a  purchaser  where  the  sale  failed  of  consummation.    Dor- 
rington  v,  Pov)ell  440 
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False  Bepresentations.    See  Fraud. 

Fees.    See  Attobnkt  and  Client,  2,  3.    Co^ts. 

Fellow  Servants.     See  Mabteb  and  Servant,  2. 

Fizial  Orders.    See  Review,  60-70. 

Findings.    See  Judqicents,  5. 

Fines  and  Penalties.    See  Constitutional  Law,  5. 

Fire  and  Police  Commissioners.    See  Statutes,  5. 

Foreclosure.    See  ExECfUTiONS,  1,  12,  26.    Vendor  and  Vendee. 

Forei^  Laws.    See  Evidence,  11. 

Forfeiture.    See  Insurance,  3. 

Fraud.    See  Accession  and  Confusion.    Public  Lands,  2.    Stat- 
ute or  Frauds.    Witnesses,  4. 

1.  An  action  In  the  nature  of  deceit  cannot  be  founded  on  mere 
promisee  to  be  performed  in  the  future,  nor,  generally,  upon 
mere  expressions  of  opinion  by  a  seller  as  to  the  quality  of 
his  goods.    Efiterly  Harvesting  Machine  Co,  t?.  Berg 147 

2.  To  found  an  action  in  the  nature  of  deceit  on  false  represen- 
tations, they  must  be  representations   of  known  existing 

facts.    Id,  ' 

Fraudulent  Conveyances.    See  Attachment,  9.    Creditors'  Bill,  2. 

1.  Property  transferred  by  an  insolvent,  or  by  a  debtor  in  fall- 
ing circumstances,  under  a  contract  which  is  void  as  against  j 
public  policy,  may  be  subjected  to  payment  of  his  debts. 

Hall  t?.  Hart  4 

2.  In  a  contest  between  a  purchaser  and  creditors  of  the  seller, 
the  adequacy  of  the  consideration,  if  valuable,  will  not  be 

inquired  Into  except  for  the  purpose  of  throwing  light  on  the  j 

intention  of  the  parties.    Jones  v,  Dunbar 151  ^. 

3.  Evidence  held  to  sustain  a  finding  that  chattels  had  been 
purchased  in  good  faith  without  notice  by  purchaser  of  an 
intent  on  part  of  the  sellers  to  defraud  creditors.    Id. 

4.  In  a  contest  between  buyers  of  goods  and  creditors  of  seller, 
evidence  held  insufficient  to  sustain  a  verdict  that  the  sale 
was  made  in  good  faith.    Smith  v.  Logan 585 

5.  The  validity  of  a  sale  to  a  creditor  by  an  insolvent,  to  pay 
a  pre-existing  debt,  is  not  affected  by  the  seller's  fraudulent 

intent  regarding  claims  of  other  creditors,  where  the  pur-  ^ 

chaser  did  not  participate  in  such  intent,  though  he  had 
knowledge  thereof.    Sunday  Creek  Coal  Company  p.  Bumham,  364 

6.  Where  a  purchase  of  an  entire  stock  of  goods  was  made 
from  a  merchant  at  a  fair  price  and  with  no  knowledge  that 
such  merchant  was  indebted  to  other  parties  than  those 
whose  debts  were  paid  through  such  purchase,  the  transfer 

will  not  be  declared  void,  though  the  purpose  of  the  pur-  ' 

chaser  was,  in  part,  to  secure  payment  of  a  debt  due  him- 
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self  and  another  debt  due  a  bank  of  which  he  was  at  the 
time  the  president  and  managing  officer.    Nathan  v.  Bands,.  660 

7.  Evidence  held  Insufficient  to  sustain  a  fii\ding  that  a  transfer 
was  fraudulent  and  void  as  to  transferrer's  creditors.   Id. 

8.  In  a  suit  involving  the  validity  of  a  conveyance  to  a  relative 
of  the  grantor,  restriction  of  the  former's  cross-examination 
may  be  prejudicial  error.    Bennett  v.  McDonald 278 

9.  The  presumption  that  a  conveyance  from  a  husband  to  hie 
wife  Is  fraudulent  as  to  his  creditors,  is  applicable  only  to 
creditors  whose  debts  existed  at  the  time  the  conveyance  was 
made.    Jansen  v.  Lewis 566 

10.  Where  a  conveyance  from  a  husband  to  his  wife  Is  attacked 
as  fraudulent  by  a  subsequent  creditor  of  the  husband,  the 
burden  is  on  the  creditor  to  show  by  a  preponderance  of 
evidence  that  the  conveyance  was  made  and  accepted  with 
a  fraudulent  purpose.   Id. 

Garnishment.      See  Attachment.      Intertention.      Meohakiob' 
Liens,  12. 

1.  A  garnishee  is  not  liable  for  a  failure  to  appear  and  answer 
where  the  requisite  amount  of  fees  has  not  been  tendered 
him.    Chicago,  B.  d  Q.  R.  Co.  v.  Van  Cleave 67 

2.  By  section  221  of  the  Code,  a  garnishee  is  not  required  to 
appear  and  answer  until  he  is  tendered  the  same  fees  as  the 
law  allows  a  wltnesq  in  the  suit.   Id. 

3.  A  garnishee  cannot  be  charged  as  the  debtor  of  the  defendant 
unless  it  appears  affirmatively  that  at  the  time  he  was  gar- 
nished a  cause  of  action  existed  against  him,  and  in  favor 
of  the  defendant,  for  the  recovery  of  a  legal  debt  due,  or  to 
become  due  by  the  efflux  of  time.   Id. 

Gifts.    See  Husband  and  Wife. 

Guaranty. 

A  creditor  who  voluntarily  parts  with  security  for  the  debt 
thereby  releases  the  surety  or  guarantor,  to  the  extent  of 
such  security.    Bronson  v.  McOormick  Harvesting  Machine  Co.,  842 

Guardian  and  Ward. 

In  conveying  a  ward's  Interest  In  land  a  guardian,  by  a  deed 
purporting  to  convey  the  entire  estate,  may  be  estopped  from 
afterward  asserting  his  own  Interest  in  the  land  as  against 
the  purchaser  at  the  guardian's  sale.    WeVs  v.  Steckelberg. ...  697 

Harmless  Error.    See  Instructions,  18»  24,  26.    Rxvixw,   64-70. 
Trial,  4. 

Highways.    See  Contracts,  2. 

Homestead. 

I,  The  title  of  the  homestead  of  married  persons  may  be  in 
either  the  husband  or  the  wife.    France  v.  Bell 67 

59 
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2.  A  yalidf  mortga^  on  the  homestead  of  married  persons  most 
be  signed  and  acknowledged  by  both  husband  and  wife^ 
though  they  do  no^  liye  together.  Id. 

8.  The  mere  fact  that  grantor  in  a  conveyance  of  a  homestead 
is  described  therein  as  a  single  person  does  not  estop  him 
from  asserting  the  homestead  <Aaracier  of  the  premisea    Id, 

Husband  and  Wife.    See  Cbiminal  Gonvebsation.    F&A.nDULJENT 

CoirVXYAITCBS,  9,  10.      HOMSSTEAD. 

A  husband  may  gratuitously  convey  his  property  to  his  wife, 
except  as  against  existing  creditors  and  those  to  whom  he 
contemplates  becomiug  indebted.    Lavigne  v.  ToHn €86 

Impeaelmient.    See  Witnesses,  7. 

ImproTements.    See  Municipai.  Cobposations,  9,  10. 

Indictment  and  Information. 

1.  An  indictment  or  information  is  not  rendered  fatally  de- 
fective by  an  omission  to  state  the  time  at  which  the  ofTense 
was  oommitted  where  time  is  not  of  the  essence  of  the  of- 
fense.   Bema  «.  State  376 

2.  Averments  in  an  information  of  matters  which  are  imma- 
terial, and  not  necessary  ingredients  of  the  ofTense  charged, 
may  be  rejected  as  surplusage.    Hurlburt  v.  State 428 

S.  Where  goods  are  stolen  in  one  county  and  carried  into 
another,  it  is  sufficient  to  lay  the  offense  in  the  county  of  the 
prosecution  without  setting  out  the  transaction  in  the  other 
county.   Id. 

4.  Where  an  information  contains  two  counts  charging  one 
offense,  the  prosecutor  is  not  obliged  to  elect  upon  which 
count  he  will  rely  for  a  conviction.   Id, 

5.  It  is  not  essential,  in  an  indictment  for  buying  or  receiving 
stolen  cattle,  that  the  name  of  the  original  thief  be  alleged. 
Ream  v.  State  727 

Indorsements.    See  Negotiable  Instbuments,  2. 

Injunction.    See  Judgments,   7.    Taxation,   7,   8.    Vendob  and 
Vendee,  1. 

1.  An  order  merely  dissolving  a  temporary  injunction  is  not 
appealable.    Meiig  v,  Coftee 44 

2.  In  a  county  under  township  organization,  the  county  may 
tax  property  for  county  purposes  and  a  township  may  tax  it 
for  township  purposes,  and  the  enforcement  of  taxes  thus 
assessed  will  not  be  restrained  on  the  ground  that  the  aggre- 
gate exceeds  15  mills  on  the  dollar.    Chicago,  B.  d  Q.  R,  Co, 

V.  Klein  258 

Insolvency.    See  Banks  and  Banking,  1. 

A  failing  debtor  may  pay  a  creditor  by  conveying  to  him  prop- 
erty of  a  value  not  materially  greater  than  the  debt,  where 
the  transaction  is  bona  fide  on  part  of  the  creditor.  Sunday 
Creek  Coal  Co.  v.  Bumham 804 
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Instructions.    See  Municipal  Cobfobations,  6.    New  Tbiai.,  8. 
Pleading,  1.    Replevin,  12.    Review,  25,  53. 

1.  Instructions  are  part  of  the  record.    Bennett  v,  McDonald, . . .  278 

Assignments  of  Error. 

2.  Errors  in  respect  to  giving  instructions  must  be  separately 
assigned.    Adams-Smith  Co.  v.  Hayward 79 

3.  Where  instructions  are  assailed  on  review  by  an  assignment 
of  error  requiring  an  examination  of  the  evidence,  it  may  be 
overruled  in  absence  of  a  bill  of  exceptions.  Sunday  Creek 
Coal  Co,  V.  Burnham 364 

Construction. 

4.  Upon  review  instructions  should  be  considered  together. 
Learn  V.  Upstill  278 

Criminal  Law. 
6.  Instruction  defining  reasonable  doubt  approved.   Catron  v. 
State  389 

6.  A  party  who  improperly  states  to  the  Jury  a  fact  not  in  evi- 
dence, cannot,  as  a  matter  of  right,  demand  an  instruction 
directing  the  jury  to  disregard  improper  remarks  of  opposing 
counsel  in  reference  to  the  same  fact.    Id, 

7.  Instruction  applicable  to  the  defense  of  alibi  hel-d  not  erro- 
neous.   Id. 

8.  Instruction  held  not  to  assume  that  a  burglary  had  been  com- 
mitted.   Ferguson  v.  State  432 

9.  In  a  prosecution  for  burglary  it  is  not  error  to  instruct  the 
Jury  that  it  is  sufficient  to  find  that  the  crime  was  commit- 
ted "on  or  about"  the  date  charged  In  the  information,  or  at 
any  date,  within  the  statute  of  limitations.   Id, 

10.  An  instruction  which  defined  a  reasonable  doubt  as  being 
an  actual,  substantial  doubt  of  guilt  arising  from  the  evi- 
dence or  want  of  evidence  in  the  case,  upheld.    Id. 

11.  Where  defendant  does  not  testify  in  his  own  behalf,  it  is 
not  reversible  error  for  the  court  to  mention  the  fact  in  its 
Instructions,  when  followed  by  a  direction  that  nothing 
should  be  "taken  against  him"  because  he  failed  to  testify. 

Id. 

Evidence. 

12.  The  court  may  refuse  an  instruction  informing  the  Jury  that 
certain  facts  are  entitled  to  great  weight.    Smith  v.  Meyers,.    71 

18.  Instruction  held  not  objectionable  as  giving  undue  promi- 
nence to  certain  facts.    Eickhoff  v.  Eikenbary 340 

14.  Instructions  as  to  a  contract  between  a  teacher  and  her  em- 
ployer held  erroneous.  Nebraska  Wesleyan  University  v.  Par- 
ker 453 

15.  An  Instruction  which  invited  the  attention  of  the  Jury  to 
the  assumed  existence  of  a  warranty  in  the  sale  of  personal 
property  not  pleaded  in  the  petition,  and  as  to  which  no 
breach  was  alleged,  held  prejudiclously  erroneous.  Deere, 
WelU  do  Co,  V,  HHntz 671 
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Bmxptions. 

16.  In  the  appellate  court  error  cannot  be  predicated  upon  a  rul- 
ing in  giving  or  refusing  of  instructions,  where  there  waB 

no  exception  below.    Costello  v.  Kottas 15 

17.  An  exception  noted  by  the  court  on  the  margin  oi  an  instruc- 
tion is  sufficient.    Bennett  v,  McDonald 278 

18.  A  Judgment  should  not  be  reversed  for  the  court's  failure  to 
mark  an  instruction  given  or  refused,  where  the  party  com- 
plaining noted  his  exception  on  the  margin,  though  it  was 
accompanied  by  a  special  exception  to  the  failure  of  the 
court  to  mark  the  instruction  given  or  refused.  Eickhoff  v. 
Eikenhary  882 

19.  An  instruction  will  not  be  reviewed  unless  the  record  affirm- 
atively discloses  that  an  exception  was  taken  thereto  in  the 

trial  court.    Rema  v.  State 876 

Morsch  V.  Besack 502 

20.  Where  there  was  no  exception  to  the  giving  of  an  instruc- 
tion its  correctness  will  not  be  considered  in  the  appellate 
court.    Anderson  v.  Beeman  887 

21.  Sufficiency  of  exceptions.    Hanover  Fire  Ins.  Co.  v.  Stoddard. .  745 

22.  Exception  to  instructions  as  a  whole  is  insufficient  unless 
each  paragraph  is  erroneous.    Adams- Smith  Co.  v.  Eayvoard.,    79 
Bennett  v.  McDonald 278 

Harmless  Error. 

23.  Instructions  stating  the  law  correctly  as  a  whole,  may  be 
held  sufficient,  though  one  or  more  of  them,  taken  separately, 
are  inaccurate.    Smith  v.  Meyers 70 

24.  A  slight  error  in  an  instruction  will  not  work  a  reversal 
where  it  is  evident  that  the  party  complying  was  not  preju- 
diced.   Ferguson  v.  State  432 

25.  An  instruction  in  favor  of  a  party,  though  erroneous,  is  not 
ground  for  reversing  a  Judgment  against  him.  Hanover  Fire 
Ins.  Co.  V.  Stoddard 745 

26.  Instructions  held  not  prejudicially  erroneous  in  a  case  where 
a  partner  paid  a  note  Jointly  executed  by  him  and  another 
partner  and  sued  the  latter  for  contribution.  HoUeefc  v. 
Streeter 827 

Repetition. 

27.  It  is  not  error  to  refuse  instructions  which  are  substantially 

the  same  as  those  already  given.    Costello  v.  Kottas 15 

Bryant  v.  CunningJuim 717 

Requests. 

28.  A  party  cannot  predicate  error  upon  a  vague  instruction 
unless  he  has  requested  a  proper  one.    Ferguson  v.  State 482 

29.  A  failure  to  instruct  on  the  subject  of  an  alibi  Is  not  re- 
versible error  where  there  was  no  request  for  an  instruction 
on  that  subject.    Id. 

80.  It  is  the  duty  of  the  trial  court  to  instruct  the  Jury  on  the 
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law  of  the  case, whether  reQueflted  by  counsel  to  do  so  or  not. 

Sanfard  v.  Craig  483 

Hanover  Fire  Ins.  Go.  v.  Stoddard 745 

31.  Where  the  court,  on  its  own  motion,  fails  to  instruct  the 
jury  as  to  the  issues,  a  party  desiring  such  an  instruction 
should  prepare  and  request  one.    Sanford  v.  Craig 483 

32.  A  request  for  a  charge  on  all  the  material  questions  at  issue 
adds  no  force  to  the  general  obligation  of  the  court  to  give 
such  a  charge.    Hanover  Fire  Ins.  Co.  v.  Stoddard 745 

33.  Refusal  to  give  requested  instructions  which  are  not  perti- 
nent to  any  of  the  issued  on  trial  is  not  error.    Id. 

Insurance.    See  Pabties,  4. 

Additional  Insurance. 

1.  Breach  of  a  condition  that  the  policy  shall  be  void  if  in- 
sured takes  out  additional  insurance,  does  not  render  the 
first  policy  void,  but  voidable  at  the  option  of  insurer.  Slo- 
Jtodisky  V.  Phenix  Ins.  Co 895 

2.  Notice  to  an  agent  of  Insurer  that  insured  has  taken  out  ad- 
ditional insurance  is  notice  to  the  compajiy.    Id. 

8.  BVicts  showing  that  an  insurer,  before  a  loss  occurred,  had 
knowledge  of  insured's  breach  of  a  condition  against  addi- 
tional insurance,  that  no  objection  was  made  on  account  of 
the  breach,  and  that  the  policy  was  not  canceled,  constitute 
evidence  of  a  waiver  of  forfeiture.    Id. 

Attorneys'  Fees. 
4.  Assessment  of  amount  of  attorney's  fee  and  allowance  thereof 
are  not  reviewable  upon  a  record  failing  to  show  such  al- 
lowance.   Hanover  Fire  Ins.  Co.  v.  Stoddard 746 

Reformation  of  Policy. 
6.  An  insurance  policy  may  be  impeached  by  either  -party  for 
fraud  or  mistake.    Slohodisky  v.  Plienix  Ins.  Co 395 

6.  In  a  suit  to  reform  a  policy,  evidence  held  to  sustain  a  find- 
ing that  the  policy  represented  the  contract  actually  made. 

Id. 

Storage  of  Gasoline. 

7.  EiVidence  lield  insufilclent  to  show  that  a  clause  of  a  policy 
in  regard  to  the  storage  of  gasoMne  on  the  insured  premises 
had  been  violated  by  insured.  Hanover  Fire  Ins.  Co.  v.  Stod- 
dard   745 

"Value  of  Property. 

8.  In  an  action  on  a  policy,  a  judgment  for  plaintifE  was  re- 
versed as  having  been  based  upon  a  special  finding  unsup- 
ported by  the  evidence.  American  Fire  Ins.  Co.  v.  Buckstaff 
Bros.  Mfg.  Co 680 

9.  Evidence  held  sufficient  to  sustain  the  findings  of  the  jury 
as  to  the  value  of  personalty  destroyed  by  fire.  Hanover  Fire 
Ins.  Co.  V.  Stoddard 746 


870  INDEX 

Interest. 

1.  Where  an  obligation  stipulates  for  a  specified  lawful  rate  of 
interest  before  maturity,  and  for  a  higher  lawful  rate  there- 
after. Interest  will  be  computed  according  to  the  terms  of 
the  contract.    Home  Fire  Ins,  Co,  v.  Fitch 88 

2.  In  the  absence  of  a  contract  upon  the  subject,  unsettled  ac- 
counts do  not  draw  Interest  until  six  months  after  the  date 

of  the  last  Item.    Oameau  v,  Omaha  Printing  Co 383 

Intervention.    See  Mortgages,  7. 

A  creditor  seeking  to  enforce  his  rights  as  against  his  debtor's 
Interest  In  money  held  by  a  clerk  of  a  court  In  his  official 
capacity,  should  intervene  In  the  case  in  which  the  money 
was  paid  into  court,  and  obtain  an  adjudication  therein. 
Anhcuser-Budch  Brewing  Ass*n  v.  Hier 426 

Intoxicating  Liquors. 

1.  An  action  cannot  be  maintained  for  the  price  of  intoxicating 
liquors  sold  in  violation  of  statute.    Wilson  v.  Parrish € 

2.  One  purchasing  the  stock  of  a  licensed  saloon-keeper  under 
an  agreement  to  continue  the  business  ostensibly  in  the 
name  of,  and  by  virtue  of  the  license  Issued  to,  the  seller, 
will  not  be  heard  to  claim  the  property  when  seized  on  exe- 
cution or  attachment  against  such  seller  for  a  debt  existing 

at  the  time  of  the  transfer.    Hall  v.  Hart 4 

Joinder.    See  Actions. 

Journal  Entry.    See  Jxtdgments,  2. 

Judgments.    See  Executions,  1, 12.    Justice  of  the  Peace,  4.    Me- 
chanics' Liens,  17.    Replevin,  11,  18.    Res  Judicata. 

Exemption. 

1.  Under  section  531  of  the  Code  an  attorney  cannot  claim  that 
his  library  is  exempt  as  against  an  execution  on  &  Judgment 
recovered  against  him  for  moneys  received  for  his  client, 
though  the  Judgment  does  not  contain  a  finding  that  the 
moneys  were  thus  received.   Shreck  t?.  QiXbert 813 

Entry  nunc  pro  tunc 

2.  Where  a  Judgment  was  in  fact  rendered  but  not  Journalized, 
the  court  may,  at  any  time  afterward  in  a  proper  proceeding 
and  upon  proper  notice  and  showing,  direct  the  Judgment  to 

be  entered  nunc  pro  tunc,    Hyde  v,  Michelson 680 

3.  Section  609  of  the  Code  limiting  the  time  for  assailing  Judg- 
ments does  not  apply  to  a  motion  to  enter  a  Judgment  nunc 
pro  tuno.    Id, 

4.  A  party  to  an  action  cannot  prevent  the  entry  of  a  Judg- 
ment nunc  pro  tunc  by  showing  that  a  third  person,  after 
the  Judgment  was  rendered,  acquired  an  interest  in  the  prop- 
erty involved  In  the  litigation.    Id, 

Form. 

5.  Findings  and  Judgment  must  conform  to,  and  be  supported 
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by,  the  allegations  of  the  pleadings  on  which  they  are  based. 
Clemens  v.  Heelan  288 

6.  A  judgment  must  conform  to  the  verdict,  not  only  as  to  the 
amount,  but  as  to  the  parties  against  whom  the  finding  is 
made.    Morsch  v.  Besaa^ 603 

Injunction. 

7.  Enforcement  of  a  judgment  at  law  will  not  be  restrained 
unless  plaintiff  in  the  suit  in  equity  has  a  defense  not  availa- 
ble in  the  former  action  or  which  by  fraud  or  accident  he 
did  not  present.    Losey  v.  Neidig 167 

Lien, 

8.  A  judgment  of  the  district  court  in  a  suit  commenced  prior 
to  the  term  at  which  it  was  rendered,  unless  entered  by  con- 
fession, is  a  lien  on  the  debtor's  realty  from  the  first  day  of 
the  term  and  is  superior  to  a  mortgage  recorded  during  the 
term  before  rendition  of  the  judgment.    Ocohock  v.  Baker, , . .  447 

Order  of  Sale. 

9.  A  decree  of  foreclosure  is  sufficient  authority  for  its  execu- 
tion without  an  order  of  sale.    Johnson  v,  Oolhy 327 

Payment  to  Clerk, 

10.  Where  defendant  paid  the  clerk  of  the  court  enough  of 
money  to  satisfy  the  judgment,  confirmation  of  a  sheriff's 
sale  subsequently  made  to  plaintiff  was  properly  refused, 
though  the  clerk  failed  to  enter  satisfaction  of  record.  Moore 

V,  Boyer   446 

Pleadings, 

11.  A  motion  for  judgment  on  the  pleadings  may  be  interposed 
before  trial.    Kime  v,  Jesse 606 

Proceeding  to  Vacate, 

12.  A  petition  to  vacate  a  decree  under  sees.  602  and  603  of  the 
Code,  must  show  the  existence  of  a  reason  assigned  in  sec. 
602,  or  aver  facts  sufficient  to  warrant  the  court  in  granting 
relief  in  the  exercise  of  its  general  jurisdiction.  Kirkham  v, 
Oibson    23 

Judicial  Sales.    See  Executions. 

Jurisdiction.  See  Bail  and  Recognizance.  Evidence,  11.  Jus- 
tice of  the  Peace,  1,  5.  Mandamus,  4.  Pleading,  8. 
Review,  72,  73.    Summons.    Vendor  and  Vendee,  3. 

Jury.    See  Costs,  3. 

Bias. 

1.  The  fact  that  a  verdict  for  plaintiff  was  $5  in  excess  of  the 
amount  claimed  by  him  does  not  justify  the  conclusion  that 
it  was  the  result  of  passion  or  prejudice.  Wainicright  v.  Bat- 
terfleld  403 

Challenges, 

2.  Impropf^r  excusing  of  a  juror  for  cause  will  not  Justify  a 
reversa)  of  a  judgment,  where  the  party  complaining  did  not 
exhaust  his  peremptory  challenges.    Smith  v,  Meyers 70 
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8.  Where  the  record  shows  that  a  Jury  was  waived  at  a  pre- 
ceding term,  the  Waiver  will  be  presumed  to  be  general  and 
not  for  the  particular  term  at  which  it  was  made.  Boslow 
V.  Bhenherger    164 

4.  Whether  or  not  a  right  to  trial  by  Jury  exists  must  be  de- 
termined from  the  object  of  the  action  as  determined  by  the 
averments  of  the  petition,  and  in  case  of  ambiguity  by  resort 
to  the  prayer.    7<ig€r  v.  Exchange  Nat  Bank  of  Hastings. . . .  321 

6.  If  an  action  is  in  its  nature  one  triable  by  Jury,  the  right  to 
such  trial  will  not  be  defeated  because,  in  order  to  accom- 
plish the  main  object  of  the  action,  it  becomes  necessary  to 
determine  issues  as  to  the  existence  of  equitable  rights.   Id. 

6.  Plaintiff  held  entitled  to  a  Jury  trial  where  he  allied  he 
had  executed  to  defendant  a  deed  absolute  in  form,  but  in 
fact  a  mortgage,  and  that  defendant  had  sold  the  land  re- 
ceiving more  than  sufficient  to  pay  the  debt,  the  prayer  being 
for  Judgment  for  the  surplus.   Id, 

7.  A  Jury  for  the  trial  of  issues  of  fact  presented  in  mandamuB 
cannot  be  demanded  as  a  matter  of  right.    Mayer  v.  State. . . .  764 

Sickness  of  Juror. 

8.  Bxcusing,  on  account  of  sickness,  a  Juror  sworn  in  a  crimi- 
nal case,  and  selecting  another  in  his  stead,  will  not  Justify 
the  reversal  of  a  conviction  of  defendant  where  he  made  no 
objection  to  the  change,  and  his  counsel  consented  thereto. 
Catron  v.  State 389 

Jury  Fee.    See  Costs,  8. 

Justice  of  the  Peace.    See  Ck)STS,  1.    Courts,  11-13.    Review,  4. 

1.  The  Jurisdiction  of  a  Justice  of  the  peace  is  co-extensive  with 
the  territorial  limits  of  his  county,  and  a  Judgment  rendered 
by  him  in  a  precinct  thereof  other  than  the  one  for  which 

he  is  elected  is  not  void  on  that  account.    Rem^  v.  State 376 

2.  A  Justice  of  the  peace  who  issued  an  attachment  against  a 
resident  before  a  bond  had  been  given,  is  liable  for  nominal 
damages  though  defendant  suffered  no  actual  injury.  Head  v. 
Levy    456 

8.  A  Justice  of  the  peace  who  conspires  with  plaintiff  in  a  case 
and  issues  subpoenas  for  witnesses  for  the  sole  purpose  of  in- 
creasing defendant's  costs  on  change  of  venue,  is  guilty  of 
malfeasance  and  ought  to  be  impeached.    Id. 

4.  In  a  case  before  a  Justice  of  the  peace  only  one  final  Judg- 
ment can  be  rendered  though  several  causes  of  action  were 
stated  in  the  bill  of  particulars.    Huffman  v.  EUis 688 

6.  In  a  suit  for  the  recovery  of  money  where  defendant  had 
absconded  with  intent  to  defraud  creditors,  if  service  of  sum- 
mons cannot  be  had  within  the  county  and  his  property  has 
-  been  seized  In  attachment,  constructive  service  of  process 
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may  be  had  and  Jurisdiction  acquired  under  section  932  of 
the  Code.    Meyer  v.  Hitler 823 

6.  Prior  to  the  act  of  1895  (Session  Laws,  ch.  72)  a  justice  of  the 
peace  had  no  authority  to  allow  a  bill  of  exceptions  embody- 
ing the  evidence  on  a  motion  objecting  to  the  jurisdiction  of 
the  court  over  the  person  of  defendant.    Id, 

Laches.    See  Estoppel,  7.    Pbinoipal  and  Stjbkty.    Rbyiew,  78. 

Landlord  and  llenant.    See  Bailment. 

1.  A  tenant,  by  surrendering  possession  to  an  adverse  party, 
cannot  deprive  his  landlord  of  his  right  to  the  possession  of 
the  leased  premises.    PerkUia  v.  Potts 115 

2.  In  an  action  for  rent,  it  is  sufficient  to  show  a  contract  with 
plaintiff  and  a  holding  under  it,  plaintiffs'  title  or  right  of 
possession  being  immaterial.    Bartlett  v.  RoUnson 716 

3.  To  an  action  for  rent  upon  a  lease  at  will,  it  is  no  defense  to 
show  that  defendant  was  prevented  from  terminating  the 
lease  by  legal  proceedings  to  which  plaintiff  was  not  a  party. 
Id. 

Larceny. 

1.  The  purpose  of  section  117a  of  the  Criminal  Code  relating 
to  cattle  stealing  was  to  create  an  Independent  substantive 
crime,  and  provide  a  penalty.    Granger  v.  State 852 

2.  Evidence  held  sufficient  to  sustain  a  conviction  under  a 
charge  that  defendant  stole  certain  cattla    Catron  v.  State. .  890 

8.  An  information  averring  that  defendant  "unlawfully  and 
feloniously  did  steal,  take,  and  drive  away  one  cow,"  suf- 
ficiently charges  that  the  taking  was  with  the  felonious 
intent  to  permanently  deprive  the  owner  of  his  property. 

.    Rema  v.  State •  • .  876 

4.  The  buying  or  receiving  of  cattle,  knowing  them  to  have 
been  stolen,  is  an  independent,  substantive  crime.  Ream  v. 
State    727 

5.  It  is  not  essential,  in  an  indictment  for  buying  or  receiving 
stolen  cattle,  that  the  name  of  the  original  thief  be  alleged. 
Id. 

6.  An  information  for  larceny  Is  not  to  be  quashed  because  It 
alleges  that  the  offense  was  committed  "on  or  about"  a  cer- 
tain date.    Rema  v.  State 875 

7.  Elvldence  held  to  sustain  a  verdict  against  accused.    Id 876 

8.  When  the  owner  of  stolen  chattels,  or  the  person  from  whose 
immediate  possession  the  same  were  taken,  is  examined  as  a 
witness,  his  testimony  that  he  did  not  consent  to  the  removal 
of  the  property  is  indispensable  to  a  conviction  for  laroenj. 
Id. 

9.  In  a  prosecution  for  l|irceny  a  verdict  of  guilty  Is  fatally  d^ 


874  INDEX. 

Iiarcony — concluded. 

fective  where  it  contains  no  finding  as  to  the  value  of  the 
property  stolen.    Fisher  v.  State 631 

10.  Where  property  is  stolen  in  one  county  and  taken  by  the 
thief  into  another,  he  may  be  prosecuted  and  convicted  in 
either  county.     Hurlburt  v.  State 428 

Iietters.    See  EjYidence,  15. 

Levy.    See  Executions,  19,  20.    Taxation,  1. 

Library  of  Attorney.    See  Exemption. 

Liens.      See  Executions,   18.      Judgments.      Mechanics'  Liens. 
Mortgages. 

Limitation  of  Actions.    See  Executors  and  Administrators,  2. 
JunoiiENTs,  2,  3. 

1.  An  action  for  the  foreclosure  of  a  tax  lien  cannot  be  main- 
tained after  the  lapse  of  more  than  nine  years  from  the  date 

of  the  tax  sale.    Hathaway  v.  Nelson 109 

2.  The  period  of  limitations  for  an  action  on  a  written  con- 
tract is  five  yefirs.    Denman  v.  Chicago,  B.  dQ.  R.Co 140 

3.  The  statute  of  limitations  begins  to  run  against  a  mechanic's 
lien  from  the  time  of  filing  the  claim.  Pardue  v.  Missouri  P. 
R,0o 201 

4.  Since  the  enactment  of  the  married  woman's'  act  permitting 
married  women  to  sue  in  the  same  manner  as  if  they  were 
unmarried,  the  statute  of  limitations  runs  against  women 
during  coverture.    Murphy  v,  Evans  City  Steam  Laundry  Co.,  693 

Malfeasance.    See  Justice  of  the  Peace,  3. 

Mandamus. 

1.  The  state  printing  board  may  be  required  to  award  a  printing 
contract  to  the  lowest  competent  bidder  where  he  has  conk- 
plied  with  the  statutory  requirements.    State  v.  ComeU 25 

2.  Where  the  district  court  has  not  been  requested  to  direct  its 
clerk  to  issue  execution  on  a  Judgment,  the  supreme  court 
will  not  mandamus  the  clerk  to  issue  it.    State  v.  Frank 653 

8.  A  Jury  for  the  trial  of  issues  of  fact  presented  in  mandamus 
cannot  be  demanded  as  a  matter  of  right.    Mayer  t?.  State 764 

4.  Where  issues  of  fact  are  presented  for  trial,  a  Judge  of  the 
district  court  cannot  allow  a  peremptory  writ  at  chambers 
in  vacation.    Id, 

6.  In  mandamus  sufficient  investigation  may  be  made  to  ascer^ 
tain  whether  relator  has  a  prima  facie  title  to  an  office  in 
Question.    Cruse  v.  State 831 

6.  Where  relator  shows  a  prima  facie  title  to  an  office  he  may 
have  a  writ  to  compel  a  former  incumbent  who  has  no  coIm* 
of  title  to  deliver  to  relator  the  books,  papers,  and  money 
belonging  to  such  office.    Id, 
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Karshallng  Assets.    See  Mobtgaobs,  11. 

ICaster  and  Servant. 

1.  In  a  contract  of  employment,  a  provision  for  the  retention 
by  employer  of  one  month's  wages  was  held  to  he  a  penalty 
to  secure  the  faithful  performance  of  the  stipulations  on 
part  of  the  employe.    Adams-Smith  Co.  v.  Hay  ward 79 

2.  In  a  suit  by  a  servant  against  a  master  where  uncontradicted 
evidence  disclosed  that  Injury  to  plaintiff  resulted  from  neg- 
ligence of  another  servant,  there  being  no  other  evidence  as 
to  relationship  existing  between  the  servants,  and  the  Jury 
answered,  "We  don't  know,*'  to  a  special  interrogatory  as  to 
whether  they  were  fellow  servants.  It  was  held  that  a  gen- 
eral verdict  for  plaintiflT  was  not  sustained  by  the  evidence. 
Norfolk  Beet-Sugar  Go.  v,  Koch 197 

8.  In  an  action  against  a  railroad  company  for  negligence  re- 
sulting in  the  death  of  an  employe,  evidence  held  insuffi- 
cient to  sustain  a  verdict  for  plaintiff.  Ecklund  v,  Chicago, 
8t.  P.,  M.  d  0.  R.  Co 729 

Mayor.    See  Office  and  Officeb,  3. 

Measure  of  Damages.    See  Damages.    Contracts,  8. 

Mechanics'  Liens. 

Claims.    Time  of  Filing.    Contracts, 

L  One  contracting  directly  with  the  owner  may  file  his  claim 

for  a  lien  within  four  months  of  the  time  the  labor  was  per- 

•  formed  or  the  material  furnished.   Par  due  v,  Missouri  P.  R, 

Co 201 

2.  The  sworn  statement  of  claim  must  contain  a  description  of 
the  land  on  which  the  building  stands.  Western  Cornice  d 
Mfg.  Co,  V.  Leavenworth 418 

8.  Evidence  held  Insufficient  to  prove  that  a  statement  of  claim 
had  been  filed.    Cummins  v.  Vandevinter 478 

4.  In  foreclosure  it  must  appear  in  evidence  that  the  statement 
of  claim  was  filed  with  the  proper  officer  within  the  time 
prescribed  by  statute.   Id, 

6.  To  perfect  a  mechanic's  lien,  a  duly  verified  claim  must  be 
filed  in  the  proper  office  within  four  months  from  the  date  of 
the  last  article  of  material  furnished  or  the  last  labor  per- 
formed under  the  contract.    Nye  v.  Berger 758 

6.  Evidence  held  sufficient  to  sustain  a  finding  that  items  in- 
cluded in  the  claim  were  not  furnished  undar  the  original 
contract  and  that  the  claim  w£is  filed  too  late.   Id. 

7.  Whether  all  the  items  included  In  the  claim  were  furnished 
under  one  contract  Is  a  question  for  the  jury  or,  in  a  case 
tried  without  a  jury,  for  the  court.   Id. 

8.  All  materials  for  which  there  are  charges  in  the  claim  must 
have  been  furnished  under  one  contract.   Id, 
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Construction  of  Statute. 
9.  Section  2,  article  1,  chapter  54,  Compiled  Statutes,  contem- 
plates a  contract  between  the  owner  of  realty  and  the  con- 
tractor, in  and  by  which  the  former  shall  pay  the  latter 
money  for  an  improvement    Frost  v.  Falgetter 6S2 

Description. 

10.  A  lien  for  materials  used  or  labor  performed  in  erecting  a 
portion  of  the  building  on  land  not  described  in  the  state- 
ment of  claim,  cannot  be  enforced  against  described  land  on 
which  the  other  portion  of  the  building  is  situate.  Western 
Cornice  d  Mfg.  Works  v.  Leavenworth il8 

Lien  for  Damages. 

11.  Where  an  owner  wrongfully  prevents  a  contractor  from  com- 
pleting the  work,  the  latter  may  have  a  lien  for  the  reasona- 
ble value  of  the  labor  performed  and  material  furnished,  but 
he  cannot  have  a  lien  for  damages  for  breach  of  the  contract 
Pardue  v.  Missouri  P.  R.  Co 201 

Buboontractors. 

12.  Where  a  subcontractor  complies  with  the  mechanic's  lien 
law,  the  efCect  is  to  garnish  in  the  hands  of  the  owner  of 
the  realty  money  owing  from  the  contractor  to  the  subcon- 
tractor, and  to  give  the  latter  a  lien  to  secure  payment  of 
the  money  thus  garnished.    Frost  v.  Falgetter 692 

18.  To  entitle  a  subcontractor  to  a  lien,  the  owner  must  be  in- 
debted in  money  to  the  contractor,  and  the  latter  must  be 
indebted  in  money  to  the  subcontractor.   Id. 

14.  Where  a  contractor  stipulates  for  payment  in  something  else 
than  money,  subcontractors  furnish  him  labor  and  material 
at  their  peril.    Id. 

15.  Where  a  contractor  agreed  to  accept  realty  in  payment  for 
improvements,  a  subcontractor  who  furnished  him  labor  and 
•materials  cannot  assert  a  lien  on  the  property  improved.    Id. 

16.  Subcontractors  are  charged  with  notice  of  the  terms  of  the 
contract  between  the  owner  of  the  realty  and  the  contractor. 
Id. 

17.  The  fact  that  a  subcontractor  is  entitled  to  assert  a  lien 
against  the  realty  does  not  entitle  him  to  a  personal  Judg- 
ment against  the  owner.   Id. 

Waiver  of  Lien. 

18.  A  contractor  agreeing  to  accept  realty  In  payment  for  labor 
and  materials  is  not  entitled  to  a  lien  therefor  in  absence  of 
fraud  or  of  default  of  the  owner  in  making  the  conveyance 
promised,   /d. 

Mesne  Profits.    See  Mobtoagbs,  18. 

Metropolitan  Cities.    See  Municipal  Corpobations,  9. 

Mileage.    See  Sh^biffs  Ain>  Constables,  5. 
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Hisconduct  of  Attorney.    See  Nbw  Tbial,  6.    Tbial,  10,  11. 

Misnomer.    See  Pleading,  8. 

Money.    See  Coubtb,  4. 

Mortgages.  See  Alteration  of  Instruments,  2,  3.  Attorney 
AND  Client,  2,  3.  Executions.  Homestead.  Jury,  6. 
Subrogation,  3.    Vendor  and  Vendee,  2,  3. 

1.  A  mortgage  does  not  convey  title  but  merely  creates  a  lien 

on  the  realty.    Orr  v.  Broad 490 

Acceptance, 

2.  Acceptance  by  grantee  of  a  mortgage  beneficial  to  him  will 
be  presumed,  but  the  presumption  may  be  rebutted  by  proof 
that  he  did  not  accept  it.    Atwood  v,  Marshall 178 

Assumption  of  Debt, 

3.  Where  one  buys  realty  and,  as  part  consideration  for  the 
purchase,  assumes  in  the  deed  to  pay  a  mortgage  on  the 
land,  he  Is  liable  for  the  mortgage  debt;  and  grantor,  upon 
maturity  of  the  mortgage,  may  recover  from  grantee  the 
amount  due  thereon,  though  grantor  paid  no  part  of  it. 
BUehter  v.  Cox 583 

4.  One  purchasing  realty  and  agreeing  to  pay  a  mortgage 
thereon  is  personally  liable  to  mortgagee  for  any  defi- 
ciency after  foreclosure.    Gibson  v.  Hambleton 601 

5.  After  assumption  of  a  mortgage  by  a  purchaser  of  the  realty, 
notice  to  mortgagee,  and  assent  by  him,  his  right  of  action 
on  the  covenant  cannot  be  divested  by  a  voluntary  rescission 
by  the  contracting  parties.    Id, 

Foreclosure, 

6.  In  a  foreclosure  proceeding,  an  order  adjudging  the  mortgage 
void  and  conlinuing  the  case  for  a  hearing  on  defendant's  lia- 
bility for  the  debt,  is  arpealable.    France  v.  Bell 57 

7.  A  lien-holder  not  a  party  to  a  foreclosure  suit  has  no  stand- 
ing by  intervention  on  motion  for  distribution  to  ask  that 
the  purchase  money  be  applied  to  the  satisfaction  of  his  lien. 
Clark  d  Leonard  Investment  Co,  v.  Way 204 

Liens,    Priorities,     Subrogation. 

8.  A  second  mortgagee,  who  in  protecting  his  security  pays  an 
installment  due  on  the  first  mortgage,  may,  upon  payment 
by  the  mortgagor  of  the  balance  due  on  the  prior  mortgage, 
enforce  by  action  the  lien  for  the  amount  so  advanced. 
Skinkle  v.  Huffman 20 

9.  A  coupon  bond  reciting  that  it  is  secured  by  a  real  estate 
mortgage  only  to  a  fixed  sum,  held  a  limitation  upon  the 
amount  of  the  mortgage  lien.    Home  Fire  Ins.  Co.  v.  Fitch, ...    88 

10.  A  mortgage  recorded  during  a  term  of  court  at  which  a  Judg- 
ment is  rendered  in  a  suit  commenced  prior  to  the  term, 
is  inferior  to  the  Judgment,  unless  entered  by  confession, 
though  the  mortgage  was  filed  for  record  before  rendition 
of  the  judgment.    Ocobock  v.  Baker 447 
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11.  A  mortgagee  held  not  entitled  to  be  subrogated  to  the  rights 
of  a  judgment  creditor  holding  a  superior  lien,  the  latter 
having  released  from  the  lien  of  his  Judgment  lands  not 
covered  by  the  mortgage.   Id, 

Paument, 

12.  In  an  action  to  foreclose  a  mortgage,  the  defense  being  pay- 
ment, evidence  held  insufficient  to  establish  authority,  or 
ostensible  authority,  in  a  third  person,  to  whom  the  money 
was  paid,  to  act  for  the  holder  of  the  note  and  mortgage. 
Frey  V,  Curtis 406 

Bents  and  Profits. 
IS.  A  mortgagor  is  ordinarily  entitled  to  possession  of  the  realty 
until  confirmation  of  foreclosure  sale,  and  such  a  right  of 
possession  carries  with  it  the  proprietary  Interest  in  the 
rents  and  profits.   Orr  v.  Broad 490 

Hotions. 

It  is  within  the  discretion  of  the  court  to  hear  oral  testimony 
on  an  issue  raised  by  a  motion.  Earner  v,  McKinley-Lanning 
Loan  d  Trust  Co 705 

Municipal  Corporations.    See  Estoppel,  6.    Officb  Ain>  Officer, 
8.    Statutes,  20,  21. 

1.  The  legislature  may  create  a  municipality  without  providing 
in  all  particulars  for  its  government.    State  v.  Stuht 209 

•  Claim  Against  City. 

2.  It  is  solely  in  actions  against  a  city  of  the  second  class  hav- 
ing more  than  5,000  inhabitants,  to  recover  damages  for 
negligence,  that  filing  with  the  city  clerk  of  the  detailed 
statement  required  by  section  34,  article  2,  chapter  14,  Com- 
piled Statutes,  is  a  condition  precedent  to  recovery.  Dovey 
V.  City  of  Plattsmouth 642 

Damages, 
8.  One  who  purchases  a  lot  on  a  street  with  an  established 
grade  and  makes  improvements  with  reference  to  the  nat- 
ural grade,  cannot  recover  damages  resulting  to  the  Im- 
provements by  the  streets  being  worked  to  the  established 
grade.    City  of  Omaha  v.  Williams 40 

Dangerous  Premises,    Negligence, 
4.  A  city  creating  a  pond  on  private  property  not  near  a  thor- 
oughfare owes  no  duty  to  the  general  public,  except  that  of 
a  sanitary  character,  other  than  devolves  on  private  owners 
of  property  similarly  situated.    City  of  Omaha  v,  Botoman 294 

6.  In  an  action  against  a  city  for  the  death  of  a  child  drowned 
in  a  pond  created  by  the  city  on  private  property,  an  instruc- 
tion that  such  evidence  as  would  establish  the  liability  of 
the  city  to  a  lot-owner  for  damages  for  flooding  his  lot, 
would  be  proper  proof  in  support  of  a  claim  for  compensa- 
tion for  personal  Injury  to  one  who  had  no  interest  in  the 
lot,  heUd  erroneous.   Id. 
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Fire  and  Police  Oommissioners. 

6.  Section  81  chapter  14,  Session  Laws  of  1897,  purporting  to 
amend  section  91,  article  1,  chapter  13a,  Compiled  Statutes 
of  1895,  and  providing  for  a  board  of  fire  and  police  com- 
missioners, is  unconstitutional  and  void  because  it  contains 
subject-matter  not  expressed  in  the  title  of  the  act,  nor 
germane  to  the  original  section,  and  is  amendatory  of  prior 

laws.    State  v,  Tihbets 228 

State  V,  Stevoart 243 

7.  Section  81,  chapter  14,  Session  Laws  of  1897,  creating  a  board 
of  fire  and  police  commissioners,  was  the  inducement  for  the 
passage  of  section  6  of  the  same  act  relating  to  the  election 
of  councilmen,  and  Inyalidates  the  latter  section.  State  v, 
Stewart  244 

Improvements.    Taxation. 

8.  The  record  of  a  special  assessment  for  a  local  improyement 
must  show  afflrmatively  a  compliance  with  all  the  condi- 
tions essential  to  a  valid  exercise  of  the  taxing  power. 
Hutchinson  v,  Oity  of  Omaha 348 

9.  Under  the  charter  of  metropolitan  cities,  as  it  existed  in  1890, 
two  or  more  streets  could  not  be  united  in  a  single  improvo- 
ment,  on  petition  of  the  owners  representing  three-fifths  of 
the  frontage,  and  the  total  expense  distributed  against  the 
property  abutting  on  all  the  streets  improved.   Id 345 

10.  Where  power  to  make  an  improvement  is  derived  from  a 
petition  of  property  owners,  the  work  must  be  done  accord- 
ing to  the  petition  in  order  to  found  a  local  assessment  to 
pay  therefor.   Id. 

11.  The  provision  of  a  charter  that  no  court  shall  entertain  a 
complaint  that  the  party  was  authorized  to  make,  and  did 
not  make,  to  the  board  of  equalization  has  no  application 
where  the  tax  complained  of  is  void.   Id, 

12.  A  taxpayer  is  not  estopped  from  resisting  a  tax  because  he 
has  suffered  the  work  on  an  improvement  to  proceed  before 
complaining,  when  in  so  doing  he  was  not  guilty  of  laches. 

Id 346 

Municipal  Court. 

13.  Chapter  25,  Session  Laws  of  1897,  establishing  a  municipal 
court  in  cities  of  the  metropolitan  class,  is  unconstitutional 
and  void.    State  t?.  Magney 509 

Towtiship  Organization. 

14.  In  a  county  under  township  organization,  a  township,  within 
the  meaning  of  section  6,  article  9,  of  the*  constitution,  is  a 
municipal  corporation  with  power  to  assess  taxes  for  town- 
ship purposes.    Chicago,  B.  d  Q.  R.  Co.  v,  Klein 258 

Wards, 
16.  The  repeal  by  the  legi&lalure  (Session  Laws,  1897,  ch.  14,  sec. 
82)  of  section  10,  article  1,  chapter  13a,  Compiled  Statutes  of 
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1895,  conferring  upon  city  authorities  the  power  to  divide 
the  municipality  into  wards,  did  not  have  the  e£Eect  to  abol- 
iBh  existing  legally  established  wards.    State  v.  Stewart 243 

Water  Gommisaioner. 
16.  The  water  commissioner  of  the  city  of  Lincoln  has  not  the 
power  to  remove  a  subordinate  employe  in  the  water  depart- 
ment of  the  city,  or  to  make  appointments  to  fill  vacancies 
occurring  therein.    Percival  v.  Weir 378 

Municipal  Courts.    See  Municipal  Cobporationb,  13. 

Negligence.    See  Master  Ain>  Ssbvant,  2.    Municipal  Corpora- 
tions, 2,  4.    Railroad  Companies,  2. 

1.  The  questions  of  defendant's  negligence  and  of  plaintiff's 
contributory  negligence,  unless  conclusively  established  by 
the  evidence,  should  be  submitted  to  the  Jury.  Union  P.  R, 
Co.  V.  Evans 51 

2.  The  proximate  cause  of  a  personal  injury  is  generally  a  ques- 
tion for  the  Jury.    Id. 

8.  Where  there  are  several  causes  of  a  personal  injury,  the 
dominant  cause  is  the  question  for  determination.   Id. 

4.  Negligence  must  be  fairly  inferable  from  the  evidence.  City 
of  Omaha  v.  BoiD$nan 294 

6.  The  existence  of  negligence  cannot  be  a  mere  matter  of  con- 
jecture, and,  to  justify  a  recovery  for  damages,  the  negligence 
must  be  the  proximate  cause  of  the  Injury.    Id. 

6.  Where  plaintiffs  undisputed  evidence  is  insufficient  to  war- 
rant an  inference  of  negligence  a  verdict  should  be  directed 
for  defendant    Eoklund  v.  Chicago,  St  P.,  M.  d  0.  R.  Co 729 

Negotiable  Instruments.    See  Alteration  of  Instruments.    Bs- 

TOPPEL,  3. 

1.  A  bank  claiming  rights  through  notes  by  virtue  of  a  transfer 
from  one  to  whom  they  had  been  Indorsed  for  collection, 
was  held  chargeable  with  notice  of  the  latter's  want  of  own- 
ership.   Lcderer  v.  Union  Savings  Bank 133 

2.  The  indorsement  of  a  note  for  collection  and  account  does 
not  pass  title  to  indorsee  nor  confer  upon  him  authority  to 
transfer  the  note  so  as  to  charge  former  indorsers  under  the 
law  merchant    Boyer  v.  Richardson 156 

8.  In  a  suit  by  an  indorsee  of  a  note,  admission  in  evidence, 
over  plaintiff's  objection,  of  a  published  reward  for  payee's 
arrest,  held  prejudicial  error.    Sanford  v.  Craig 486 

4.  Where  the  terms  of  a  note  in  suit  are  not  disputed,  the  court 
may  instruct  the  Jury  whether  or  not  the  note  is  negotiable. 
Corry  v.  Klump 592 

New  Trial.    See  Review,  74. 

1.  The  motion  of  a  railroad  company  for  a  new  trial  on  the 
ground  of  newly-di  co  ered  evidence  held  properly  overruled 
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where  the  facts  disclosed  hy  affidavits  on  the  motion  were 
within  the  knowledge  of  the  company's  servants  who  tes- 
tified during  the  trial.  Burlington  d  M,  R,  R,  Co.  v.  Kittridge,  16 
2.  In  a  proper  case,  a  court  of  equity  may  grant  a  new  trial  In 
an  action  at  law,  on  application  of  a  party  who  was  unahle 
to  procure  a  hill  of  exceptions  through  failure  of  the  stenog- 
rapher to  furnish  a  copy  of  the  testimony.  Holland  v,  Chicago, 
B.  &  Q.  R.  Co 100 

8.  A  new  trial  may  he  granted  for  failure  of  jthe  stenographer 
to  furnish  a  copy  of  the  testimony,  though  a  transcript  of  the 
evidence  preserved  in  a  former  trial  of  the  same  case  was 
ohtainahle.    Id 101 

4.  A  motion  for  a  new  trial  Is  Indivisible.    Atwood  v.  Marshall. .  173 

6.  Where  an  assignment  of  error  In  a  motion  for  a  new  trial 
Jointly  made  by  two  or  more  of  the  parties  to  the  suit  can- 
not be  sustained  as  to  all,  It  must  be  overruled.   Id. 

6.  Conduct  of  counsel  in  making  an  improper  remark  in  his 
opening  statement  and  in  his  address  to  the  jury,  held  not 
ground  for  a  new  trial,  where  the  language  was  not  objected 
to  at  the  time,  and  counsel  desisted  upon  the  courts'  warning 
the  jury  to  disregard  the  remark.    Eickhoff  v.  Eikenhary 341 

7.  An  assignment  that  the  verdict  Is  too  large  presents  the 
question  of  error  in  allowing  interest  before  six  months  from 
the  date  of  the  last  item  of  an  account    Oameau  v.  Omaha 

*     Printing  Co '. 386 

8.  An  assignment  In  a  motion  for  a  new  trial,  "Errors  of  law 
occurring  at  the  trial,"  does  not  present  to  the  district  court 
the  question  of  the  correctness  of  Its  rulings  In  giving  or 

. '    refusing  instructions.    PhoBnix  Ins.  Co,  of  Hartford  v.  King. . .  663 

9.  Allegations  of  error  as  to  giving  Instructions  should  be  separ 
rately  assigned  in  the  motion  for  a  new  trial.  Hanover  Fire 
Ins.  Co.  V.  Stoddard 746 

Kotes.    See  Negotiable  Instbuments. 

Kotice.    See  Deeds.    Executions,  21-26.    Insubanob,  2.    Mbohak- 
108'  Liens,  14. 

OjBiee  and  Officers.    See  Mandamtts.    Quo  Wabbaitto.    Svatb. 

1.  In  the  absence  of  any  constitutional  prohibition  or  affirma- 
tive provision  fixing  the  term  of  a  public  officer,  his  term 
may  be  shortened  by  legislative  enactment.   State  v,  Stewart^  243 

2.  The  water  commissioner  of  the  city  of  Lincoln  has  not  the 
power  to  remove  a  subordinate  employe  in  the  water  de- 
partment, or  to  make  appointments  to  fill  vacancies  occur- 

'    ring  therein.    Percival  v.  Weir 373 

t.  The  office  of  mayor  of  a  city  of  the  metropolitan  class  is 
an  office  of  profit  and  trust  under  the  laws  of  the  state^ 
State  V.  Moores • 770 

60 
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4.  The  word  "eligible"  relates  to  the  capacity  to  be  elected  or 
chosen  to  office  as  well  as  to  hold  office.    Id, 

5.  "Default,"  as  used  in  secticm  2,  anlcle  14,  of  the  constitution 
relating  to  officers,  implies  more  than  a  mere  civil  liability; 
and  to  render  one  ineligible  to  hold  office  on  account  of 
such  default,  there  must  exist  a  willful  omission  to  account 
and  pay  over,  with  a  corrupt  intention  or  such  a  flagrant 
disregard  of  duty  as  to  fairly  Justify  the  inference  that  his 
conduct  was  willful  and  corrupt.    Id. 

Order  of  Sale.    See  Bxeoutions,  27-30. 

Parties.    See  Contracts,  6,  12.    Intervention.    Judgments,  4,  6. 
Mortgages,  7.    Pleading,  17.    Torts. 

1.  An  action  for  the  wrongful  sale  of  property  for  taxes  may 
be  brought  by  the  person  to  whom  the  certificates  of  tax 
sale  and  treasurer's  deed  were  issued,  and  to  whom  the 
money  invested  belonged.     Alexander  v.  Overton 283 

2.  Where  plaintiff's  interest  is  transferred  pending  litigation, 
the  suit  may  be  prosecuted  to  Judgment  in  the  name  of  the 
original  plaintiff,  or  the  transferee  may  be  substituted  in 
his  stead.   Id. 

8.  It  is  improper,  unless  in  cases  expressly  provided  by  statute, 
to  permit  on  motion,  without  consent  of  plaintiff,  a  new 
defendant  to  be  substituted  for  the  one  originally  sued. 
Burlington  Voluntary  Relief  Department  v.  Moore 719 

4.  In  a  suit  begun  by  an  administratrix  on  a  contract  of  life 
insurance,  the  petition  not  showing  who  was  the  beneficiary, 
it  was  not  error  to  permit  plaintiff  to  amend  by  alleging 
that  she  was  the  beneficiary  in  her  own  right,  and  by  strik- 
ing out  the  allegations  of  her  representative  capacity;  and 
such  an  amendment  amounts  to  neither  a  substitution  of 
parties  nor  of  causes  of  action*  Id, 

Partnership. 

A  iMutner  may  sue  his  copartner  at  law  where  the  cause  of 
action  is  not  connected  with  the  partnership  accounts.  Hat- 
leek  V,  Streeter  827 

Payment.    See  Ck)RPORATiON8,  4.    Courts,  4.    Mechanics'  Ljens, 
14.    Mortgages,  8,  12. 

1.  Money  voluntarily  paid  to  a  third  person  in  discharge  of 
the  debt  of  another  cannot  be  recovered  back.  Boyer  v, 
Richardson   156 

2.  Evidence  held  to  sustain  a  finding  that  a  payment  was  a 
voluntary  one.   Id. 

8.  Payment  is  a  matter  of  defense  and  cannot  be  proved  unless 
pleaded.    Culhertson  Irrigating  d  Water  Power  Co,  v.  Cox,,,.  684 

Penalty.    See  Contracts,  L 


INDEX.  883 

Perjury. 

In  making  an  affidavit  for  a  change  of  yenue,  a  defendant  who 
swore  that  he  could  not  have  a  fair  and  impartial  trial  be- 
fore any  one  of  twenty-seven  justices  of  the  peace  in  Douglas 
county,  committed  perjury.    Hetid  t?.  Levy 460 

Personal  Injuries.    See  Master  and  Servant,  2. 

Pleading.  See  Carriers,  5.  Contracts,  3.  Corporations.  Cred- 
itor's Bnx,  2.  Criminal  Conversation,  1-3.  Ejectment. 
Judgments,  12.  Jury,  6.  Replevin,  4,  10.  Res  Judicata, 
1,  7.    Sales,  4.    Subscriptions. 

1.  Where  the  petition  declares  only  upon  a  contract  with  de- 
fendant in  his  own  behalf  and  his  promise  to  pay,  it  is  error 
to  submit  to  the  jury  the  theory  that  he  was  agent  for  an- 
other and  had  received  from  his  principal  money  to  the  use 

of  plaintiff.    Godding  v,  Munson 680 

2.  A  material  allegation  is  one  essential  to  a  claim  or  defense, 
which  cannot  be  stricken  from  the  pleading  without  leaving 
it  insufficient.  Culbertson  Irrigating  d  Water  Power  Co,  v. 
Com  684 

Amendments, 

8.  The  supreme  court  has  no  authority  to  permit  a  party  to 
amend  in  the  appellate  court  a  pleading  filed  in  the  court 
below.     Tlwmpifon  v.  Niclwlla  312 

4.  In  a  proper  case  the  court  may  permit  a  pleading  to  be 
amended  to  conform  to  the  proof.  Hanover  Fire  Ins,  Co.  v, 
Stoddard 745 

Answer,    New  Matter,    Review, 
6.  A  defendant  by  answering  over  waives  error  in  the  over- 
ruling of  his  demurrer  to  a  petition  for  defect  of  parties. 
Lederer  v.  Union  Savings  Bank 133 

6.  Plea  quoted  in  the  opinion  construed  and  held  to  state  a 
defense  of  usury  in  the  inception  of  a  note.  Farm-Land 
Security  Co,  v.  Nelson 624 

7.  Under  section  134  of  the  Code,  a  plea  of  payment  in  an 
answer  to  a  petition  for  a  balance  due  on  a  contract  is  a 
material  allegation  of  new  matter  to  be  taken  as  true  unless 
controverted  by  the  reply.  Culhertson  Irrigating  d  Water 
Power  Co,  v.  Cox 684 

8.  Want  of  jurisdiction  of  the  person  of  defendant,  and  mis- 
nomer, as  well  as  matters  in  bar,  must  be  pleaded  by  answer, 
where  not  earlier  appearing  on  the  face  of  the  record.  Bur- 
lington Voluntary  Relief  Department  v,  Moore 719 

9.  An  answer  verified  on  belief  is  not  admissible  as  substantive 
evidence  in  favor  of  defendant.    Bourke  v.  Falek 768 

10.  In  a  proceeding  in  error  it  is  proper  for  defendant,  by  way 
of  answer,  to  set  up  such  facts  subsequent  to  the  judgment 
as  are  claimed  to  have  the  effect  to  waive  the  error  com- 
plained of.    Shreck  v,  QUhert 813 
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Demurrer, 

11.  The  objection  that  a  petition  praying  equitable  relief  states 
a  case  for  a  legal  remedy,  cannot  be  raised  by  general  de- 
murrer.   Lederer  v.  Union  Savings  Bank 1S3 

12.  A  demurrer  searches  the  entire  record  and  is  applicable  to 
the  first  defective  pleading.    State  v.  Stuht 209 

13.  On  demurrer  judgment  should  go  against  the  party  whose 
pleading  was  first  defective  in  substance.    State  v.  Moores. . .  770 

Election  Betiocen  Counts. 

14.  Error  in  requiring  plaintiff  to  elect  between  two  counts  is 
harmless,  where  the  evidence  discloses  that  the  count  aban- 
doned could  not  lead  to  a  recovery.    Boyer  v.  Richardson. . . .  156 

Motions. 

15.  The  orderly  method  of  attacking  a  pleading  is  by  motion  or 
demurrer.    Kime  v.  Jesse 606 

16.  A  motion  for  judgment  on  the  pleadings  may  be  interposed 

before  trial.    Id. 

Parties. 

17.  A  plaintifT  who,  in  his  petition,  has  been  sufilciently  de- 
scribed in  the  title  of  the  case  need  only  be  referred  to  as 
plaintifC  In  the  statement  of  the  facts  constituting  his  cause 

of  action  or  in  his  prayer  for  relief.    Eiseley  v.  Taggart 658 

Petition. 

18.  Petition  held  to  state  a  cause  of  action  for  rescission  of  a 
contract  on  the  ground  of  deceit.    Oriswold  v.  Bazels 64 

Reply. 

19.  A  reply  must  be  made  to  all  the  material  allegations  of  new 
matter  contained  in  the  answer,  or  they  will  be  taken  as 
true.    Culbertson  Irrigating  d  Water  Power  Co.  v.  Cow 684 

Police  Magistrates.    See  Bail  and  Recoonizancb. 

Policemen.    See  Statutes,  5. 

Ponds.    See  Municipal  Corporations,  4,  5. 

Possession.    See  Adverse  Possession.    Real  Estate. 

Practice.    See  Pleading,  10.    Review,  4,  18. 

Preferences.    See  Fraudulent  Conveyances,  6. 

Principal  and  Agent.    See  Attorney  and  Client,  2,  S.    Faotobs 
AND  Brokers.     Insurance,  2. 

Authority  of  Agent. 

1.  Where  notes  were  indorsed  to  one  for  collection,  his  acts  in 
disposing  of  them  as  his  own  property,  were  held  not  within 
the  scope  of  his  real  or  apparent  authority  as  agent  of  the 
payees.    Lederer  v.  Union  Savings  Bank 133 

2.  The  indorsement  of  a  negotiable  note  for  collection  and 
account  constitutes  the  indorsee  the  agent  of  the  indorser 
for  the  purpose  only  of  collecting  and  remitting  the  pro- 
ceeds.   Boyer  v.  Richardson ....•••  156 
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Principal  and  Agent— concluded. 

3.  In  an  action  to  foreclose  a  mortgage,  the  defense  being  pay- 
ment, evidence  held  insufficient  to  establish  authority,  or 
ostensible  authority,  in  a  third  person,  to  whom  the  money 
was  paid,  to  act  for  the  holder  of  the  note  and  mortgage. 
Frey  v.  Curtis 406 

4.  Where  the  authority  of  an  agent  to  make  a  contract  is  in 
issue,  and  there  is  no  evidence  of  such  authority,  it  is  error 
to  instruct  that  the  Jury  may  determine  whether  the  agent 
had  authority  to  make  the  contract.  Tfehraska  Wesleyan  Uni- 
versity V.  Parker  '. 453 

Evidence  of  Agency, 

5.  Agency  cannot  be  proved  by  declarations  of  one  assuming  to 
act  as  agent.    Learn  v.  Upstill 271 

6.  Evidence  lield  sufficient  to  establish  agency.  Hanover  Fire 
Ins,  Co.  V.  Stoddard 746 

Non-Existent  Principals. 

7.  Evidence  in  an  action  for  labor  performed  on  a  highway  at 
the  request  of  persons  claiming  to  act  for  a  principal  having 
no  legal  existence,  held  to  sustain  a  verdict  for  plaintifT,  ex- 
cept as  to  one  defendant.    Learn  v,  Upstill 271 

8.  One  who,  as  agent,  assumes  to  represent  a  principal  having 
no  legal  existence  or  status  is  himself  liable.   Id, 

Codding  v,  Munson  580 

9.  The  rule  that  one  assuming  to  represent  a  non-existent  prin- 
cipal is  himself  liable,  is  formed  upon  the  presumption  that 
the  parties  intended  to  create  an  enforceable  obligation, 
and  does  not  obtain  where  a  difterent  method  of  fulfillment 
was  provided,  and  the  agent  was  not  to  be  held  personally 
liable.    Codding  v,  Munson 580 

Ratification. 

10.  Where  there  is  an  issue  as  to  a  principars  ratification  of  an 
unauthorized  contract  of  an  agent,  and  there  is  no  evidence 
that  the  principal  knew  of  the  existence  of  the  contract  at 
the  time  of  the  alleged  ratification,  it  is  error  to  instruct 
that  the  jury  may  find  there  was  a  ratification.  Nebraska 
Wesleyan  University  v,  Parker 453 

11.  A  principal  who  accepts  the  fruits  of  an  agent's  act  is 
chargeable  with  the  burden  of  the  instrumentalities  em- 
ployed by  the  agent    Oshorn  Co,  v.  Jordan 465 

12.  One  is  not  permitted  to  ratify  an  unauthorized  act  in  so  far 
as  it  operates  to  his  advantage  and  repudiate  it  in  so  far  as 
it  imposes  burdens.   Id, 

Principal  and  Surety.    See  Guaranty. 

Mere  forbearance  by  a  creditor  to  sue  a  principal  will  not  re- 
lease the  latter 's  sureties,  though,  by  lapse  of  time,  remedies 
may  be  lost  against  the  principal.    Eickhoff  v.  Eikenbary, . . .  332 

Printers'  Pees,    ^ee  Shebiffs  and  Constables,  6. 
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Printing.    See  State. 
Frivity.    See  Contracts,  12. 

Process.    See  Justice  of  the  Peace,  6.    Sttmhoits. 

The  district  court  has  power  to  permit  a  sheriff  to  amend  his 
return  on  a  process  to  conform  to  the  facts.  Phomix  Ins.  Co, 
of  Hartford  v.  King 562 

Property.    See  Accession  and  Confusion. 

Public  Lands.    See  Contbacts,  15. 

1.  The  act  of  congress  (26  Statutes  at  Large,  p.  1098,  ch.  661, 
sec  7),  protecting  certain  innocent  purchasers  and  incum- 
brancers against  cancellations  of  entries,  refers  only  to  en- 
tries in  force  when  the  act  was  passed,  and  not  to  those 
which  had  been  previously  canceled.    Pfund  v,  YaUeu  Loan 

d  Trust  Co 474 

2.  After  issuance  of  the  final  receipt  and  before  patent,  the 
commissioner  of  the  general  land  office  may  cancel  the 
entry  for  fraud.    Id 473 

3.  Where  one  claiming  a  patent  seeks  relief  in  court  against 
the  cancellation  of  an  entry  for  fraud  he  assumes  the  burden 

of  showing  that  he  has  earned  a  patent.    Id 474 

Public  Money.    See  Constitutional  Law,  5. 

Public  Policy.     See  Contracts,  15,   16.     B^raudulent  Convey- 
ances, 1. 

Publication.    See  Evidence,  21.    ESxeoutions,  28-25. 

Quantum  Meruit.    See  Contracts,  8, 7. 

Questions  for  Jury.    See  Mechanics*  Liens,  7.    Negligence,  1-8. 

Questions  of  Law. 

The  construction  of  a  written  instrument  is  for  the  court 
Corry  i7.  Klump 592 

Quieting  Title. 

Evidence  held  insufficient  to  sustain  a  finding  for  defendants. 
Southard  v.  Behrns  486 

Quitclaim.    See  Estoppel,  4, 5. 

Quo  Warranto. 

1.  A  relator  has  no  standing  in  court,  where  the  reasons  urged 
by  him  against  the  validity  of  the  statute  under  which  de- 
fendant claims  title  apply  with  equal  force  to  the  law  relied 
upon  by  relator  in  asserting  his  right  to  the  office.    State  v, 

Stuht 209 

State  V.  Moores  634 

2.  Where  the  relief  sought  rests  on  the  invalidity  of  a  statute, 
objections  to  detached  portions,  not  affecting  the  validity  of 
other  portions  of  the  act,  need  not  be  determined.  State  v. 
f^tuht 21C 
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Quo  Warranto — concluded, 

3.  One  seeking  to  obtain  i>osseflslon  of  a  public  office  mast  show 

a  better  title  than  incumbent.    8tate  v,  Moores 634 

4.  One  who  voluntarily  surrenders  an  office  to  another  will  not 
afterward  be  permitted  to  assert  title  thereto  as  against  the 
latter.   Id. 

5.  Information  held  to  state  a  cause  of  action.    Id 770 

6.  Answer  tb  infoimatlon  held  to  state  a  defense.   Id, 

Bailroad  Companies.    See  Carbiebs. 

1.  It  is  the  duty  of  a  railroad  company  to  keep  in  safe  repair 
the  approaches  to  its  platforms  at  stations.    Union  P,  R.  Co. 

V.  Evans   50 

2.  Where  it  is  shown  in  a  suit  against  a  railroad  company  that 
damage  was  caused  by  the  escape  of  fire  from  an  engine,  the 
burden  is  on  defendant  to  show  that  the  engine  was  properly 
constructed,  equipped,  and  operated.    Rogers  v.  Kansas  City 

d  O.  R.  Co 86 

Batiflcatlon.    See  Attorney  and  Client,  2,  3.    Pbincipal  and 
Agent,  10-12.    Troveb  and  Convebsion,  3-5. 

Beal  Estate.    See  Descent.     Publio  Lands.     Vendob  and  Ven- 
dee. 
The  holder  of  the  legal  title  to  land,  of  which  there  is  no  actual 
occupancy,  is  deemed  to  be  in  possession.    Troxell  v,  Johnson,    46 

Beal  Estate  Agents.    See  Factobs  and  Bbokebs,  2. 

Beal  Property.    See  Real  Estate. 

Beasonable  Doubt.    See  Instbtjgtions,  10. 

Instruction  defining  reasonable  doubt  approved.  Catron  v.  State,  389 

Beceivers.    See  Cobporations,  2. 

Beceiving  Stolen  Property.    See  Labceny. 

1.  The  buying  or  receiving  of  cattle,  knowing  them  to  have 
been  stolen,  is  an  independent,  substantive  crime.  Ream  v. 
State    727 

2.  It  is  not  essential,  in  an  indictment  for  buying  or  receiving 
stolen  cattle,  that  the  name  of  the  original  thief  be  alleged. 
Id. 

Becitals.    See  Deeds. 

Becognizance.    See  Bail  and  Recognizance. 

Becords.    See  Evidence,  L 

Beference. 

In  a  trial  before  a  referee,  the  latter  only  has  power  to  certify 
as  to  exceptions.    Disbrow  v.  McNish 309 

Beformation  of  Instruments. 

To  authorize  the  reformation  of  a  written  contract  it  must  ap- 
pear what  the  actual  contract  was;  that  the  writing  does  not 
express  the  contract  made;  and  these  facts  must  be  estab- 
lished by  clear,  convincing,  and  satisfactory  evidence.  Slo- 
IfOdisky  V.  Phenix  Ins.  Co 395 
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Belation.    See  Ezeoutionb,  18. 

Release  and  Discharge.    See  Guara.ntt. 

Belief  Department.    See  Pabties,  3, 4. 

Hemittitnr. 

1.  Where  the  Judgment  is  excessive  and  the  amount  of  excess 
appears  from  the  record,  the  judgment  may  be  affirmed,  in 
absence  of  other  error,  upon  the  filing  of  a  remittitur  for 
the  proper  amount  by  defendant  in  error.    Harshman  v.  Ing- 

ioerson    116 

Qameau  v.  Omaha  Printing  Co 383 

2.  An  excessive  verdict  not  resulting  from  the  jury's  passion 
or  prejudice  may  be  cured  by  a  remittitur.  Wainwright  v. 
Satterflcld  403 

Bents  and  Profits.    See  Mortgages,  18. 

BepeaL    See  Statutes,  2,  6,  18. 

Beplevin. 

1.  In  replevin  the  question  for  adjudication  is  that  of  the 
rights  of  the  parties  with  respect  to  the  possession  of  the 
property  when  the  action  was  begun.    Shreck  v,  Gilbert 813 

Bond, 

2.  Section  189  of  the  Code  requiring  defendant  in  replevin  to 
give  notice  that  he  excepts  to  the  sufficiency  of  a  replevin 
bond,  is  not  applicable  to  such  a  bond  taken  by  a  constable 
in  an  action  pending  before  a  justice  of  the  peace.  Busch  v. 
Moline,  Milbum  d  8toddard  Oo 83 

8.  The  condition  of  a  replevin  bond  is  that  plaintiff  shall  com- 
ply with  the  judgment.    Eickhoff  v.  Eikenbary 832 

4.  In  replevin  against  an  officer  who  justifies  under  writs  of 
attachment,  it  is  necessary  for  him  to  prove  the  debt  and 
the  regularity  of  the  proceedings;  and,  therefore,  after  judg- 
ment for  defendant.  It  is  unnecessary  in  a  suit  on  the  re- 
plevin bond  for  the  officer  to  plead  those  facts,  it  being 
sufficient  to  plead  the  replevin  judgment.    Id. 

6.  Insertion  in  a  replevin  bond  of  the  name  of  the  levying 
officer  as  obligee,  held  surplusage,  and  that  it  could  be  re- 
jected, leaving  a  sufficient  bond  running  to  defendant.    Id. 

Conditional  Sale.    Confusion  of  Goods. 

6.  One  who  conditionally  sold  a  drug  store  under  a  contract 
requiring  the  buyer  to  dispose  of  goods  at  retail  and  buy 
other  goods  to  prevent  a  depletion  of  the  stock,  can  recover 
only,  upon  failure  of  the  buyer  to  pay  the  purchase  price, 
the  remaining  portion  of  the  original  stock.  Richardson 
Drug  Go.  v.  Teasdall 698 

Dismissal  of  Action. 

7.  A  plaintiff  who  obtained  possession  of  the  property  under 
the  writ  cannot  dismiss  the  action  without  defendant's  con- 
sent.   Saussap  v.  Lemp  Brewing  Co , . . ,  627 
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B^pievtBL— concluded. 

8.  Plaintiff  may  dismiss  bis  action  where  the  property  has  not 
been  taken  under  the  writ    Id, 

9.  Plaintiff  may  dismiss  his  action  where  the  property  was 
returned  to  defendant  after  plaintiff's  failure  to  furnish  a 
bond.    Id. 

Pleading. 

10.  A  petition  by  a  mortgagee  of  chattels  alleging  that  he  has 
a  special  interest  in  the  property  by  virtue  of  his  mortgage 
and  that  he  is  entitled  to  possession,  without  alleging  the 
facts  in  reference  to  such  ownership  and  right  of  possession, 
does  not  state  a  cause  of  action.    Thompson  v,  Nicholla 812 

Return  of  Property. 

11.  A  plaintiff  in  replevin  against  whom  Judgment  has  been  ren- 
dered, must,  in  order  to  satisfy  it  for  a  return  of  the  property, 
return,  or  offer  to  return,  the  identical  property  replevied 
and  not  other  property  of  like  kind  and  value.  EickJwff  v. 
Eikenhary  882 

12.  Where  property  replevied  was  of  such  a  character  that  de- 
livery was  impracticable,  and  a  return  could  be  had  only  by 
surrendering  possession  of  the  place  where  the  property  was 
situated,  it  was  not  error  to  instruct  the  jury,  the  fact  of  an 
offer  to  return  being  in  issue,  that  they  should  inquire 
whether  that  offer  had  been  made  in  good  faith.    Id. 

13.  A  plaintiff  in  replevin  against  whom  judgment  has  been  ren- 
dered owes  the  affirmative  duty  of  returning  the  property, 
and  if  he  fail  so  to  do,  the  defendant  may  proceed  to  en- 
force the  alternative  judgment  by  an  ordinary  execution, 
and  it  need  not  be  in  the  alternative.    Id. 

14.  Where  the  property  was  returned  to  defendant  after  plain- 
tiff's failure  to  furnish  a  bond,  the  action  may  proceed  as 
one  for  damages.    Saussay  v.  temp  Brewing  Co 627 

Beply.    See  Pleading,  19. 

Rescission.    See  (Contracts,  17.   '  Mobtoagbs,  5. 

Besidence.    See  Summons,  3. 

Bes  Judicata. 

1.  On  demurrer  to  a  petition,  dismissal  for  want  of  a  material 
averment  is  not  a  bar  to  a  subsequent  petition  supplying  the 
defect,  though  both  actions  were  brought  to  enforce  the 
same  right.     State  v.  Cornell 25 

2.  After  the  entry  of  a  decree,  judicial  sale,  and  distribution  of 
proceeds,  in  a  suit  to  foreclose  a  contract  for  the  sale  of 
realty,  neither  party,  on  an  application  for  a  deficiency  judg^ 
ment  against  vendee,  can  relHigate  any  material  issue  de- 
termined by  the  decree.    Kloke  v.  Gardels 117 

8.  Where  a  decree  foreclosing  a  contract  for  the  sale  of  realty 
}s  rendered  upon  default  of  vendee,  its  effect  is  the  same  ^^ 
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Judicata — concluded, 
if  he  had  perBonally  appeared  and  litigated  the  issaes  ten- 
dered by  ths  petition.    Id 118 

4.  Where  one  to  whom  notes  were  indorsed  for  collection  pre- 
sented them  as  claims  against  the  maker's  estate,  caused 
them  to  be  allowed  in  his  own  name,  and  assigned  the  Judg- 
ment to  a  bank,  it  was  held  that  the  allowance  of  the  claim 
was  not,  as  against  the  real  owners,  an  adjudication  that  the 
claimant  owned  the  notes.    Lederer  v.  Union  Savings  Bank. .  133 

6.  A  county  board  in  passing  on  claims  acts  judicially,  and  its 
judgment  is  final  unless  reversed  on  appeal.  G^e  County 
V.  Hill  444 

6.  A  judgment  of  a  court  of  competent  jurisdiction  upon  a 
question  directly  involved  in  one  suit  is  conclusive  as  to 
that  question  in  another  suit  between  the  same  parties;  but, 
to  this  operation  of  the  judgment,  it  must  appear,  either 
upon  the  face  of  the  record  or  be  shown  by  extrinsic  evi- 
dence, that  the  precise  question  was  raised  and  determined 

in  the  former  suit.    Morgan  v.  Mitchell 667 

7.  In  a  case  where  a  justice  of  the  peace  rendered  judgment  for 
plaintifE  on  one  cause  of  action  and  for  defendant  on  another 
cause  of  action,  the  latter  cannot  plead  the  judgment  in  his 
favor  as  res  judicata  upon  his  appeal  from  the  judgment 
against  him.    Huffman  v.  Ellis 688 

Bevlew.  See  Bail  and  Recognizance.  Bill  of  Exceptions.  In- 
structions. JuBY,  8.  Mastee  and  Sbbvant,  2.  New 
Trial.    Remittitur. 

1.  From  a  decree  in  equity,  either  party  may  appeal  to  the  su- 
preme court.    France  v.  Bell 67 

2.  A  distinction  exists  between  an  appeal  and  a  proceeding  in 
error.    Western  Cornice  &  Mfg.  Works  v.  Leavenicorth 418 

3.  On  appeal  the  decree  below  may  be  affirmed  in  part  and  re- 
versed in  part    Id. 

4.  Where  a  judgment  is  taken  on  error  from  a  justice  of  the 
peace  to  the  district  court  and  reversed,  the  cause  should 
be  retained  for  trial  and  judgment.  Saussay  o.  Lemp  Bretc- 
ing  Co 627 

5.  In  a  proceeding  in  error  it  is  proper  for  defendant,  by  way 
of  answer,  to  set  up  such  facts  subsequent  to  the  judgment 
as  are  claimed  to  have  the  effect  to  waive  the  error  com- 
plained of.    Shreck  v.  Oilhert 813 

Abstracts. 

6.  In  reviewing  a  case  on  an  agreed  printed  abstract,  the  court 
will  not  look  beyond  the  abstract.    Zink  v.  Westerrvlt 90 

7.  A  stipulation  identifying  a  record  for  submission  on  an 
agreed  printed  abstract  must  show  the  rendition  of  a  final 
judgment.    Id. 

9,  In  a  case  submitted  pn  an  a^eed  printed  abstract,  the  Qovffi 
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Bevlew— conWntied. 

will  not  look  beyond  the  abstract.     ShetoeU  v.  City  of  Ne- 
In-aska  City  138 

9.  Where  it  appears  from  an  agreed  printed  abstract  that  evi- 
dence was  introduced,  the  nature  of  which  is  not  disclosed, 
it  will  be  presumed  to  have  been  of  such  a  character  as  to 
sustain  the  finding  below.    Id, 

Appeal  Bond. 

10.  The  statutes  requiring  one  who  appeals  from  a  judgment  of 
the  county  court  to  give  a  bond  are  constitutional  and  valid. 
Uier  V,  Anheuser-Busch  Brewing  A88*n 144 

11.  The  statutory  requirements  that  a  bond  for  appeal  from  a 
judgment  of  a  county  court  shall  be  filed  within  10  days, 
and  that  it  shall  be  approved  by  the  county  judge,  are  man- 
datory, and  are  not  satisfied  by  the  tender  of  a  bond  in  the 
district  court  at  a  later  time.    Id. 

Arguments. 

12.  An  assignment  of  error  not  argued,  will  be  deemed  waived. 
Adams-Smith  Co.  v.  Haytoard 79 

13.  A  fundamental  question  ignored  in  the  briefs  may  be  d^ 
cided,  where  it  affects  other  questions  presented  for  determi- 
nation.   Pardue  v.  Missouri  P.  R.  Co 201 

14.  Assignments  of  error  not  argued  will  be  disregarded.  Mo- 
Cord  V.  Hamel 286 

15.  Assignments  of  error  not  argued  are  waived.  Hurlhurt  v. 
State  431 

Assignments  of  Error. 

16.  An  assignment  in  a  petition  in  error,  "Errors  of  law  occur- 
ring at  the  trial,"  presents  nothing  for  review.  Boyd  v. 
Mains  314 

17.  Alleged  errors  in  the  admission  or  rejection  of  testimony 
are  not  reviewable  where  the  particular  rulings  are  not 
pointed  out  in  the  petition  in  error.    Morsch  v.  Besack 502 

18.  An  assignment  in  a  petition  in  error,  as  to  the  admission  or 
exclusion  of  testimony,  which  does  not  indicate  what  par- 
ticular testimony  out  of  a  great  mass  is  referred  to,  is  too 
indefinite  for  consideration.  Phmnix  Ins.  Co.  of  Hartford  t?. 
King 562 

19.  lirrors  in  respect  to  giving  instructions  must  be  separately 
assigned.    McCord  v.  Hamel 286 

20.  An  assignment  that  the  court  erred  in  overruling  a  motion 
for  a  new  trial,  when  such  motion  is  based  upon  several  dis- 
tinct grounds,  is  too  general.    Id. 

21.  Where  instructions  are  assailed  by  an  assignment  of  error 
requiring  an  examination  of  the  evidence,  it  may  be  over- 
ruled in  absence  of  a  bill  of  exceptions.  Sunday  Creek  Coal 
Co.  V.  Burnham 364 

Z2.  Upon  review,  an  assi^ment  o^  error  that  the  court  erred  )a 
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overniling  a  motion  for  a  new  trial,  where  the  motion  ia 
based  on  several  distinct  grounds,  is  too  general.     McCord 

V.  Hamel  286 

PluJBniw  Ins.  Co.  of  Hartford  v.  King 663 

23.  An  assignment  of  error  relating  to  a  group  of  instructions, 
where  the  ruling  as  to  any  one  of  the  group  against  which  the 
assignment  is  directed  is  without  error,  may  be  overruled. 

Attcood  V.  Marshall  173 

Aitken  v.  Ratolings  539 

Corry  v.  Klump  : 692 

24.  Where  the  refusal  of  an  instruction  is  not  excepted  to  or 
assigned  as  error  in  the  motion  for  a  new  trial,  objections 

to  the  ruling  are  waived.    Sanford  v.  Craig 483 

25.  Rulings  of  the  trial  court  in  giving  or  in  refusing  instruc- 
tions will  not  be  reviewed  unless  specially  assigned  as  error 
in  the  motion  for  a  new  trial.    Phoenix  Ins.  Co.  of  Hartford 

V.  King 562 

26.  Instructions  not  pointed  out  in  the  motion  for  new  trial  or 
petition  in  error  will  be  disregarded.    Morsch  v.  Besack 502 

27.  Instructions  not  assailed  in  the  motion  for  a  new  trial  will 
be  disregarded  in  the  appellate  court  Fanjoell  v.  Chicago,  R. 
Ld  P.  R.  Co 614 

28.  Alleged  errors  in  giving  instructions  should  be  separately 
assigned  in  the  motion  for  a  new  trial  and  in  the  petition 

in  error.    Hanover  Fire  Ins.  Co,  v.  Stoddard 745 

29.  Instructions  not  assailed  by  proper  specific  assignments  of 

objections  or  exceptions  will  not  be  examined  under  an  aa- 

Bignment  alleging  a  refusal  of  the  general  request  to  charge 

the  jury  on  the  issues  of  law  or  on  the  material  questions  in 

the  case.    Id. 

Bill  of  Exceptions. 

80.  Alleged  error  in  admitting  an  account-book  in  evidenoe  was 
disregarded,  where  the  party  complaining  failed  to  make  the 
book  or  its  contents  a  part  of  the  bill  of  exceptions.  Ander- 
son V.  Becman  387 

31.  Where  a  material  part  of  the  evidence  was  omitted  from 
the  bill  of  exceptions,  the  judgment  below  will  not  be  re- 
versed for  alleged  insufficiency  of  the  evidence  to  sustain 
the  verdict.    Id. 

Dunn  V.  Eberly  . ; 468 

32.  In  absence  of  a  bill  of  exceptions  it  will  be  assumed  that  the 
district  court  was  fully  justified  by  the  proofs  in  so  ruling 
on  various  motions  as  to  require  the  enforcement  of  its  judg- 
ment which  previously  had  been  affirmed  by  the  appellate 
court.  Tolerton  &  Stetson  Co.  v,  Ocrman-American  SatHngs 
Bank  194 

33.  Findings  of  fact  cannot  be  reviewed  where  the  evidence  has 
not  been  preserved  by  an  authenticated  bill  of  exceptions. 
Kroeger  v.  Nieman 285 
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34.  Questions  involying  an  examination  of  the  evidence  will  be 
disregarded  in  absence  of  a  bill  of  exceptions.  Aitken  v. 
Rawlings   639 

35.  A  litigant  should  not  be  deprived  of  the  right  to  have  his 
case  heard  in  a  court  of  last  resort  on  account  of  the  failure 
of  the  official  stenographer  to  furnish  him  with  a  copy  of  the 
testimony.    Holland  v.  Chicago,  B.  d  Q,  R,  Co 101 

36.  An  unauthenticated  bill  of  exceptions  will  be  disregarded. 
Hale  V,  Slieehan 184 

37.  Affidavits  used  on  the  hearing  of  a  motion  in  the  trial  court, 
to  be  available  on  review,  must  be  included  in  a  bill  of  ez- 
cepcions.    Morsch  v,  Besack 602 

38.  Where  the  sole  question  presented  in  the  district  court  was 
the  regularity  of  the  appointment  of  a  person  to  act  spe- 
cially as  a  county  judge,  the  affirmance  of  the  judgment  of 
the  county  court  by  such  district  court  must  be  approved 
in  the  supreme  court  as  being  the  only  judgment  which  the 
district  court  could  have  rendered  in  view  of  the  impossi- 
bility of  perpetuating  the  evidence  adduced  in  the  county 
court  upon  the  question  therein  presented.    Lotoe  v.  Bishop..  552 

39.  The  supreme  court  will  not  examine  a  bill  of  exceptions  for 
the  purpose  of  ascertaining  if  the  verdict  is  sustained  by 
sufficient-  evidence  unless  that  question  is  specifically  as- 
signed in  the  petition  in  error.    Phwnix  Ins.  Co.  of  Hartford 

V.  King 562 

Discretion  of  Trial  Court. 

40.  An  order  allowing  a  sheriff  to  amend  his  return  on  a  pro- 
cess will  not  be  disturbed  on  review  where  there  was  no 
abuse  of  discretion  on  part  of  the  trial  court.    Id. 

41.  Rulings  of  the  trial  court  in  refusing  or  in  submitting  ques- 
tions for  special  findings  of  the  jury  will  not  be  disturbed, 
where  there  was  no  abuse  of  discretion.    Id, 

Election  of  Remedies. 

42.  By  filing  a  petition  in  error  a  party  abandons  his  right  to 
be  heard  on  appeal.  Nebraska  Land,  Stock-Orowing  d  Invest- 
ment Co.  V.  McKinley-Lanning  Loan  d  Trust  Co 410 

Evidence. 

43.  Where  the  evidence  is  conflicting  a  finding  or  verdict  thereon 
will  be  affirmed  unless  clearly  wrong.    Qriswold  v.  Hazels....    64 

Reuland  v.  Waugh  358 

Garncau  v.  Omaha  Printing  Co 383 

Patrick  v.  Commercial  Nat.  Bank  of  Fremont 416 

Western  Cornice  d  Mfg.  Works  v.  Leavenworth 418 

Burlinyim  v.  Equitable  Trust  Co 480 

Morsch  v.  Besack  502 

44.  Where  there  is  involved  only  a  question  of  fact,  and  the  evi- 
dence is  sufficient  to  sustain  the  finding  below,  the  judgment 
may  be  affirined.    Klose  v.  Bogue 427 
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45.  In  reylewing  the  rulings  in  a  trial  to  the  court  without  a 
jury,  the  appellate  court  will  presume  that  proper  evidence 
only  was  considered.    McKee  v.  Bainter 604 

46.  Where  there  Is  sufficient  competent  evidence  to  sustain  the 
findings  in  a  case  tried  to  the  court  without  a  Jury,  the  judg- 
ment will  not  be  reversed  for  error  in  the  admission  of  evi- 
dence.   Id, 

47.  In  reviewing  on  error  the  sufficiency  of  evidence  to  sustain 
a  decree  in  an  equity  case  tried  to  the  district  court  without 
a  jury,  it  will  be  assumed  that  only  competent  evidence  was 
considered  below.    Smith  v.  Perry 738 

48.  In  reviewing  on  error  the  sufficiency  of  evidence  to  sustain 
a  decree  in  an  equity  case  tried  to  the  district  court  without 
a  jury,  only  competent  evidence  in  the  record  will  be  con- 
sidered, and  incompetent  evidence  will  be  disregarded, 
though  it  was  considered  competent  by  the  court  below.    Id, 

49.  A  decree  in  an  equity  case  tried  to  the  district  court  without 
a  jury,  may  be  reversed  in  the  supreme  court,  where  the 
competent  evidence  in  the  record  is  insufficient  to  sustain 
the  decree.    Id, 

60.  A  judgment  in  an  equitable  action  may  be  affirmed  where 
the  only  question  presented  is  based  on  an  unfounded  assign- 
ment of  error  that  the  evidence  is  insufficient    Boyd  v,  Felber,    91 

51.  A  verdict  may  be  set  aside  when  not  based  on  any  evidence 
directed  to  the  issues  presented.  Eaterly  Harvesting  Machine 
Oo,  V,  Berg  147 

52.  Exclusion  of  competent  evidence  held  reversible  error.  At- 
wood  V.  Marshall 174 

53.  A  verdict  rendered  in  disregard  of  the  instructions  and  the 
evidence  may  be  reversed.    Marrow  t?.  Gilbert 197 

54.  Admission  of  evidence  of  the  contents  of  a  paper,  without  a 
proper  foundation,  held  harmless  error,  where  the  same  facts 
were  established  by  other  testimony  admitted  without  objec^ 
tion.    Leai'n  v,  Upstill 275 

55.  A  decree  in  equity  may  be  affirmed  where  it  is  the  only  one 
that  should  be  rendered  under  the  evidence.  Manning  v, 
Oonnell  315 

56.  A  finding  unsupported  by  the  evidence  is  manifestly  wrong, 
and  a  judgment  based  thereon  may  be  reversed.    Southard 

V.  Behms   486 

57.  Where  the  record  does  not  disclose  by  whom  certain  evidence 
was  offered  or  that  anyone  objected  thereto,  it  will  not  be 
assumed  in  the  supreme  court  that  such  evidence  was  im- 
properly considered.    Morgan  v.  Mitchell 667 

58.  A  Judgment  dependent  upon  a  special  finding  unsupported  by 
the  evidence  may  be  reversed.  American  Fire  Ins,  Co.  v, 
Buckstaff  Bros.  Mfg.  Co 676 

59.  A  judgment  based  solely  on  an  answer  verified  on  belief  may 
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be  reversed  as  not  snetalned  by  the  evidence.     Bourke  v, 
Falck 768 

Final  Order, 

60.  Neither  error  nor  appeal  can  be  prosecuted  from  an  order 
merely  dissolving  a  temporary  injunction.    Meng  v.  Coffee. . .     44 

61.  In  a  foreclosure  proceeding,  an  order  adjudging  the  mortgage 
void  and  continuing  the  case  for  a  hearing  on  defendant's 
liability  for  the  debt  is  appealable.    France  t?.  Bell 57 

62.  A  finding  that  an  order  granting  a  new  trial  was  preju- 
dicially erroniH>us  and  a  recital  that  the  court  would  set  the 
order  aside  had  it  jurisdiction,  do  not  constitute  an  appeala- 
ble or  final  order.    Marrow  v,  Gilbert 195 

63.  An  appeal  by  a  party  from  a  justice  of  the  peace  brings  up 
the  whole  case,  though  judgment  was  rendered  for  plaintiff 
on  one  count  and  for  defendant  on  another  count.    Huffman 

f>.  Ellis 688 

Bannless  Error, 

64.  Erroneous  rejection  of  evidence  subsequently  admitted  is 
harmless  error.    Union  P,  R.  Co.  v.  Evans 51 

65.  Rejection  of  evidence  held  not  ground  for  reversal  where 
substantially  the  same  testimony  was  given  afterward  by  the 
witness.    Atwood  v.  Marshall 174 

66.  Erroneous  admission  of  evidence  to  prove  facts  admitted  of 
record  held  harmless  error.    Eickhoif  v.  Eikenhary 337 

67.  Where  a  pleading  open  to  an  objection  presented  by  a  mo- 
tion was  sustained,  it  was  held  that  the  ruling  should  not 
be  reversed  because  such  a  motion  was  not  proper.  Kime  v. 
Jesse  606 

68.  Admission  of  incompetent  evidence  to  prove  a  fact  estab- 
lished by  other  uncontradicted  evidence  is  harmless  error. 
Hanover  Fire  Ins.  Co.  v.  Stoddard 74'^ 

69.  A  judgment  will  not  be  reversed  for  the  erroneous  admission 
of  testimony,  where  the  same  testimony,  or  ample  testi- 
mony of  the  same  nature,  was  admitted  without  objection. 
Id. 

70.  Admission  of  incompetent  or  immaterial  evidence  not  preju- 
dicial to  the  complaining  party  is  not  ground  for  reversal. 

Id. 

Issues. 

71.  To  make  error  available  in  the  supreme  court  on  objection 
that  an  appeal  from  the  county  court  to  the  district  court 
was  tried  on  issues  different  from  those  originally  involved, 
the  record  must  show  that  the  question  was  presented  to  the 
district  court  and  decided,  and  that  an  exception  was  pre- 
served.   Stichter  v.  Cox  '. 533 

Jurisdiction, 

72.  In  an  error  proceeding  in  the  district  court  questioning  the 
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sufficiency  of  the  service  of  Pummons  in  the  county  court 
an  affidavit  was  held  incompetent  as  evidence  for  the  purpose 
of  impeaching  the  jurisdiction  of  the  county  court.  NeUon 
V.  Keith 549 

78.  The  supreme  court  does  not  acquire  jurisdiction  of  an  emw 
proceeding  commenced  more  than  a  year  after  rendition  of 
the  judgment  below,  and  the  time  cannot  be  extended  by 

stipulation  of  the  parties.    Tootle,  Rosea  d  Co.  v.  Shirey C74 

New  Trial.    (See  also  AEsignments  of  Error,  ante,  p.  891.) 

74.  An  objection  that  the  findings  and  judgment  are  not  sus- 
tained by  the  evidence  may  be  disregarded  where  the  record 
falls  to  show  that  a  motion  for  a  new  trial  was  filed  and 
ruled  on  below.    Qretna  State  Bank  v.  Qrahow 354 

TranBcripts. 

75.  Documents  accompanying  the  transcript  will  be  disregarded 
by  the  supreme  court  unless  authenticated  by  certificate  of 
the  clerk  below.    Chicago,  R.  /.  d  P.  R.  Co,  v.  Ringo 163 

76.  A  petition  in  error  will  be  dismissed  unless  the  transcript, 
properly  authenticated,  contains  a  copy  of  the  judgment  as- 
sailed.   Union  P.  R.  Co.  v.  Young 190 

77.  Instructions  may  be  reviewed  when  properly  certified  In  the 
transcript,  and  need  not  be  embodied  In  the  bill  of  excep- 
tions.   Bennett  v.  McDonald  27S 

78.  The  statutes  neither  command  nor  authorize  the  supreme 
court  to  amend  the  record  of  the  trial  court  in  a  case  brought 

up  for  review.    Thompson  e.  Nicholls 312 

79.  The  appellate  court  will  not  draw  an  inference  contradicting 
the  record  in  order  to  sustain  an  assignment  of  error.  Ne- 
braska Land,  Stock-Growing  d  Int^ttnent  Co.  v.  McKifUey-Lan- 
ning  Loan  d  Trust  Co 4.0 

80.  In  absence  of  a  transcript  of  the  proceedings  below,  assign- 
ments of  error  may  be  overruled  and  the  judgment  affirmed. 
Smith  V.  People* s  Building,  Loan  d  Savings  Ass'n 445 

81.  The  supreme  court  does  not  acquire  jurisdiction  of  a  cause 
brought  up  for  review,  wnere  the  transcript  of  the  judgment 
below  has  not  been  properly  authenticated  by  the  clerk  of  the 
district  court.    Brockman  Commission  Co.  v.  Sang 506 

82.  Where  the  judgment  assailed  has  not  been  authenticated  by 
the  certificate  of  the  clerk  of  the  district  court,  the  proceed- 
ing in  the  appellate  court  may  be  dismissed.  First  National 
Bank  of  Pierce  v.  Noble 507 

88.  Assessment  of  amount  of  attorney's  fee  and  allowance 
thereof  are  not  reviewable  upon  a  record  failing  to  show 
such  allowance.    Hanover  Fire  Ins.  Co.  v.  Stoddard 746 

Trial. 

84.  Prejudicial  error  cannot  be  predicated  upon  counsel's  im- 
proper statements  to  the  jury  where  there  was  no  exception 


INDEX.  897 

Uevlew — concluded. 

to  the  ruling  on  objection  to  the  alleged  misconduct.    Catron 
V.  State  389 

Witnesses. 

85.  A  judgment  will  not  be  reversed  because  the  cross-examina- 
tion of  a  witness  was  restricted  unless  there  was  an  abuse 
of  discretion  on  part  of  the  trial  court,  prejudicial  to  the 
party  complaining.    Attcood  v.  Marshall 174 

86.  The  sustaining  of  an  objection  to  a  question  put  by  a  party 
to  his  own  witness  will  not  be  considered  unless  the  party 
made  an  ofEer  indicating  what  he  expected  to  prove  by  such 
witness.    Morsch  v.  Besack 602 

87.  Where  the  testimony  of  a  party  to  an  alleged  fraudulent 
conveyance  was  of  such  a  character  as  to  make  his  good 
faith  impossible  of  belief  without  reasoning  abnormally,  a 
verdict  in  his  favor  was  set  aside  In  the  supreme  court.  Smith 

V.  Logan 690 

Sales.  See  Banks  and  Banking,  2.  Chattel  Mortoaoes,  3.  Es- 
toppel, 3.  Executions.  Factors  and  Brokers,  2.  Fraud. 
Fraudulent  Conveyances.  Instructions,  15.  Intoxicat- 
INO  Liquors. 

Breach  of  Agreement  for  Delivery. 

1.  Damages  assessed  by  the  jury  in  an  action  by  a  purchaser 
for  breach  of  contract  for  the  sale  of  com,  held  inadequate. 
Forbes  v.  McClatchey 182 

2.  In  a  suit  against  a  seller  for  breach  of  a  contract  to  deliver 
notes,  plaintlft  is  restricted  In  his  recovery  to  the  value  of 
the  notes  at  the  time  when  and  the  place  where  they  should 
have  been  delivered.    Winside  State  Bank  v.  Lound 469 

3.  The  rule  that,  where  a  vendor  of  land  fails  to  convey  It,  the 
vendee  may  at  his  election  recover  payments  of  purchase 
money  with  Interest,  or  damages  for  breach  of  the  contract, 

is  applicable  to  sales  of  persondlty.    Id 473 

Breach  of  Warranty.    Damages.    Evidence. 

4.  In  an  action  for  breach  of  warranty  respecting  the  quality 
of  com  sold  and  delivered  under  an  agreement  sued  on  as  a 
completed  contract,  it  was  held  that  plalntifEs  could  not  con- 
tradict the  allegations  of  their  petition  by  asserting  that  the 
contract  was  executory  merely,  and  that  the  title  of  the  com 
did  not  pass  upon  delivery  thereof.    McKee  v.  Wild 9 

5.  In  a  suit  for  breach  of  warranty  respecting  the  quality  of 
com  sold,  a  provision  of  the  contract,  "3  or  better,  f.  o.  b. 
Stockham,  Toledo  weights  and  grades,"  held  satisfied  by 
proof  of  delivery  free  on  board  at  Stockham  of  corn  which 
would  grade  No.  3  or  better,  according  to  the  Toledo  stand- 
ard.   Id. 

6.  Where  breach  of  warranty  was  alleged  by  defendant  In  a 
suit  for  the  purchase  price  of  bicycles,  admission  In  eyidence 

61 
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of  a  catalogue  and  price-list  containing  a  warranty  different 
from  that  pleaded,  held  prejudicial  error.    Burr  v.  Redhead. . .  617 

7.  Consequential  damages,  when  certain  and  determinable  in 
nature  or  amount,  may  be  recovered  in  an  action  for  a  breach 
of  warranty.    Id. 

8.  All  damages  in  contemplation  of  the  parties  to  a  contract  of 
sale,  or  which  may  result  from  a  breach  of  warranty,  ac- 
crue in  favor  of  the  par^y  injured.    Id. 

9.  Positive  affirmations  of  fact  as  to  the  quality  and  condition  of 
the  property  sold  held  to  constitute  a  warranty.    Id. 

Deceit. 

10.  Evidence  held  insufilcient  to  sustain  a  verdict  that  a  sale  was 
made  in  good  faith.    Smith  v.  Logan 583 

Delivery  to  Carrier. 

11.  In  a  contract  for  the  sale  of  corn,  the  provision,  "f.  o.  b. 

Stockham,  twenty  days'  shipment,  to  be  shipped  within 

days,  Toledo  weights  and  grades,"  held  not  of  necessity  to 
imply  delivery  at  Toledo  at  seller's  risk.    McKee  v.  Wild 9 

12.  A  seller  fully  completed  his  contract,  and  was  not  liable  for 
a  loss  in  transportation,  where  he  delivered  a  car  of  wheat, 
pursuant  to  agreement,  at  his  place  of  business,  consigned  It 
to  the  buyer,  and  surrendered  it  to  the  carrier,  the  buyer 
having  agreed  to  accept  the  seller's  weights  and  grades.  Uc- 
Kee  V.  Bainter 604 

Conditional  Sales. 

13.  Contract  held  one  of  conditional  sale.  Branson  v.  McCormick 
Haroi'Sting  Machirie  Co 344 

14.  Contract  set  out  in  the  opinion  held  one  of  conditional  sale. 
Richardson  Drug  Co.  v.  Teasdall 698 

15.  The  sale  of  a  ricker  became  absolute  where  the  buyer  failed 
to  notify  the  seller,  pursuant  to  contract,  of  the  failure  of  the 
machine,  upon  trial,  ito  comply  with  the  warranty.  Moline 
Millmm  d  Stoddard  Co.  v.  Pereau 577 

16.  Under  a  contract  providing  that  the  title  shall  remain  in  the 
seller  until  the  purchase  price  is  paid,  default  of  the  buyer 
vests  the  seller  with  the  right  of  possession  of  the  property 
conditionally  sold.    Richardson  Drug  Co.  v.  Tiosdall 698 

Schools  and  School  Districts. 

A  school  district  treasurer,  by  a  general  deposit  of  funds  held 
by  virtue  of  his  office,  cannot  create  .between  the  district  and 
his  banker  the  relation  of  debtor  and  creditor.  State  t*.  Mid- 
land State  Bank 1 

Seduction.    See  Criminal  Coihtersation. 

Settlement  of  Estates.    See  Descent.    Executors  and  ADMiins- 

TRATOB8, 
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Sheriifo  and  Constables.    See  Executions.    Process.    Sumhons,  5. 
Trovbb  and  Conversion,  2-5. 

Approval  of  InsufJficiBnt  Bond. 

1.  Under  sec  1040  of  the  Code,  a  constable  who  takes  Insuffi- 
cient security  on  an  undertaking  in  replevin  is  liable  in  dam- 
ages to  defendant  in  the  replevin  suit.  Busch  v.  Moline,  Mil- 
bum  d  Stoddard  Co 83 

2.  Evidence  held  insufficient  to  establish  that  a  constable  ac- 
cepted an  insufficient  undertaking  in  replevin.    Id. 

Deputy  Sheriff. 

3.  A  deputy  sherifC  may  act  for  his  principal  in  appraising  and 
selling  land  under  a  decree  of  foreclosure.    Johnson  v.  Colby,  328 

Fees.    Amercement. 

4.  The  fees  which  a  sheriff  may  charge  and  receive  for  official 
services  are  prescribed  and  limited  by  statute.  PhoBniw  Ins. 
Co.  of  Hartford  v.  McEvony 567 

5.  The  mileage  of  a  sheriff  in  levying  upon  and  in  appraising 
realty  is  limited  to  five  cents  for  each  mile  actually  and 
necessarily  traveled.    Id 566 

6.  A  sheriff  cannot  legally  charge  as  costs  for  printing  a  notice 
of  sale  any  greater  sum  than  he  actually  paid  the  printer 
therefor.    Id. 

* 

'7.  A  sheriff  is  not  entitled  to  the  fees  of  an  appraiser  for  as- 
sisting in  the  appraisal  of  realty  seized  on  execution.    Id..,.  567 

8.  In  a  suit  against  a  sheriff  and  his  sureties  \o  recover  illegal 
fees  collected  from  plaintiff,  the  latter  may  Join  in  his  peti- 
tion a  cause  of  action  to  recover  the  statutory  penalty  for 
charging  and  taking  illegal  fees.    Id. 

9.  A  sheriff  cannot  make  a  valid  agreement  with  a  litigant  for 
a  greater  compensation  for  official  services  than  that  pre- 
scribed by  statute.    Id. 

Special  Findings.    See  Review,  58.    Trial,  17. 

Special  Ligislation.    See  Statutes,  19-21. 

State. 

1.  Under  sec.  2,  ch.  68,  Comp.  Stats.,  the  printing  and  binding 
of  reports  of  state  officers  should  be  let  under  a  single  con- 
tract to  the  lowest  competent  bidder.    State  v.  Corned 25 

2.  A  reservation  by  the  state  printing  board  of  the  right  to 
reject  any  and  all  bids  cannot  be  exercised  arbitrarily.    Id. 

3.  Where  a  statute  requires  printing  to  be  let  under  a  single 
contract,  an  attempt  of  the  printing  board  to  sever  the  con- 
tract and  to  let  portions  of  it  to  different  bidders  does  not 
constitute  a  rejection  ot  any  or  all  of  the  bids.    Id. 

State  Board  of  Agriculture.    See  Subscriptions. 

State  Fair.    See  Subscriptions. 

StatemMit  of  GUdiii.    See  Meohanios'  LncNS,  10. 


900  INDEX. 

stations.    See  Railroad  Companies,  1. 

Statute  of  Frauds. 

A  promise  to  pay  for  the  improyement  of  a  highway  held  not  a 
conditional  contract  to  answer  for  the  debt  of  another,  but 
an  original  undertaking.    Learn  v.  Upstill 271 

Statute  of  Limitations.    See  Limitation  of  Actions.    Mechanics' 
Liens,  5. 

Statutes.    See  Courts,  3.*  Table,  ante,  p.  Ixv. 

Amendments. 

1.  An  amendment  of  a  section  of  a  statute  is  void  where  there 
is,  in  the  amendatory  act,  no  mention  of,  or  reference  to,  the 
amended  section.    Douglas  County  v.  Hayes 191 

2.  An  act  not  complete  in  itself,  but  which  is  clearly  amenda- 
tory in  its  nature  and  scope,  must  set  forth  the  section  or 
sections  as  amended,  and  repeal  the  original  section  or  sec- 
tions.    State  V,  Tibbets 228 

3.  Under  a  title,  "An  act  to  amend  sections  3,  8,  9,  11,  12,  18, 
♦  ♦  ♦  91,  and  115"  of  a  prior  act,  the  amendment  of  any 
section  must  be  germane  to  the  particular  original  section 
proposed  to  be  changed.    Id. 

4.  The  legislature  may  amend  a  statute  by  a  proper  reference 
to  its  title,  or  to  the  number  of  the  chapter  and  section  in 
the  Compiled  Statutes.    State  v.  Stetoai-t 243 

5.  Section  31,  chapter  14,  Session  Laws  of  1897,  purporting  to 
amend  section  91,  article  1,  chapter  13a,  Compiled  Statutes 
of  1895,  and  providing  for  a  board  of  fire  and  police  com- 
missioners, is  unconstitutional  and  void  because  it  contains 
subject-matter  not  expressed  in  the  title  of  the  act,  nor  ger- 
mane to  the  original  section,  and  is  amendatory  of  prior 

laws.    State  v.  Tibbets  228 

State  V.  Stewart  243 

6.  An  amendatory  act  containing  a  clause  which  plainly*  indi- 
cates a  purpose  to  repeal  the  sections  amended,  conforms  to 
section  11,  article  3,  of  the  constitution  relating  to  repeal, 
though  the  intent  may  be  awkwardly  expressed  in  a  clause 
in  the  form  of  an  amendment  of  the  repealing  clause  of  the 
act  amended.    Id. 

7.  Section  117a  of  the  Criminal  Code  making  cattle  stealing  a 
crime  did  not  amend  sections  114,  119,  and  120  of  the  Crimi- 
nal Code  relating  to  larceny  and  to  concealing  stolen  prop- 
erty.    Granger  v.  State 362 

Appeal  Bond^. 

8.  The  statutes  requiring  one  who  appeals  from  a  Judgment  of 
the  county  court  to  give  a  bond  are  valid.  Hier  t>.  Anheuser- 
Busch  Brewing  Ans^n 144 

Courts.    Unifot^tity  of  Laws. 

9.  Within  the  limits  of  the  constitution  the  legislature  may 
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enact  laws  defining  the  jurisdiction  and  powers  of  all  courts 
in  the  state,  but  such  a  law,  to  be  valid,  must  be  uniform  as 
to  all  courts  of  the  same  grade.    State  v,  Magney 509 

10.  Chapter  25,  Session  Laws  of  1897,  establishing  a  municipal 
court  in  cities  c^  the  metropolitan  class,  violates  section  19, 
article  6,  of  the  constitution  and  is  void.    Id, 

11.  Legislation  of  the  state  (Compiled  Statutes,  ch.  28,  sec  40; 
ch.  80,  art.  2,  sec.  1),  in  so  far  as  it  attempts  to  divest  of 
title  the  owners  of  unclaimed  witness  fees  and  costs  remain- 
ing in  the  hands  of  the  clerk  of  the  district  court,  is  uncon- 
stitutional and  void.    State  v,  Moores 770 

Effect  of  Invalid  Poi^tions  of  Acts. 

12.  Where  the  relief  sought  by  plaintiff  rests  on  the  invalidity 
of  a  statute,  objections  to  detached  portions  not  affecting 
the  validity  of  other  portions  of  the  act  need  not  be  deter- 
mined.   State  V.  Stuht 210 

13.  When  it  is  apparent  that  an  unconstitutional  section  of  a 
legislative  act  was  the  sole  inducement  to  the  enactment,  the 
whole  law  will  be  held  void.    State  v.  Magney 509 

14.  Where  a  separable,  unconstitutional  portion  of  a  statute 
was  not  an  inducement  to  the  passage  of  an  enforceable, 
valid  portion,  the  latter  should  be  upheld,  and  the  rule  may 
apply  to  a  section  of  a  law.    State  v.  Stuht 209 

15.  The  unconstitutionality  of  a  portion  of  a  statute  does  not  in- 
validate the  remainder  where  the  different  parts  are  sepa- 
rable, and  the  void  portion  was  not  the  inducement  to  the 
passage  of  the  valid  part.    State  v,  Stewart 243 

16.  Where  an  act  may  not  be  operative  with  a  void  portion 
eliminated,  or  where  the  invalid  part  was  the  inducement 
to  the  passage  of  the  remainder,  the  whole  act  fails.    Id. 

Expediency. 

17.  A  statute  will  not  be  declared  invalid  merely  because  the 
court  may  deem  the  provisions  thereof  unwise  or  inexpedi- 
ent.   Granger  v.  State 352 

Repeal. 

18.  A  complete  and  valid  legislative  enactment  containing  a 
provision  repugnant  to  another  existing  law,  repeals  such 
law  by  implication.    State  v.  Magney 509 

Special  Legislation. 

19.  In  determining  whether  an  act  of  the  legislature  is  general 
or  special  in  its  character,  the  substance  alone  should  be 
considered.     State  v.  StuM 209 

20.  An  act  of  a  general  nature  establishing  a  class  of  cities  may 
be  constitutional,  though  the  provisions  of  the  act  at  the 
time  of  its  adopdon  were  applicable  to  one  city  alone.    Id. 

21.  Where  the  provisions  of  a  law  establishing  a  class  of  cities 
on  the  basis  of  population  are  such  that  other  cities  may  in 
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the  future,  without  additional  legislation,  ^iter  the  specified 
class,  the  law  is  general.    Id. 

Time  of  Taking  Effect. 

22.  Statute  held  not  open  to  the  criticism  that  separate  provi- 
sions took  effect  at  different  times,  where  the  act  as  an  en- 
tirety became  operative  on  a  fixed  date.    Id 210 

Titles  of  Bills. 

23.  The  test  of  the  sufficiency  of  a  title  is  whether  it  fairly  indi- 
cates the  scope  and  purpose  of  the  act.    Id. 

24.  Under  the  provisions  of  section  11,  article  3,  of  the  consti- 
tution, the  title  to  an  act  must  fairly  express  the  subject  of 
legislation.    State  v.'  Tibbets  228 

25.  Where  the  title  to  a  bill  is  to  amend  an  existing  act,  or  a 
section  thereof,  no  amendment  is  i>ermi8sible  which  is  not 
germane  to  the  subject-matter  of  the  original  act  or  section 
indicated.    Id. 

26.  The  title  of  an  amendatory  act  referring  to  the  statute  con- 
taining the  sections  amended  as  "chapter  13a  of  article  1  of 
Compiled  Statutes,"  held  to  designate  article  1  of  chapter  13a. 
State  V.  Stewart  243 

27.  Chapter  77,  Session  Laws  of  1895  (Criminal  Code,  sec.  117a), 
making  cattle  stealing  a  crime,  embrac2s  but  one  subject  of 
legislation,  and  the  same  is  expressed  with  sufficient  clear- 
ness in  the  title.    Granger  v.  State 352 

28.  The  act  entitled  "An  act  to  punish  cattle  stealing  and  to 
punish  persons  receivicg  or  buying  Etolen  cattle,  and  to  pun- 
ish all  persons  harboring  or  concealing  cattle  thieves"  (Ses- 
sion Laws,  1895,  p.  317,  ch.  77),  embraces  a  single  subject  of 
legislation,  and  the  same  is,  with  sufficient  clearness,  ex- 
pressed in  the  title.    Ream  v.  Stale 727 

Stenographers.    See  New  Tbial,  3. 

Stipulations.    See  Review,  73. 

Streets.    See  Municipal  Corporations,  3. 

Subrogation. 

1.  The  right  of  subrogation  does  not  exist  in  favor  of  the 
bolder  of  a  seoand  mortgage,  to  the  prejudice  of  the  holder 

of  the  paramount  lien.    Skinkle  v.  Huffman 20 

2.  A  second  mortgagee,  who  in  protecting  his  security  pays  an 
installment  due  on  the  first  mortgage,  may,  to  the  extent  of 
the  payment,  be  subrogated  to  the  rights  of  the  holder  of  the 
first  mortgage  as  against  the  mortgagor.    Id. 

3.  Where  mortgagor  conveyed  a  half  interest  in  the  realty  to 
one  who  promised  to  pay  the  mortgage  and  failed  to  do  so, 
and  it  was  paid  by  mortgagor,  the  latter  was  held  entitled  to 
subrogation  as  against  the  rights  of  a  mortgagee  of  the 
purchaser.     Bu^bard  v.  Knight 400 
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4.  A  mortgagee  held  not  entitled  to  be  subrogated  to  the  rights 
of  a  judgment  creditor  holding  a  superior  lien,  the  latter 
having  released  from  the  lien  of  his  judgment  lands  not 
covered  by  the  mortgage.    Ocobock  v.  Baker 447 

Subscriptions. 

In  an  action  on  a  subscription  to  procure  the  location  of  the 
state  fair  at  a  certain  place  It  was  field  that  a  general  de- 
nial did  not  put  in  issue  the  Illegality  of  the  subscription  as 
being  an  attempt  to  Improperly  influence  the  state  board  of 
agriculture, — ^the  body  determining  the  location.  Kelly  v. 
Nebraska  Exposition  Ass'n  356 

Substitution  of  Parties.    See  Pabties,  3,  4. 

Summons.    See  Justice  of  the  Peace,  5.    Review,  72. 

1.  A  sheriff  may  be  permitted  to  amend  his  return  to  conform 

to  the  facts.    Phceni<xf  Ins.  Co,  of  Hartford  v.  King 562 

2.  In  a  persona]  action  having  but  one  defendant  a  summons 
issued  to  a  county  other  than  the  one  in  which  the  suit  was 
brought,  and  served  upon  him  therein,  is  void,  and  confers 
no  jurisdiction  over  the  person  of  the  defendant.  Walker  v, 
Stevens  653 

3.  Service  by  leaving  a  copy  of  the  summons  at  defendant's 
usual  place  of  residence  may  be  sufllcient  to  confer  Jurisdic- 
tion upon  the  court,  though,  at  the  time  of  service,  defend- 
ant was  imprisoned  in  another  county.    Id. 

4.  When  a  void  summons  Is  issued,  another  writ  may  Issue 
without  either  an  order  of  the  court  or  the  return  of  the 
first  **not  summoned."    Id. 

5.  The  return  of  a  sheriff  to  a  summons  that  he  served  the 
same  by  leaving  a  copy  at  the  usual  place  of  residence  of  the 
defendant,  while  not  conclusive  as  to  residence,  Is  prima  fade 
evidence  of  such  fact.    Id. 

Tax  Liens.    See  Limitation  of  Actions,  L 

Taxation. 

1.  To  assess  a  tax  is  to  determine  what  proportion  of  his  prop- 
erty the  taxpayer  shall  contribute  to  the  public,  and  to  levy 
a  tax  is  to  make  a  record  of  the  assessment  and  to  extend  it 
against  the  property.    Chicago,  B.  d  Q.  R.  Co.  v.  Klein 259 

2.  The  levying  of  a  tax  is  not  a  judicial  act.    Hutchinson  v.  City 

of  Omaha 346 

3.  Under  township  organization,  a  county  may  assess  property 
for  county  purposes  and  a  township  may  assess  it  for  town- 
ship purposes,  though  the  aggregate  of  the  taxes  thus  as- 
sessed exceeds  15  mills  on  the  dollar.    Chicago,  B.  d  Q.  R.  Co. 

V.  Klein   259 

4.  A  suit  against  a  county  treasurer  and  his  sureties  for  the 
wrongful  sale  of  property  may  properly  be  brought  In  the 
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name  of  the  person  to  whom  the  oertiflcates  of  tax  sale  and 
treasurer's  deed  were  issued,  and  to  whom  the  money  invested 
belonged.    Alexander  v.  Overton 283 

5.  A  board  of  equalization  must  be  and  remain  in  session  ready 
to  hear  complaints  during  the  hours  advertised  for  its 
meeting.    Hutchinson  v.  City  of  Omaha 345 

6.  The  record  of  a  special  assessment  for  a  local  improvement 
must  show  affirmatively  a  compliance  with  all  the  conditions 
essential  to  a  valid  exercise  of  the  taxing  power.    Id 348 

7.  The  court  cannot  impose,  as  a  condition  of  relief  against  a 
void  tax,  the  payment  of  such  tax  as  would  be  lawful,  where 
new  proceedings  and  a  different  basis  of  assessment  are  nec- 
essary to  ascertain  what  tax  is  lawful.    Id 346 

8.  A  landowner  who  recovered  by  suit  the  value  of  property 
appropriated  by  a  city  for  a  street  cannot,  on  the  ground  of 
Invalidity  of  the  condemnation  proceedings,  maintain  an  ac- 
tion to  restrain  collection  of  an  assessment  on  his  abutting 
land  to  pay  for  grading  and  improving  the  street    Hatcver 

V.  City  of  Omaha m 734 

Time.    See  Bubglabt,  3.    Indictment  atd  Infobmation,  1.    JuiX3- 

MBNTS,  8. 

Titles.    See  Statutes,  23-28. 

Torts.    See  Election  of  Remedies,  1. 

All  who  contribute  to  the  wrong  are  liable,  and  may  be  sued 
Jointly,  or  plaintiff  may  proceed  against  such  as  he  sees  fit. 
Cole  V.  Edwards  713 

Townships.    See  Counties,  2. 

1.  What  is  a  township  purpose,  and  what  taxes  may  be  assessed 
therefor,  and  by  whom  assessed,  are  matters  for  determina- 
tion by  the  legislature.    Chicago,  B,  d  Q,  R.  Co.  v.  Klein 258 

2.  In  a  county  under  township  organization,  a  township,  within 
the  meaning  of  section  6,  article  9,  of  the  constitution,  is  a 
municipal  corporation  with  power  to  assess  taxes  for  town- 
ship purposes.    Id, 

Transcripts.    See  Review,  75-83. 

Treasurers.    See  Taxation. 

Trial.     See   Evidence,  13.     Instructions.     Juby.     New   Tbial. 
Pleading,  4.    Quo  Warranto,  2. 

1.  A  motion  for  judgment  on  the  pleadings  may  be  interposed 
before  trial.    Kime  v.  Jesse. 606 

2.  The  issues  in  equity  causes  are,  as  a  rule,  triable  to  the  court 
without  a  jury.    Smith  v.  Perry 738 

3.  Where  issues  of  fact  are  presented  in  mandamus  there  must 

be  a  trial  at  a  session  of  court.    Mayer  v.  State 764 

Election  of  Remedies. 

4.  Error  in  requiring  plaintiff  to  elect  between  two  counts  heid 
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harmless  where  the  count  abandoned  could  not,  under  the 
facts,  lead  to  a  recovery.    Boyer  v.  Richardson 156 

Rulings  as  to  Evidence. 

5.  Erroneous  rejection  of  evidence  subsequently  admitted  is 
harmless  error.     Union  P.  R.  Co.  v.  Evans 51 

6.  The  rule  that  parties,  who  voluntarily  submit  to  the  intro- 
duction of  irrelevant  testimony  cannot  urge  afterward  its 
irrelevancy,  does  not  apply  to  a  case  where  the  court  con- 
fined the  jury  to  the  consideration  of  a  single  issue,  the  ver- 
dict on  which  there  was  no  evidence  to  support.  Esterly 
Harvesting  Machine  Co.  v.  Berg 147 

7.  Admission  of  testimony  held  to  cure  error  in  a  previous  re- 
jection thereof.    Atwood  v.  Marshall. .' 174 

8.  To  make  error  available  in  a  ruling  sustaining  an  objection 
to  a  question  put  by  a  party  to  his  own  witness,  the  party 
must  make  an  offer  indicating  what  he  expected  to  prove. 
Morsch  v.  Besack 502 

9.  In  a  case  tried  to  the  court  without  a  jury  the  admission  of 
incompetent  evidence  is  not  prejudicial  error,  where  the  find- 
ings are  sustsiined  by  suflicient  evidence.    McKee  v.  Bainter. .  604 

Misconduct  of  Counsel. 

10.  In  the  appellate  court,  prejudicial  error  cannot  be  predicated 
upon  counsel's  improper  statements  to  the  jury  where  there 
was  no  exception  to  the  ruling  on  objection  to  the  alleged 
misconduct.    Catron  v.  State 389 

11.  A  party  who  improperly  states  to  the  jury  a  fact  not  in  evi- 
dence, cannot,  as  a  matter  of  right,  demand  an  instruction 
directing  the  jury  to  disregard  improper  remarks  of  oppos- 
ing counsel  in  reference  to  the  same  fact.    Id. 

Verdicts  and  Findings. 

12.  Where  the  evidence  tends  to  sustain  the  averments  of  the 
petition  it  is  error  to  direct  a  verdict  for  defendant.    Rogers 

V.  Kansas  City  d  0.  R,  Co 86 

13.  A  verdict  may  be  set  aside  when  not  based  on  any  evidence 
directed  to  the  issues  presented.  Esterly  Harvesting  Machine 
Co.  V.  Berg ■**'' 

14.  Refusal  of  court  to  make  findings  upon  immaterial  Issues 
held  proper.    Boyer  v.  Richardson 156 

15.  Error  cannot  be  successfully  assigred  upon  the  admission  or 
exclusion  of  evidence,  where  no  exception  was  taken  to  the 
ruling  at  the  time  it  was  made.    Bennett  v.  McDonald 278 

16.  An  excessive  verdict  in  an  action  ex  contractu  may  be  cured 
by  a  remittitur,  where  it  does  not  appear  that  the  verdict 
was  the  result  of  the  jury's  passion  or  prejudice.  Wain- 
Wright  v.  Sattcrfield  *^^ 

17.  It  is  within  the  discretion  of  the  trial  Judge  to  submit  or  to 
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refuse  questions  for  special  findings  of  the  jury.    Phoenix  Ins. 

Co.  of  Hartford  v.  King 562 

18.  In  a  suit  for  negligence,  where  plaintifT's  undisputed  evidence 
is  insufiicient  to  warrant  an  inference  of  negligence,  a  ver- 
dict should  be  directed  for  defendant  Ecklund  v.  Chicago, 
8t  P.,  M.  d  0.  It  Co 729 

Trover  and  Conversion.    See  Jttry,  6. 

1.  Rejection  of  competent  evidence  of  the  value  of  the  property 
held  prejudicial  error.    Atwood  v,  Marsluill 174 

2.  Where  an  ofScer  levies  writs  of  attachment  on  the  goods  of 
a  stranger,  the  plaintiffs  in  the  attachment  cases  will  be 
liable  in  trover,  jointly  with  the  officer,  not  only  when  they 
directed  the  wrongful  levy,  but  also  when  they  subsequently 
adopted  or  ratified  his  acts.    Cole  v.  Edtcards 711 

3.  Where  the  goods  of  a  stranger  have  been  seized  under  a  writ 
of  attachment,  and  plaintiff,  with  knowledge  of  that  fact, 
refuses  on  demand  to  release  them,  the  refusal  constitutes  a 
ratification  of  the  wrongful  levy.    Id, 

4.  Where  plaintiff  in  attachment  knows  that  goods  owned  by  a 
stranger  were  seized  under  the  writ  and  sold,  the  acts  of  the 
former  in  buying  the  goods  at  the  sale,  and  in  converting 
them  to  his  own  use,  constitute  a  ratification  of  the  wrongful 
acts  of  the  officer.    Id. 

5.  Where  plaintiff  in  attachment  knows  that  goods  owned  by  a 
stranger  were  seized  under  the  writ  and  sold,  the  act  of  the 
former  in  receiving  the  proceeds  of  the  sale  constitutes  a 
ratification  of  the  wrongful  acts  of  the  officer.    Id. 

Trusts.    See  Banks  and  Banking. 

1.  A  petition  which  states  facts  showing  that  plaintiff  is  the 
equitable  owner  of  a  judgment  in  favor  of  another,  and  ask- 
ing that  a  trust  be  declared,  states  a  case  for  equitable  relief. 
Ledcrer  v.  Union  Savings  Bank 133 

2.  Where  one  to  whom  notes  had  been  indorsed  for  collection 
procured  judgment  thereon  in  his  oVn  name  and  assigned  it 
to  a  bank,  it  was  held  that  the  real  owners  of  the  notes  were 
entitled  to  have  a  trust  declared  in  their  favor  as  against  the 
bank.    Id. 

Usury.    See  Interest. 

Plea  quoted  in  the  opinion  construed  and  held  to  state  a  defense 
of  usury  in  the  inception  of  a  note.  Farm-Land  Security  Co. 
V.  NcUon  624 

Vendor  anu  \  endee.    See  Estoppel,  4,  5.    Mortgages,  4,  5.    Pub- 
lic Lands.     Subrogation,  3. 
1.  Where  vendee  in  default  of  a  payment  of  purchase-money 
lease u  the  premises  to  one  not  subsequently  evicted,  vendor's 
application  for  a  perpetual  injunction  to  restrain   vendee 
from  entering  upon  the  land,  and  from  removing  a  portion 
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of  the  crops  raised  by  the  tenant,  was  properly  denied,  though 
a  forfeiture  of  the  contract  of  purchase  had  been  declared 
by  vendor.    Perkins  v.  Potts 110 

2.  In  a  proceeding  to  foreclose  a  contract  for  the  sale  of  realty, 
the  execution  of  the  contract,  the  identity  of  the  realty  de- 
scribed therein,  the  breach  of  contract,  and  the  amount  re- 
mainiug  due,  are  material  issues.    Kloke  v.  Gar  dels 117 

3.  Where  a  formal  petition  for  a  deficiency  judgment  is  filed  in 
a  case  in  which  a  contract  for  the  sale  of  land  has  been  fore- 
closed, the  district  court,  upon  the  filing  of  vendee's  answer, 
has  jurisdiction,  and  may  try  and  determine  the  issues  pre- 
sented by  the  pleadings.    Id 118 

4.  Where  a  vendor  of  land  cannot  make  title,  the  vendee  may 
at  his  election  recover  payments  of  purchase-money  witii  in- 
terest, or  damages  for  the  loss  of  his  bargain.    Seaver  v.  Hall,  316 

6.  Where  two  or  more  persons  haVe  contracted  to  convey  land 
to  a  third  person,  the  vendors  cannot,  by  contract  or  convey- 
ance among  themselves,  release  any  of  them  from  the  obli- 
gation to  respond  to  the  vendee  for  damages  arising  from 
a  breach  of  the  contract    Id, 

6.  Where  time  is  not  of  the  essence  of  the  contract,  a  vendor 
who  is  unable  to  make  title  at  the  time  he  should  convey, 
may  have  specific  performance  by  tendering  good  title  at  any 
time  before  decree,  provided  he  has  acted  in  good  faith  and 
specific  performance  can  be  enforced  without  injustice  to  the 
vendee,  and  in  such  case  an  awarding  of  rents  to  the  vendee 
together  with  costs,  in  the  absence  of  special  circumstances, 
adjusts  the  equities.    Id, 

7.  Where  a  claim  to  real  estate  can  be  sustained  only  upon  the 
ground  that  the  person  asserting  it  is  a  subsequent  purchaser 
in  good  faith,  such  person  is  required  to  show  affirmatively 
that  he  purchased  without  notice  of  the  equities  of  another, 
and  relying  upon  the  apparent  ownership  of  his  grantor. 
Pfund  V,  Valley  Loan  d  Trust  Co 474 

8.  Where  one  buys  realty  and,  as  part  consideration  for  the 
purchase,  assumes  in  the  deed  to  pay  a  mortgage  on  the 
land,  he  is  liable  for  the  mortgage  debt;  and  grantor,  upon 
maturity  of  the  mortgage,  may  recover  from  grantee  the 
amount  due  thereon,  though  grantor  paid  no  part  of  it. 
Slighter  v.  Cox  533 

Venue.    See  Larceny,  10.    Summons,  2. 

Where  a  change  of  venue  is  granted  by  a  justice  of  the  peace 
bn  application  of  defendant,  the  latter  can  only  be  taxed 
with  costs  for  issuing  and  serving  subpoenas,  witness  fees, 
and  costs  of  the  justioe  for  transferring  the  cause.  Head  r. 
^«^ 456 

Verdict.    See  Larceny.    Mastbr  and  Servant.    Triai.. 
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Verification.    See  Pleading,  9. 

Waiver.     See  Chattel  Mobtgaobs,  3.     Inbubance,  3.     Jubt,  3. 
Pleading,  5,  10. 

Wards.    See  Municipal  Cobpobations,  15. 

Warranty.    See  Estoppel,  3.    Sales,  4-9,  15. 

Water  Commissioner.    See  Office  and  Officebs. 

Waters.    See  Municipal  Cobpobations,  4,  5. 

Weights  and  Measures.    See  Sales,  5, 11. 

Witnesses.    See  CoxsTiTUTiONAL  Law,  5.    Evidence,  10.    Instbuc- 

TIONS,  11. 

1.  In  a  suit  for  criminal  conversation  the  wife  of  plaintiff  is  a 
competent  witness  in  his  behalf.    Smith  v.  Meyers 70 

2.  The  cross-examination  of  a  witness  should  be  restricted  to 
the  facts  and  circumstances  drawn  out  on  his  direct  examina- 
tion.   Attoood  r.  Marshall 173 

3.  Where  relatives  are  parties  to  a  conveyance  alleged  to  be 
fraudulent,  and  testify  as  witnesses  in  a  suit  involving  the 
validity  of  the  transfer,  a  wide  latitude  should  be  given  upon 
cross-examination,  and  a  violation  of  the  rule  may  be  preju- 
dicial error.    Bennett  v.  MeDonald 278 

4.  A  wide  latitude  should  ^generally  be  allowed  when  a  witness 

is  cross-examined  on  the  subject  of  fraud.  Atwood  i\  Marshall,  173 

5.  It  is  within  the  sound  discretion  qf  the  trial  judge  to  limit 
the  cross-examination  of  a  witness.    Id 174 

6.  Subdivision  18,  sec.  167,  ch.  12a,  Comp.  Stats.,  1893,  providing 
that  policemen  shall  not  be  allowed  witness  fees,  is  void. 
Douglas  County  v.  Hayes 192 

7.  A  party  calling  a  witness  impliedly  recommends  him  as 
worthy  of  belief,  and  afterward  cannot  be  permitted  to  intro- 
duce evidence  which  has  no  tendency  other  than  to  impeach 
him.    Nathan  v.  Sands 660 

8.  One  who  has  a  direct  legal  interest  fn  the  result  of  an  action 
in  which  the  adverse  party  is  the  representative  of  a  deceased 
person  is  not  a  competent  witness  therein,  except  as  provided 
by  statute,  and  liability  for  costs  in  the  suit  is  such  an  in- 
terest.   Smith  V.  Perry 738 

9.  Definition  of  "transaction"  as  used  in  section  329  of  the  Code 
relating  to  competency  of  witnesses.    Id, 

Witness  Fees.    See  Constitutional  Law,  5. 

Words. 

1.  "Maintenance."  Harshman  v,  Ingicerson 116 

2.  "Default."    State  v,  Moores 770 

3.  "Eligible."   State  v.  Moores 770 

4.  "Transactions."   Smith  v.  Perry 738 

Work  and  Labor.    See  Contbacts,  2.    Mechanics'  Liens. 
Writs.    See  Attachment. 
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